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STATE  OF  IDAHO. 


(January  24,   1898.) 
BEOWN  V.  BBYAN. 

[51  Pac.  995.] 
Trust  Deed  a  Mobtqagb  Under  Statutes  of  Idaho. — ^A  trust  deed 
executed  to  secure  a  given  debt,  payable  at  a  specified  time,  upon 
real  estate,  is,  under  the  statutes  of  Idaho,  a  mortgage/  and  can- 
not be  foreclosed  by  notice  and  sale,  under  a  power  of  sale  in  such 
trust  deed;  and  such  trust  deed  can  only  be  foreclosed  by  judicial 
«ale,  pursuant  to  decree  rendered  in  an  action  brought  therefor  in 
the  proper  court. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Blaine  County. 
Brown  &  HendersoD,  for  Appellant 

If  a  deed  absolute  upon  its  face  be  in  truth  a  mortgage,  the 
title  still  remains  in  the  mortgagor;  no  right  of  possession  is 
giyen  the  mortgagee  under  such  a  deed — ^it  still  is  a  lien. 
(Kelley  v.  Leachman,  3  Idaho,  392,  29  Pac.  849.)  The  statutes 
of  Idaho  not  only  provide  that  there  shall  be  no  other  method 
of  foreclosure,  except  that  in  a  court,  and  the  decree  of  a  court 
(section  4520),  but  also  provide  that  any  contract  for  forfeiture 
of  property  subject  to  a  lien  in  satisfaction  of  a  debt  secured 
thereby,  and  any  contract  in  restraint  of  the  riglit  of  a  redemp- 
tion form  a  lien,  are  void  (section  3334).  A  deed  of  trust  to  se- 
cure the  payment  of  indebtedness  is  a  mortgage  in  nearly  all  the 
states,  whatever  the  ruling  of  the  state  may  be  as  to  power  of 
«ale.  (SJiUlaber  v,  Robinson,  97  U.  S.  68;  (argument  of  Dil- 
Idaho,  VoL  6-1  (1) 
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Ion,  J.);  2  Am.  Law.  Beg.,  K  S.,  648-650,  and  cases  cited; 
Eaton  V.  Whiting,  3  Pick.  484;  Dubuque  Bank  v.  Weed,  67  Fed. 
513;  Pickett  v.  Forbes,  36  Fed.  614;  Union  Bank  v.  Kansas 
City  Bank,  136  U.  S.  223,  10  Sup.  Ct  Rep.  1013;  Dupee  v. 
Rose,  10  Utah,  305,  311,  37  Pac.  567;  disapproving  Koch  v. 
Briggs,  14  CaL  257,  73  Am.  Dec  651.)  Where  states  have  pro- 
vided a  statutory  foreclosure,  as  the  method  of  exercising  the 
power,  such  statute  excludes  all  other  forms^-excludes  private 
sales,  and  the  statute  must  be  strictly  followed  and  the  power 
can  only  be  exercised  in  statutory  manner.  (Shillaber  v.  Rob- 
inson, 97  U.  S.  68 ;  Orover  v.  Fox,  36  Mich.  461 ;  Lee  v.  Mason, 
10  Mich.  403;  Sanford  v.  Flint,  24  Mich.  26;  Mowry  v.  Sofir 
bom,  68  N.  Y.  160;  McDonald  v.  Kellogg,  30  Kan.  170,  2  Pac. 
607.)  In  many  other  states  they  have  held  that  any  contract 
contained  in  the  same  instrument  by  which  the  money  is  bor- 
rowed to  shorten  or  change  or  diminish  or  abolish  the  equity 
of  redemption,  is  absolutely  null  and  void.  (Lawrence  v.  TriLsi 
Co,,  13  N.  Y.  200;  Ingle  v.  Culberson,  43  Iowa,  266;  Woodruff  v. 
Robb,  19  Ohio,  216;  Waters  v.  Randall,  6  Met  479,  484;  Pugh 
V.  Davis,  96  U.  S.  337;  Jackson  v.  Lawrence,  117  U.  S.  681,  6 
Sup.  Ct.  Rep.  915.) 

Kingsbury  &  Parsons  and  Johnson  &  Johnson,  for  Respond- 
ents. 

On  the  presentation  of  this  cause,  upon  the  former  hearing, 
no  argument  was  made  by  plaintiff's  coimsel  upon  the  question 
of  the  right  to  foreclose  at  trustee's  sale.     It  seemed  to  be  taken 
for  granted  by  both  parties  that  the  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of  Bell  Silver  etc.  3/m. 
Co.  V,  First  Nat,  Bank,  156  U.  S.  470, 15  Sup.  Ct.  Rep.  440,  and 
the  decisions  in  adjoining  i^tates,  whose  statute-*  governing  the 
<jut-{?tion  are  identical  with  ours,  settled  the  question.     The  Cali- 
fornia court,  in  Unieman  i\  Burr,  57  Cal.  483,  says:  "The  in- 
.-^trumcnt  annexed  to  the  complaint  and  marked  exhibit  'D'  is  d 
deed  of  trust  which  authorizes  the  trustees  therein  named  to  sell 
and  convey  the  lands  described,  upon  default  in  the  payment  of 
the  note  or  interest,  and  it  is  not  a  mortgage  requiring  judicial 
foreclosure."     {Koch  v.  Briggs,  14  Cal.  256,  73  Am.  Dec.  651  j 
Fogarty  v.  Sawyer,  17  Cal.  689.) 
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For  some  years  prior  to  September  22,  1888,  George  W.  Ven- 
able,  George  V.  Bryan,  and  George  H.  Eoberts  had  been  mining^ 
partners,  each  owning  one-third  in  the  Bed  Elephant  and  other 
mining  properties,  described  in  the  complaint.  On  the  said 
date  the  partners  met  and  effected  a  settlement  of  previous  ac- 
counts, which  had  been  kept  in  such  a  manner  that  it  was  diflS- 
cnlt  to  tell  how  much  each  had  advanced,  each  had  drawn,  and 
how  much  each  was  debtor  or  creditor  of  the  firm.  This  set- 
tlement culminated  in  the  following  agreement,  to  wit : 

**Wherea8,  the  undersigned,  George  H.  Eoberts,  George  T. 
Bryan,  and  George  W.  Venable,  are  mining  partners  and  work- 
ing the  Red  £lephant  group  of  mines,  in  Mineral  Hill  mining 
district,  in  Alturas  county,  Idaho  territory,  and  have  been  so 
working  said  mine  for  some  time  past;  and  whereas,  for  the 
purpose  of  carrying  on  the  work  of  said  mine,  and  the  payment  • 
of  the  debts  of  said  partnership,  said  George  W.  Venable  has 
advanced  to  said  company,  on  May  1,  A.  D.  1888,  the  sum  of 
five  thousand  ($5,000)  dollars,  bearing  interest  at  the  rate  of 
six  per  cent  per  annum :  Now,  in  consideration  of  the  premises, 
it  is  mutually  agreed,  by  and  between  said  parties,  that  the  said 
George  W.  Venable  shall  be  paid  out  of  the  first  proceeds  of  said 
mine  the  sum  of  $5,000,  with  the  interest  as  aforesaid,  and  the 
same  shall  be  so  paid  him  as  the  same  accrues.  And  the  said 
Bryan  and  Roberts  hereby  transfer  and  assign  to  said  Venable 
the  proceeds  of  said  mine  until  the  said  $5,000,  and  interest 
shall  be  fully  paid.  And  it  is  further  agreed  on  the  part  of 
said  Venable  that  said  Roberts  and  Bryan  shall  each  have  the 
right  to  draw  from  the  proceeds  of  said  mine  $200  per  month, 
until  a  further  agreement  is  made  by  and  between  the  parties 
hereto.  And  it  is  further  agreed  that  the  said  Roberts  shall,  at 
this  time,  draw  the  sum  of  $500,  the  same  to  be  on  account  of 
said  $200  per  month,  he  to  receipt  for  the  same  as  such;  such 
amounts,  to  be  so  drawn  by  said  Bryan  and  Roberts,  to  be 
charged  to  them  against  their  respective  interest  in  said  mines. 
It  is  further  understood  and  agreed  that,  after  the  said  sum  of 
$5,000  shall  have  been  fully  paid  and  liquidated,  the  proceeds 
of  said  mines,  after  deducting  the  monthly  dividend  to  be  paid 
to  said  Bryan  and  Roberts  as  herein  provided,  shall  be  placed 
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in  a  fund  for  the  purpose  of  the  future  operation  of  said  mines, 
to  be  used  for  the  erection  of  machinery  or  otherwise,  as  the 
said  parties  may  agree.  And  it  is  understood  and  agreed,  by  and 
between  the  parties  hereto,  in  adjustment  of  the  several  amounts 
due  from  the  partnership  to  the  several  members  thereof,  that 
there  is  due  Oeorge  W.  Venable,  in  addition  to  the  said  sum 
of  $5,000  above  mentioned,  the  sum  of  $5,664.18,  moneys  ad- 
vanced by  him  for  the  use  of  said  partnership,  and  it  is  agreed 
that  the  same  shall  bear  interest  at  the  rate  of  six  per  cent  per 
Annum  from  November  1,  1887;  and  that  there  is  due  George 
H.  Roberts  from  said  partnership,  for  moneys  advanced  by  him 
for  the  use  of  said  partnership,  the  sum  of  fifteen  hundred  dol- 
lars ($1,500)  dollars,  which  it  is  agreed  shall  bear  interest  at 
the  rate  of  six  per  cent  per  annum  from  November  1,  1887. 
.And  this  arrangement  and  agreement  shall  be  in  full  adjust- 
ment and  settlement  of  all  past  accounts  between  said  parties, 
and  shall  form  the  basis  of  new  accounts  from  this  date  forward. 
In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  this  twenty-second  day  of  September,  A.  D.  1888. 

(Signed)     "GEO.  H.  ROBERTS. 

(Signed)     "GEO.  W.  VENABLE. 

(Signed)     "GEO.  V.  BRYAN. 
"Witness:  (Signed)       LYTTLEON  PRICE.'' 

It  will  be  seen,  by  the  terms  of  this  agreement,  that  the  claim 
of  $5,000,  which  is  admitted  to  be  what  is  termed  the  ^'Steven- 
son  claim,''  was  to  be  paid  out  of  the  first  proceeds  of  the  mine. 
After  this  amount  was  settled,  it  was  agreed  that  Roberts  and 
Bryan  were  each  to  receive  $200  per  month,  until  a  further 
agreement  is  made  between  the  parties ;  and  after  the  said  sum 
of  $5,000  was  paid,  and  after  deducting  the  monthly  dividends 
to  be  paid  to  said  Bryan  and  Roberts,  the  proceeds  of  the  mine 
were  to  be  placed  in  a  fund  for  the  future  operation  of  said 
mines.  It  was  also  agreed  that  there  was  due  the  said  mining 
partners  as  follows:  To  George  W.  Venable  the  sum  of 
$5,664.18,  and  to  George  H.  Roberts  the  sum  of  $1,500;  both 
of  which  sums  were  to  bear  interest  at  the  rate  of  six  per  cent 
per  annum  from  November  1,  1887.  This  agreement  is  dated 
September  22,  1888.    The  said  mine,  or  a  portion  thereof,  was 
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then,  on  the  24th  of   September,  1888,  leased   to    George   V. 
Bryan  aforesaid.    On  the  twent}^-fifth  day  of  January,  1889, 
the  said  George  H.  Roberts  gave  a  trust  deed  to  Frank  Taylor, 
of  Hailey,  Idaho,  for  the  benefit  of  the  First  National  BaiiJc  of 
Hailey,  party  of  the  third  part,  to  secure  the  payment  of  the 
sum  of  $1,500  on  the  twenty-fifth  day  of  July,  1889,  upon  the 
following  property,  to  wit:  The  Red  Elephant  lode,  the  Queen 
Fraction  lode,  the  Caledonia  lode,  the  0.  K.  claim,  and  the  Red 
Elephant,  Central,  Queen  Fraction,  and  Caledonia  mill  sites, 
describing  the  same.     Said  trust  deed  contained  a  power  of  sale, 
which  authorized  the  holder  of  said  trust  deed  and  promissory 
note  given  said  bank  for  said  money,  in  case  of  default  of  pay- 
ment of  the  same,  to  sell  said  property  at  public  sale,  after  ad- 
vertising the  said  sale  by  publishing  the  time  and  place  of  the 
same,  with  description  of  the  property,  for  three  weeks,  in  some 
newspaper  published  in  the  county  where  said  property  is  situ- 
ated, and  authorizing  the  holder  of  said  note,  or  his  assigns  or 
agent,  to  become  the  purchaser  of  said  property.     On  the  twen- 
tieth day  of  July,  1889,  the  First  National  Bank  of  Hailey  sold 
and  transferred  all  its  interest  in  said  note  and  trust  deed  to 
J.  H.  Moore,  of  the  city  of  New  York.     The  said  Moore  was 
the  agent  of  the  said  George  W.  Venable;  acted  for  and  was 
his  agent  in  the  purchase  of  said  note  and  trust  deed,  and  all 
his  subsequent  proceedings  with  relation  thereto ;  and  from  first 
to  last  acted  under  the  direction  of   the   said   Venable   in   all 
things,  and  had  no  personal  interest  in  said  trust  deed,  nor  in 
the  purchase  of  the  property  therein  described.     On  the  seven- 
teenth day  of  August,  1889,  the  trustee,  Frank  Taylor,  after 
giving  notice  as  required  by  the  terms  of  said  deed,  exposed  for 
sale  and  sold,  at  public  auction,  the  property  therein  described, 
and  now  in  controversy  in  this  cause,  to  J.  H.  Moore,  who  was, 
in  all  the  proceedings,  the  agent  of  George  W.  Venable,  as  afore- 
said; and  the  said  Frank  Taylor  conveyed  to  said  Moore,  on  the 
twenty-sixth  day    of    August,  1889,  the    said    property.     The 
sale  of  tlie  mining  property  under  trust  deed  was  attended  by  W. 
H.  Watt,  who  was  also  the  agent  of  G.  W.  Venable,  and  under 
Venable's  instruction,  purchased  the  property  for  Venable  in  the 
name  of  Moore,  and  his  fee  of  $100  for  his  service  was  charged 
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to  the  Red  Elephant  Mining  Company — ^that  is,  the  partnership 
otf  G.  V.  Bryan,  G.  W.  Venable,  and  G.  H.  Roberts,  mining 
partners,  in  the  same  property — ^and  said  fee  was  paid  by  G. 
V.  Bryan  by  check,  signing  himself  as  ^^Supt.,**  meaning  super- 
intendent of  said  Red  Elephant  Mining  Company.  In  March, 
1889,  a  short  time  before  G.  W.  Venable  purchased  the  trust 
deed  from  the  First  National  Bank,  Venable  testifies  that  be 
received  $1,550  from  the  Red  Elephant  Company — ^that  is,  from 
Bryan,  Venable,  and  Roberts  (sent  him  by  said  G.  V.  Bryan)  — 
which  he  credited  to  the  company  on  his  books.  The  purchase 
of  the  trust  deed  was  made  by  Venable  through  his  said  agent, 
Moore,  from  the  First  National  Bank  of  Hailey,  on  July  20, 
1889.  On  June  29,  1889,  the  said.G.  W.  Venable  charged  the 
lied  Elephant  Company  with  $1,000 ;  and  July  27th,  seven  days 
after  purchase  of  trust  deed,  said  Venable  charged  said  com- 
pany with  $558.25,  being  in  all  $1,558.25,  the  amount  Venable 
paid  for  the  trust  deed  against  Roberts.  The  evidence  further 
€hows  that,  by  direction  of  Venable,  Moore  transferred  the  in- 
terest so  acquired  from  Roberts  to  himself  and  G.  V.  Bryan. 
On  the  thirteenth  day  of  February,  1890,  the  plaintiff  in  this 
case,  having  before  that  acquired  from  said  Roberts  all  his  in- 
terest in  the  said  Red  Elephant  Mining  Company's  property, 
tendered  to  Frank  Taylor,  trustee  as  aforesaid,  the  sum  of 
$1,900,  being  amount  due  on  said  trust  deed,  with  interest,  and 
all  costs  and  expenses  attending  the  execution  of  said  trust,  and 
demanded  a  deed  from  said  Taylor  of  the  said  Red  Elephant 
Company's  mining  property.  This  tender  was  made  for  the 
purpose  of  redeeming  said  property  from  the  sale  made  on  the 
seventeenth  day  of  August,  1889. 

MORGAN,  C.  J.  (After  Stating  the  Pacts).— In  the  view 
we  take  of  this  case,  there  is  no  necessity  of  determining  whether 
the  trust  deed  given  to  the  First  National  Bank  of  Hailey  can 
be  foreclosed  by  notice  and  sale,  as  was  done  in  this  case,  or 
whether  it  must  be  foreclosed  by  suit,  as  seems  to  be  required 
by  sections  4520  and  4523  of  the  Revised  Laws  of  Idaho.  I 
may  say,  however,  that  tliis  court  has  repeatedly  decided  that  a 
deed  al)solute  on  its  face,  and  a  contemporaneous  contract  fof 
reconveyance  upon  payment  of  amount  due  grantee — ^that  is, 
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an  artide  of  defeasance — although  in  a  separate  paper^  con- 
stitnted  a  mortgage,  and  must  be  foreclosed,  as  by  section  4520 
et  seq.  is  required,  {f^irst  Nai.  Bank  v.  WilliamSj  2  Idaho, 
670,  23  Pac.  552;  Kelley  v.  Leachman,  3  Idaho,  392,  29  Pac. 
849,  and  cases  there  cited ;  Wilson  v.  Thompson,  4  Idaho,  678, 
43  Pac.  557.)  If  a  deed  absolute,  with  a  contract  of  defeas- 
ance on  a  separate  paper,  is  a  mortgage,  upon  what  ground  can 
it  be  said  that  a  trust  deed,  which  repeatedly  recites  that  it  is 
given  to  secure  an  indebtedness,  with  a  clause  of  defeasance  in 
the  instrument  itself,  is  not  a  mortgage?  Notwithstanding  the 
muborities  that  are  and  may  be  cited  to  sustain  the  contrary 
doctrine,  I  am  constra'ued  to  say  that  this  court  cannot  be  a 
party  to  setting  aside  a  plain  and  positive  statute  by  judicial 
decision.  Considerablo  space  in  the  brief  of  respondent  is  oc- 
cupied in  showing,  by  argument  and  authority,  that  one  member 
of  a  mining  partnertfl.ip  may  buy  out  the  interest  of  his  copart- 
ner in  the  property  with  his  own  money,  and  hold,  retain,  and 
own  it  in  his  own  right,  and  the  mining  partnership  continue 
in  Ihe  management  and  working  of  the  mine.  There  can  be  no 
doubt  of  the  correctness  of  this  proposition.  This  court  has  so 
decided,  substantially,  in  the  case  of  Uawkins  v.  Mining  Co.,  3 
Idaho,  241,  28  Pac.  433 ;  but  to  claim  that,  therefore,  one  part- 
ner has  the  right  to  use  the  partnership  funds  on  his  own  mo- 
tion, without  authority  of  the  other  partners,  to  purchase  an 
outstanding  mortgage  or  trust  deed  given  by  his  copartner  upon 
the  mining  property,  cause  it  to  he  foreclosed  by  notice  and 
sale,  to  be  bid  in  in  the  name  of  his  agent,  and  then  transferred 
to  himself  or  to  himself  and  another  partner,  and  thereby  ob- 
tain title  in  himself,  is  a  non  sequitur. 

On  September  22,  1888,  Boberts,  Venable,  and  Bryan  agree, 
inter  alia,  that  Boberts  shall  be  paid  $200  per  month  until  the 
parties  otherwise  agree.  In  April,  1889,  Venable,  defendant 
herein,  ordered  Bryan  to  cease  paying  Roberts  the  $200  per 
month,  which  was  accordingly  done.  Each  of  the  parties, 
Bryan,  Boberts  and  Venable,  owned  one-third  interest  in  the 
property.  Therefore  each  had  equal  authority  in  the  manage- 
ment of  the  mine  and  its  proceeds.  Venable  had  no  more  au- 
thority to  stop  this  payment,  without  agreement  of  the  others, 
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than  Roberts  alone  would  ha^e   had  to   order  its   beginning. 
(Hawkins  v.  Mining  Co,,  supra.)     That  he  was  a  larger  creditor 
of  the  partnership  than  was  Eoberts  gave  him  no   more  au- 
thority, in  the  absence  of  legal  proceedings,  than  Roberts.     The 
money  due  Roberts  then  accumulated  until  the  purchase  of  this 
trust  deed,  which  was  July  20,  1889.    On  March  18,  1889,  by 
direction  of  Venable  (as  shown  by  the  books  kept  by  Venable 
with  the  mining  partnership),  the  sum  of  $1,500  was  sent  to 
him  from  the  proceeds  of  the  mine.    This  was  after  the  Steven- 
son indebtedness  had  been  paid  in  full.    Roberts  then  had  as 
much  right  to  direct  Bryan  to  pay  this  money  to  him  as  had 
Venable  to  require  it  to  be  paid  to  himself.    If  it  had  been  paid 
to  Roberts,  he  could  have  taken  up  the  trust  deed.     On  June 
20,  1889,  Venable  used  this  money  to  buy  up  the  Roberts  deed. 
At  least,  Venable  charges  the  firm,  Roberts,  Bryan  and  Venabl^ 
with  the  money  used  to  buy  the  trust  deed.     The  account  kept 
by  Venable's  bookkeeper,  by  direction  of  Venable,  and  the  lat- 
ter^s  testimony,  shows  it  was  so  charged — $1,000  on  June  29 
and  $568  on  July  27,  1889.     The  mine  then  purchased  the  trust 
deed  against  Roberts,  and  the  latter  had  as  much  right  to  con- 
trol the  funds  of  partnership  as  Venable.    In  our  opinion,  the 
funds  of  the  partnership  having  purchased  the  trust  deed,  the 
title  is  held  in  trust  for  the  benefit  of  Roberts  or  his  grantee. 
Venable  then  directed  Moore  to  foreclose  the  trust  deed  by  no- 
tice and  sale,  bid  the  property  in,  and  afterward  transfer  it  to 
himself  and  George  V.  Bryan,  the  mining  partner ;  all  of  which 
with  all  due  diUgence,  Moore  obediently  did.     That  the  pur- 
chase of  the  trust  deed  was  made  with  the  money  of  the  firm, 
and  afterward  foreclosed  in  the  interest  of  Venable  and  by  his 
direction,  was  apparently  concealed  from  Roberts  until  the  trans- 
action was  fully  completed.    Now  this  court  is  asked  to  ap- 
prove of  this  method  of  acquiring  the  property  of  the  mining 
partner.     The  court  cannot  be  made  a  party  to  such  proceeding. 
This  court  holds  that,  upon  the  showing  made,  the  transfer  to 
Bryan  and  Venable,  respondents,  of  the  mining  property  de- 
scribed in  said  deed,  should  be  set  aside  and  held  for  naught, 
and  the  interest  therein  attempted  to  be  conveyed  be  decreed  to 
be  the  property  of  the  plaintiflE  herein. 
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The  only  question  submitted  to  this  court  by  the  appellant  is, 
"Can  one  partner  take  the  funds  of  the  partnership,  go  out  and 
bny  a  deed  of  trust  of  the  interest  of  his  copartner,  foreclose  it 
secretly,  bid  it  in,  and  hold  title  to  the  whole?'*  This  question 
is  sufficiently  answered  in  the  opinion.  The  order  of  the  court 
below,  overruling  plaintiff's  motion  for  new  trial,  is  reversed, 
and  a  new  trial  ordered  upon  the  issues  formed  by  the  pleadings, 
costs  awarded  to  appellant. 

Huston  and  Sullivan,  JJ.,  concur. 

ON  BEHEARINQ. 
(Jan.  24,  1898.) 
QUABLES,  J. — ^The  opinion  delivered  in  this  case  on  the 
former  hearing  was  set  aside  on  petition  for  rehearing  filed  by 
the  respondent,  in  which  petition  it  was  urged  that  the  statement 
of  facts  prepared  by  Mr.  Chief  Justice  Morgan  on  the  former 
hearing,  is  incorrect,  and  not  sustained,  in  some  particulars,  by 
the  evidence  in  the  record.  (See  former  opinion,  5  Idaho,  145, 
61  Pac.  996.)  The  question  whether  a  trust  deed  given  as  se- 
curity for  a  debt  can  be  foreclosed  by  notice  and  sale,  without  an 
action  of  foreclosure,  commenced  and  prosecuted  in  the  proper 
court,  was  not  argued  by  the  appellant,  and  only  briefly  by  the 
respondents,  on  the  former  hearing.  But  since  granting  the  re- 
hearing both  parties  have  filed  additional  briefs,  in  which  this 
question,  which  we  think  is  the  controlling  one  in  this  case,  is 
fully  discussed;  and  on  the  present  hearing  this  question  has 
been  very  ably  and  elaborately  discussed.  We  now  proceed  to 
the  consideration  of  this  question,  which  must  be  determined 
by  the  statutes  of  our  state.  The  foreclosure  of  a  trust  deed  by 
notice  and  sale,  under  power  given  in  the  deed,  is,  in  the  absence 
of  statutoiy  provision  forbidding  it,  unquestioned. 

We  quote  the  following  sections  of  the  Bevised  Statutes  nf 
Idaho : 

"Sec.  3325.  A  lien  is  a  charge  imposed  in  some  mode  other 
than  by  a  transfer  in  trust  upon  specific  property  by  which  it 
is  made  security  for  the  performance  of  an  act." 

"Sec.  3327.  A  general  lien  is  one  which  the  holder  thereof 
is  entitled  to  enforce  as  a  security  for  the  performance  of  all  the 
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obligations,  or  all  of  the  particular  class  of  obligations,  which 
exist  in  his  favor  against  the  owner  of  the  property. 

"Sec.  3328.  A  special  lien  is  one  which  the  holder  thereof 
can  enforce  only  as  security  for  the  performance  of  a  particular 
act  or  obligation,  and  of  such  obligations  as  may  be  incidental 
thereto.^' 

"Sec.  3333.  Notwithstanding  an  agreement  to  the  contrary, 
a  lien,  or  a  contract  for. a  lien,  transfers  no  title  to  the  property 
subject  to  the  lien. 

"Sec.  3334.  All  contracts  for  the  forfeiture  of  property  sub- 
ject to  lien,  in  satisfaction  of  the  obligation  secured  thereby,  and 
all  contracts  in  restraint  of  the  right  of  redemption  from  a 
lien,  are  void.*' 

"Sec.  3360.  Mortgage  is  a  contract  by  which  specific  prop- 
erty is  hypothecated  for  the  performance  of  an  act  without  the 
necessity  of  a  change  of  possession.'' 

"Sec.  3353.  Every  transfer  of  an  interest  in  property  other 
than  in  trust,  made  only  as  a  security  for  the  performance  of  an- 
other act,  is  to  be  deemed  a  mortgage,  except  when  in  the  case 
of  personal  property  it  is  accompanied  by  an  actual  change  of 
possession,  in  which  case  it  is  to  be  deemed  a  pledge. 

"Sec.  3364.  The  fact  that  a  transfer  was  made  subject  to  de- 
feasance on  a  condition,  may,  for  the  purpose  of  showing  such 
transfer  to  be  a  mortgage,  be  proved  (except  as  against  a  sub- 
sequent purchaser  or  encumbrancer  for  value  and  without  no- 
tice), though  the  fact  does  not  appear  by  the  terms  of  the  in- 
strument." 

The  foregoing  sections  are  parts  of  title  12  of  the  Civil  Code, 
under  the  general  subject  of  "Ldens." 

Section  4520  of  the  llevised  Statutes,  which  is  a  part  of  the 
Code  of  Civil  Procedure,  is  as  follows:  "There  can  be  but  one 
action  for  the  recovery  of  any  debt,  or  the  enforcement  of  any 
right  secured  by  mortgage  upon  real  estate  or  personal  property, 
which  action  must  be  in  accordance  with  the  provisions  of  this 
chapter.  In  such  action  the  court  may,  by  its  judgment,  direct 
a  sale  of  the  encumbered  property  (or  so  much  thereof  as  may 
be  necessary)  and  the  application  of  the  proceeds  of  sale  to  the 
payment  of  the  cost  of  the  court  and  the  expenses  of  the  sale, 
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and  the  amorrnt  due  to  the  plaintiff ;  and  sales  of  real  estate  un- 
der judgments  of  foreclosure  of  mortgages  and  liens  are  subject 
to  redemption  as  in  the  case  of  sales  under  execution;  and  if 
it  appear  from  the  sheriff's  return  that  the  proceeds  are  insuffi- 
cient, and  a  balance  still  remains  due,  judgment  can  then  be 
docketed  for  such  balance  against  the  defendant  or  defendants 
personally  liable  for  the  debt,  and  it  becomes  a  lien  on  the  real 
estate  of  such  judgment  debtor,  as  in  other  cases  on  which  exe- 
cution may  be  issued.*' 

Section  4523  of  the  Revised  Statutes,  is  as  follows :  "A  mort- 
gage of  real  property  shall  not  be  deemed  a  conveyance,  what- 
ever its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to  re- 
cover possession  of  the  real  property  without  a  foreclosure  and 
sale.'* 

The  foregoing  sections  of  our  statute  must  be  considered  and 
construed  together  in  determining  the  question  before  us,  which 
is  one  of  remedy.  In  construing  these  statutes,  it  is  the  duty 
of  the  court  to  give  effect  to  all  of  them,  and  to  carry  out  the 
general  policy  and  evident  intent  of  all  of  said  statutes,  when 
considered  together.  We  must  so  construe  them,  if  possible, 
that  effect  will  be  given  to  each  one,  and  to  every  part  of  each 
one,  without  nullif)ing  a  single  provision  in  either  one  of  them. 
Mr.  Sutherland, in  his  work  on  Statutory  Construction, at  section 
288,  gives  the  proper  rule,  in  the  following  language:  "Where 
enactments  separately  made  are  read  in  pari  materia,  they  are 
treated  as  having  formed  in  the  minds  of  the  enacting  body 
parts  of  a  connected  whole,  though  considered  by  such  body  at 
different  dates,  and  undft  distinct  and  varied  aspect  of  the 
common  subject.  Such  a  principle  is  in  harmony  with  the 
actual  practice  of  legislative  bodies,  and  is  essential  to  give  un- 
ity to  the  laws,  and  connect  them  in  a  symmetrical  system. 
Such  statutes  are  taken  together  and  construed  as  one  system, 
and  the  object  is  to  carry  into  effect  the  intention.  It  is  to  be 
inferred  that  a  code  of  statutes  relating  to  one  subject  was  gov- 
erned by  one  spirit  and  policy,  and  was  intended  to  be  consis- 
tent and  harmonious  in  its  several  parts  and  provisions.  For 
the  purpose  of  learning  the  intention,  all  statutes  relating  to  the 
tame  subject  are  to  he  compared,  and^  so'  far  as  still  in  force. 
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brought  into  harmony,  if  possible,  by  interpretation,  though 
they  may  not  refer  to  each  other,  even  after  some  of  them  have 
expired  or  been  repealed.  An  amendatory  act  and  the  act 
amended  are  to  be  construed  as  one  statute,  and  no  portion  of 
either  is  to  be  held  inoperative,  if  it  can  be  sustained  without 
wresting  words  from  their  appropriate  meaning.  Where  a  stat- 
ute is  made  in  addition  to  another  statute  on  the  same  subject, 
without  repealing  any  part  of  it,  the  provisions  of  both  must  be 
construed  together."  In  construing  our  statutes,  supra,  it  is 
manifest  to  us  that,  in  enacting  said  statutes,  it  was  clearly  the 
intention  of  the  legislature  to  declare — first,  that  a  contract  'Tby 
which  specific  property  is  hypothecated  for  the  performance  of 
an  act,"  especially  the  payment  of  a  debt,  shall  be  regarded  and 
treated  as  a  mortgage ;  and,  second,  that  a  lien  given  under  such 
contract  should  be  enforced  or  foreclosed  in  one  manner  only, 
to  wit,  by  an  action  brought  in  a  proper  court,  under  the  pro- 
visions of  section  4520,  supra. 

But  it  is  contended  by  the  respondent  that  the  trust  deed  in 
question,  executed  by  George  H.  Roberts  as  party  of  the  first 
part,  to  Frank  H.  Taylor,  trustee  (or,  in  event  of  his  death  or 
removal  from  Idaho,  the  acting  sheriff  of  Alturas  county  to  be- 
come such  trustee),  party  of  the  second  part>  securing  a  debt 
of  $1,500  from  said  grantor,  Roberts,  to  the  First  I<^ational 
Bank  of  Hailey,  the  party  of  the  third  part,  is  not  subject  to 
the  operation  of  the  statutes  quoted  supra,  and  that  same  is  ex- 
empted from  the  operation  of  said  statutes  by  reason  of  the  pe- 
culiar wording  or  phraseology  of  sections  3325  and  3353,  supra. 
This  contention  we  do  regard  as  correct.  In  enacting  ea<;h  and 
all  of  said  statutes,  the  legislature  was  prescribing  rules  to  gov- 
ern all  liens  created  by  contract  between  creditors  on  the  one 
side  and  debtors  on  the  other,  by  which  property  is  set  apart  as 
security  for  the  payment  of  debt,  or  hypothecated  for  the  per- 
formance of  an  act,  and  providing  the  remedy  for  the  enforce- 
ment of  the  right,  or  lien  of  the  one  party  as  against  the  other. 
The  trust  deed  in  question  here  hypothecated  the  real  estate  in 
controversy,  as  security  for  the  payment  to  the  bank  of  the 
debt  therein  named.  It  expressly  provides :  "These  trusts  shall 
be  and  continue  as  security  to  the  party  of  the  third  part;  and 
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its  assigns,  for  the  repayment,  in  gold  coin  of  the  United  States^ 
of  the  moneys  so  borrowed  by  the  said  party  off  the  first  part, 
and  the  interest  thereon/'  It  then  provides  that,  in  case  d^ 
fault  is  made  in  the  payment  of  the  sum  so  borrowed  by  the 
grantor,  the  trustee  therein  named  might  advertise  the  property 
80  hypothecated  for  sale,  at  least  once  a  week  for  three  weeks, 
in  some  newspaper  published  in  the  county  where  said  property 
is  situated,  and  sell  same  at  public  auction  for  cash,  to  the 
highest  bidder  therefor,  applying  so  much  of  the  proceeds  as 
necessary  to  the  payment  of  said  debt,  interest,  and  costs  of  sale. 
This  deed  is,  in  effect,  a  mortgage.  It  is  in  the  nature  of  a 
mortgage.  Under  the  definition  of  ''mortgage^'  given  in  section 
3350,  supra,  it  is  a  mortgage,  and  must  be  so  regarded.  It  is 
not  such  a  transfer  (in  trust)  as  is  contemplated  by  the  legisla- 
ture in  sections  3325  and  3353.  The  instruments  which  the 
legislature  evidently  had  in  contemplation,  and  intended  to  ex- 
empt from  the  operation  of  the  statutes  cited  supra,  were  such 
as  create  trust,  but  at  the  same  time  absolutely  convey  the  title 
from  the  grantor,  thus  doing  something  more  than  the  mere 
hypothecation  of  property  for  the  payment  of  debt.  A  deed  of 
trust,  conveying  absolutely  and  irrevocably  the  title  of  the 
grantor,  is  exempted  from  the  operation  of  said  statutes.  For 
instance,  A  conveys  certain  real  estate  to  B,  to  be  held  in  trust 
by  B  for  C  (a  minor),  the  rents  and  profits  from  which  are  to 
be  applied  by  B,  the  trustee,  to  the  support,  maintenance,  and 
education  of  C  until  he  shall  arrive  at  majority,  with  the  further 
provision  that  B  shall  convey  such  real  estate  absolutely  to  C 
when  the  latter  becomes  twenty-one  years  old.  This  deed  would 
create  a  trust,  would  be  a  ^^transfer  in  trust,''  and  could  not  be 
construed  or  regarded  as  merely  creating  a  lien  or  hypothecating 
property  for  the  performance  of  an  act,  and  would  create  no 
lien  which  could  be  foreclosed,  either  with  or  without  an  action 
commenced  for  that  purpose.  Again,  if  A  files  his  petition  in 
insolvency  under  the  provisions  of  our  code,  is  adjudged  an  in- 
solvent, and  his  creditors  select  an  assignee  by  the  proper  pro- 
ceeding, whereupon  the  clerk  of  the  court  in  which  the  action  is 
pending  makes  a  deed  conveying  the  property  of  the  insolvent 
to  such  assignee  (as  the  law  makes  it  his  duty  to  do),  this  deed 
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is  a  transfer  in  trust  for  the  benefit  of  the  creditors  of  the  in- 
solvent, but  it  is  not  a  mortgage,  subject  to  the  operation  of  the 
statutes  cited  supra.  Any  hypothecation  of  property  made  by 
the  debtor  by  his  own  voluntary  act,  as  security  for  the  payment 
of  a  debt  which  he  owes  to  his  creditor,  whether  made  with  or 
without  the  intervention  of  a  third  party  as  trustee,  is,  under 
the  statutes  above  quoted,  a  mortgage,  and  to  be  so  regarded 
and  treated,  whether  the  instrument  by  which  such  property  is 
hypothecated  is  called  a  mortgage,  deed,  or  trust  deed,  irrespective 
of  its  form  or  provisions.  ITie  legislature,  following  the  trend  of 
modem  legislation  in  enacting  the  statutes  quoted  ^upro,  intended 
to  protect  the  debtor  from  burdensome  liabilities  by  providing  for 
contracts  under  which  the  creditor  may  be  secured, yet  protecting 
the  debtor  from  oppression,  and  giving  him,  in  case  of  default 
prior  to  enforcement  of  security  given  in  the  nature  of  a  mort- 
gage  for  the  payment  of  a  debt  which  he  owes  his  creditor,  the 
right  to  meet  his  creditor,  in  an  action  in  a  competent  court, 
where  he  may  present  any  defense  which  he  may  have  against 
his  creditor,  insuring  to  the  debtor  a  judicial  sale  of  the  prop- 
erty hypothecated,  and  securing  to  the  debtor  the  right  to  re- 
deem from  such  sale  within  a  given  time  after  it  is  made.  The 
legislature  has  provided  that  all  contracts  in  restraint  of  the 
equity  of  redemption  are  void,  that  the  hypothecation  of  prop* 
erty  for  the  payment  of  a  debt  is  a  mortgage,  and  that  a  mort« 
gage  can  be  enforced  only  by  an  action  of  foreclosure,  brought 
in  a  competent  court,  yet  it  is  contended  that  the  trust  deed  in 
question,  executed  merely  for  the  purpose  of  securing  the  pay- 
ment of  a  given  debt  at  a  specified  time,  was  properly  fore- 
closed by  notice  and  sale,  without  an  action  commenced  in  the 
proper  court,  and  that  by  such  sale  the  absolute  title  of  the 
grantor  passed  to  the  purchaser,  and,  further,  that  such  sale 
deprived  the  grantor  of  all  right  of  redemption  from  such  sale. 
This  contention  is  contrary  to  the  letter,  and  repugnant  to  the 
spirit,  of  our  statutes,  and  is  in  direct  contravention  to  the 
general  policy  and  evident  intent  of  the  statutory  law  of  this 
state.  We  feel  compelled  to  hold  that  the  instrument  in  ques- 
tion must  be  treated  and  regarded  as  a  mortgage.  Mr.  Jones  in 
his  work  on  Mortgages,  at  section  1769,  says:  "Deeds  of  trusty 
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as  has  already  been  noticed^  are^  in  legal  effect^  mortgages. 
Where  a  mortgage  is  regarded,  in  accordance  with  the  common- 
law  doctrine,  as  a  conveyance  of  the  legal  estate,  a  deed  of  trust 
is,  of  course,  none  the  less  a  conveyance  of  the  legal  estate.  The 
only  difference  of  opinion  on  this  point  is  whether,  in  those 
states  in  which  a  mortgage  is  regarded  as  a  mere  lien,  and  not 
a  conveyance  of  the  legal  estate,  a  deed  of  trust  shall  be  held  to 
vest  the  legal  estate  in  the  trustees.  Generally,  a  deed  of  trust 
is  in  this  respect  held  to  have  only  the  same  effect  as  a  mort- 
gage; such  being  the  decision  in  Iowa,  Nebraska,  and  Kansas. 
But,  on  the  other  hand,  in  Florida,  and  perhaps  in  other  states, 
it  is  held  that,  although  a  mortgage  does  not  vest  the  legal  es- 
tate in  the  mortgagee,  a  deed  of  trust  is  a  conveyance  which  does 
vest  the  legal  title  in  the  trustee.^' 

Under  the  statutes  cited  supra,  no  contract  creating  a  lien 
upon  specific  property  for  the  payment  of  a  debt  can  convey 
the  legal  title.  A  mortgage,  or  any  contract  in  the  nature  of  a 
mortgage,  merely  creates  a  lien,  and  leaves  the  legal  title  in  the 
mortgagor  or  grantor,  which*  can  only  be  passed  out  of  him  by 
judicial  sale,  in  a  proper  action  under  the  statute,  after  which 
such  grantor  or  debtor  may  redeem  within  the  time  provided  by 
law  for  redemption  of  property  from  execution  sale.  It  may 
or  may  not  be  wise  to  prescribe  by  legislation  rules  for  the  pro- 
tection of  the  debtor.  With  that  question  we  have  nothing  to 
do.  The  legislature  have  the  right  to  prescribe  rules  protecting 
the  weak  and  impecunious  from  oppressive  contracts,  under  which 
usury  may  be  extorted,  or  valuable  property  forfeited  for  a  nom- 
inal sum.  It  is  the  duty  of  the  court  to  expound  and  apply  the 
law  as  it  is  found.  It  is  also  the  duty  of  the  court  to  give  to 
the  statutes  in  question  a  liberal  construction,  to  the  end  that 
the  policy  and  intent  of  such  statutes,  taking  them  as  a  whole, 
with  relation  to  the  subject  regulated,  may  be  carried  out  and 
enforced.  The  legislature  having  defined  so  clearly  and  forci- 
bly the  characteristics  of  a  mortgage,  and  provided  for  the  en- 
forcement of  mortgages  by  judicial  action  only,  we  could  not 
hold  that  an  instrument  in  the  nature  of  a  mortgage,  given  for 
the  same  purpose  that  mortgages  are  given,  and  which  is,  by 
the  positive  terms  of  our  statutes,  to  be  regarded  and  treated  as 
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a  mortgage,  can  be  enforced  or  foreclosed,  in  any  manner  other 
than  that  prescribed  for  the  enforcement  or  foreclosure  of  mort- 
gages, without  giving  to  the  statutes  under  consideration  a 
strained,  technical,  and  unreasonable  construction,  which  would 
defeat,  in  part  at  least,  some  of  the  manifest  objects  of  the  stat- 
utes under  consideration. 

But  it  is  argued  with  much  force  by  the  respondents  that  the 
statutes  under  consideration  were  borrowed  from  our  sister 
state,  California;  that  said  statutes  have  been  given  a  different 
construction  by  the  courts  of  California;  and  that  the  construc- 
tion so  given  by  the  California  courts  is  binding  upon  this  court, 
the  statutes  having  been  adopted  with  reference  to  the  construc- 
tion placed  on  them,  prior  to  their  adoption  here,  by  the  state 
from  which  we  borrowed  them.  To  show  the  different  con- 
struction of  the  statutes  under  consideration  from  that  here 
given,  we  are  cited  to  the  cases  of  Koch  v.  Briggs,  14  CaL  266, 
73  Am.  Dec.  651;  Bateman  v.  Burr,  57  CaL  483;  Fogarty  v. 
Sawyer,  17  Cal.  589;  Qrant  v.  BurrM  CaL  298;Z>uriWn  v.  Burr, 
60  CaL  360;  More  v,  Calhim,  95  Cal.  437,  29  Am.  St.  Bep.  128, 
30  Pac.  583;  Barr  v.  Shroeder,  32  CaL  614;  Thompson  v.  Mo- 
Kay,  41  CaL  221 ;  Fuquay  v.  Stichney,  41  CaL  583 ;  Savings  etc. 
Soc.  V.  Deertng,  66  CaL  286,  5  Pac.  353;  Partridge  v.  Shepard, 
71  Cal.  477,  12  Pac.  480.  We  have  carefully  examined  all  of 
the  California  cases  cited,  and  it  does  not  appear,  from  any  of 
the  cases,  that  the  statutes  which  we  have  borrowed  from  Cali- 
fornia, relating  to  the  subject  under  consideration,  quoted  supra, 
have  been  considered  and  construed  by  the  supreme  court  of 
California  in  pari  maieria,  or  that  said  statutes  had  been  con- 
strued and  considered  as  one  system,  in  conformity  to  the  rule 
laid  down  by  Mr.  Sutherland  in  his  work  on  Statutory  Con- 
struction, hereinbefore  quoted. 

Owing  to  the  fact  that  our  codes  which  we  adopted  in  1887 
were,  to  a  great  extent,  copied  from  the  California  codes  adopted 
in  1872,  the  courts  in  this  jurisdiction  take  notice  of  the  Cali- 
fornia code  for  the  purpose  of  comparing  the  provisions  of  our 
codes  with  those  of  the  California  codes,  thus  enabling  our 
courts  to  ascertain  the  construction  placed  upon  those  statutory 
provisions  which  we  have  borrowed  from  the  California  code 
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by  the  supreme  court  of  California.  Sections  3325,  3327,  3328, 
3333,  3334,  3350,  3353,  and  3354  of  our  Revised  Statutes, 
quoted  ^upra,  are  identical  with  sections  2872,  2874,  2875,  2888, 
2889,  2920,  2924,  and  2926  of  the  Civil  Code  of  California;  and 
sections  4520  and  4523  of  our  Revised  Statutes  are  the  same 
as  sections  726  and  744  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia. The  California  Civil  Code  of  1872  contains  the  two 
following  sections,  which  were  never  adopted  by  the  legislature 
of  Idaho,  to  wit :  • 

**Sec.  2931.  A  mortgagee  may  foreclose  the  right  of  redemp- 
tion of  tho  mortgagor  in  the  manner  prescribed  by  the  Code  of 
Civil  Procedure. 

"Sec  2932.  A  power  of  sale  may  be  conferred  by  a  mort- 
gage upon  the  mortgagee  or  any  other  person,  to  be  exercised 
after  a  breach  of  the  obligation  for  which  the  mortgage  is  a  se- 
curity.*' 

It  will  thus  be  seen  that  our  legislature  have  adopted  only  a 
portion  of  the  system  relating  to  the  subject  under  considera- 
tion which  the  legislature  of  California  had  adopted  fifteen 
years  prior  to  the  enactment  of  our  statutes  in  question  here. 
Our  legislature  having  adopted  only  a  part  of  that  system,  re- 
fusing to  adopt  sections  2931  and  2932  of  the  Civil  Code  of 
California,  and  which  authorize  the  execution,  by  the  mortgagee, 
or  trustee  in  a  trust  deed,  of  a  power  of  sale  given  in  such  mort- 
gage or  trust  deed,  we  think  the  conclusion  irresistible  that  our 
legislature  intended  that  a  power  of  sale  should  not  be  given, 
or,  if  given,  should  not  be  exercised  by  a  mortgagee,  or  by  a 
trustee  in  an  instrument  termed  a  trust  deed,  but  wnich  is,  in 
contemplation  of  law,  merely  a  mortgage.  Section  744  of  the 
Code  of  Civil  Procedure  of  California,  cited  supra,  was  con- 
strued by  tiie  supreme  court  of  California  in  Koch  v.  Brigga, 
rnptu,  without  reference  to  any  other  statute,  apparently,  the 
said  section  being  section  260  of  the  original  Practice  Act  re- 
ferred to  in  that  decision.  Whether  sections  2931  and  2932  of 
the  California  Civil  Code,  cited  supra,  or  similar  statutes,  were 
in  force  in  California  at  the  time  the  case  of  Koch  v.  Briggs 
was  decided,  we  are  not  advised.  But,  if  the  said  two  last- 
named  statutes  were  then  in  force  in  California,  the  supreme 
Idaho,  VoL  6—2 
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court  of  California  must  have  taken  them  into  consideration  in 
construing  section  260  of  the  California  Practice  Act,  although 
said  statutes  were  not  mentioned  in  that  decision. 

To  uphold  the  rule  contended  for  by  the  respondents,  by  en- 
forcing a  power  of  sale  contained  in  an  instrument,  whether 
termed  a  mortgage  or  trust  deed,  would  violate  one  of  the  oldest 
maxims  of  law,  by  doing  indirectly  that  which  cannot  be  done 
directly,  but  which  is  prohibited  by  law.  We  are  cited  to  the 
case  of  First  Nat.  Bank  v.  Bell  Silver  etc.  Min.  Co.,  8  Mont.  32, 

19  Pac.  403,  decided  by  the  supreme  court  of  Montana  in  1888, 
and  the  same  case  in  156  U.  S.  474,  15  Sup.  Ct.  Rep.  440,  as 
sustaining  the  position  contended  for  by  the  respondents.  In 
the  decisions  rendered  in  that  case  by  the  supreme  court  of  the 
territory  of  Montana  and  by  the  supreme  court  of  the  United 
States  it  does  not  appear  that  Montana  had  adopted  all  of  the 
statutes  which  we  have  quoted  from  our  Revised  Statutes,  nor 
does  it  appear  in  either  of  the  decisions  in  that  case  that  Mon- 
tana did,  like  Idaho,  adopt  part,  and  refuse  to  adopt  all,  of  the 
provisions  of  the  California  code  relating  to  the  subject  under 
consideration ;  hence  the  decisions  in  the  Montana  case  are  not 
applicable.  This  is  the  first  time  that  this  question  has  been  be- 
fore this  court,  and,  if  we  had  adopted  all  of  the  provisions  of 
the  California  code  relating  to  the  subject  under  consideration, 
or  if  our  statute,  section  4523,  supra,  corresponding  to  section 
260  of  the  original'  California  Practice  Act  (now  section  744  of 
the  California  Code  of  Civil  Procedure),  and  corresponding  to 
section  371  of  the  Compiled  Laws  of  Montana  (as  cited  in  First 
Nat.  Bank  v.  Bell  Silver  etc.  Min.  Co.,  8  Mont.  32,  19  Pac.  403), 
we  should  feel  constrained  to  follow  the  rule  announced  by  the 
supreme  court  of  California  in  Koch  v.  Briggs,  supra,  and  since 
followed  by  that  court,  and  by  the  supreme  court  of  Montana. 
The  rule  that,  by  adopting  a  statute  from  a  sister  state  the  con- 
struction of  the  statute  by  the  courts  of  the  latter  state  is  also 
adopted,  is  a  general  rule  that  is  universally  recognized.  But 
this  rule  does  not  apply  to  a  case  where  the  statute  borrowed 
has  been  so  changed  or  modified  by  the  state  borrowing  it  as  to 
materially  change  the  policy  of  the  statute  thus  borrowed,  nor 
does  the  rule  apply  to  a  case  where  one  state  adopts  only  a  por- 
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tion  of  the  statutes  of  another  state  upon  a  given  subject^  and 
the  construction  does  not  reasonably  apply  to  the  portion  of  the 
system  so  borrowed.  In  our  view,  if  all  of  the  statutes  of  Cali- 
fornia referred  to  herein  were  considered  in  pari  maieria,  and 
so  construed^  they  would  justify  and  fully  support  the  Cali- 
fornia rule;  and  while  the  California  court  has  not,  in  constru- 
ing section  744  of  the  California  Code  of  Civil  Procedure,  in 
any  of  the  cases  to  which  our  attention  has  been  called,  referred 
to  the  other  statutes  named,  yet  we  feel  convinced  that  that 
court,  in  construing  said  statute,  had  in  mind  the  olher  statutes 
relating  to  the  same  subject,  and  construed  said  statute  with 
reference  to  the  others  relating  to  the  subject  under  considera- 
tion. 

Be&pondents  in  their  brief  cite  the  following  note  to  section 
744  of  the  California  Code  of  Civil  Procedure,  to  wit:  "Deeds  of 
trust  are  to  be  distinguished  from  mortgages.  This  section  has 
no  application  to  them.  (Bateman  v.  Burr,  67  Cal.  480 ;  Orani 
V,  Burr,  54  Cal.  294;  Koch  v,  Briggs,  14  Cal.  256,  73  Am.  Dec. 
651.)'*  And,  in  support  of  the  doctrine  announced  in  said 
note  by  the  compilers  of  the  California  code,  the  respondents 
have  cited  us  to  the  citations  contained  in  an  article  written  by 
Judge  Dillon  in  2  American  Law  Eegister,  New  Series,  page 
655.  Those  autliorities  hold  that  a  deed  of  trust  places  the 
legal  title  in  the  tioistee.  That  was  the  rule  at  common  law, 
but  does  not  apply  here,  for  the  reason  that  it  is  in  direct  con- 
travention of  the  provisions  of  our  statutes.  Judge  Dillon,  in 
section  4  of  said  article  (Id.  648),  says:  "Deeds  of  Trust  and 
Mortgages,  with  Power  of  Sale,  Substantially  Identical.  A 
mortgage  with  a  power  of  sale,  and  a  deed  of  trust  where  the 
power  of  sale  is  placed  in  a  third  person,  are  in  substance  the 
same.  Some  of  the  cases  have  denied  ?iiis.  But  those  taking 
this  view  are  numerous.  Kent  defines  a  Mortgage*  thus:  'A 
moirtgage  is  the  conveyance  of  an  estate  by  way  of  pledge  for 
the  security  of  debt,  and  to  become  void  on  payment  of  it.  The 
legal  ownership  is  vested  in  the  creditor;  but,  in  equity,  the 
mortgagor  remains  the  actual  owner,  until  debarred  by  his  own 
default  or  judicial  decree.'  (4  Kent^s  Commentaries,  136.)  He 
refers  to  instruments  with  powers  of  sale   as   mortgages.     (4 
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Kent's  Commentaries,  146.)  No  doctrine  is  more  invincibly  es- 
tablished than  that  every  instrument  intended  to  secure  the  pay- 
ment of  money  or  the  performance  of  some  collateral  act  is  a 
mortgage.  This  is  the  test:  *If  a  transaction  resolve  itself  into 
a  security,  whatever  may  be  its  form,  and  whatever  name  the 
parties  may  choose  to  give  to  it,  it  is  in  equity  a  mortgage.'  '* 

Our  statutes  are  in  harmony  with  the  rule  announced  by 
Judge  Dillon,  but  they  overturn  the  doctrine  announced  by 
Kent,  that  the  legal  title  passes  to  the  mortgagee.  The  sale 
under  the  trust  deed  in  this  case  was  without  authority  of  law, 
and  did  not  pass  the  title  from  Roberts,  the  grantor  of  appel- 
lant, to  the  respondent,  and  the  title  to  the  property  in  question, 
i.  e.,  the  one-third  in  dispute,  is  in  the  appellant.  It  is  alleged 
in  the  complaint,  and  admitted  in  the  answer  in  this  case,  that 
on  the  thirteenth  day  of  February,  1890,  the  appellant  tendered 
to  the  defendants,  respondents  here,  the  sum  of  $1,900  in  pay- 
ment of  the  debt,  and  interest  thereon,  mentioned  in  said  trust 
deed,  and  in  settlement  of  the  costs  of  sale  and  attomey^s  fees 
incurred  in  the  sale  under  the  trust  deed  in  question.  The  ap- 
pellant in  his  complaint  alleged  his  readiness  and  willingness 
to  pay  the  amount  of  said  debt,  interest,  and  cost  to  the  defend- 
ants at  any  time  that  they  would  receive  the  same,  and  that  he 
is  ready  and  willing  to  produce  into  court  the  said  money  when- 
ever the  same  shall  be  accepted  by  the  defendants  or  ordered 
by  the  court.  The  defendant  Venable,  or  the  defendants,  as  the 
case  may  be,  as  owner  of  said  trust  deed,  is  entitled  to  receive 
from  the  appellant  the  amount  of  the  debt  mentioned  in  said 
trust  deed,  to  wit,  $1,500,  with  whatever  interest  was  due  there- 
on the  thirteenth  day  of  February,  1890,  the  time  of  the  making 
of  said  tender  by  appellant,  subject  to  offset  by  whatever  amount 
may  be  found  due  to  the  plaintiflE  from  the  defendants  on  final 
accounting. 

It  appears  from  the  record  in  this  case  that  the  defendants 
have  been  working  the  mining  property  in  question  since  the 
seventeenth  day  of  August,  1889,  and  have  extracted  large  quan- 
tities of  valuable  ore  therefrom,  and  that  the  said  defendants 
fail  and  refuse  to  account  for  the  value  of  said  ores,  and  fail 
and  refuse  to  recognize  the  rights  of  the  plaintiff  therein.    As 
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owner  of  an  undivided  one-third  interest  in  and  to  said  mining 
properiy  mentioned  in  the  complaint  in  this  action,  appellant  is 
entitled  to  one-third  of  the  profits  accruing  from  the  working  of 
said  mine,  and  from  the  sale  of  ores  extracted  therefrom,  by  the 
defendants,  and  to  this  end  an  accounting  must  be  had  in  the 
court  below.  The  plaintiff  is  also,  by  virtue  of  the  assignment 
from  George  H.  Roberts  to  him,  entitled  to  one-third  of  what- 
ever sum  may  have  been  due  to  said  George  H.  Roberts,  at  the 
date  of  said  assignment,  from  the  proceeds  of  said  mining  prop- 
erty, from  the  defendants,  after  the  payment  of  all  legitimate 
and  proper  expenses  incurred  by  the  defendants  in  working  said 
mining  property,  up  to  the  time  of  said  assignment.  Several 
questions  have  been  raised  in  this  case  which  we  have  not  passed 
upon,  and  which  we  deem  it  unnecessary  to  pass  upon,  for  the 
reason  that  the  conclusions  reached,  and  the  views  herein  ex- 
pressed, sufficiently  cover  the  case  to  enable  the  district  court 
to  settle  the  whole  controversy  between  the  parties  in  accord- 
ance with  law  and  justice.  The  order  denying  the  plaintiff  a 
new  trial  is  reversed,  and  the  cause  remanded  to  the  district 
court,  with  instructions  to  vacate  and  set  aside  the  judgment 
in  favor  of  the  defendants,  and  to  grant  the  plaintiff  a 
new  trial,  and  for  further  proceedings  consistent  with  the  views 
herein  eixpressed.  Costs  of  this  appeal  awarded  to  the  ap- 
pellant. 

Sullivan^  C.  J.^  and  Huston,  J.,  concur. 


tFe^ruary  3,   1898.) 
FIRST  NAT.  BANK  OP  HAILEY  v.   SONNELITNER. 

[61  Pac.  993.] 

Attachickiit  Iavt. — ^The  provisions  of  the  statute  in  regard  to  the  levy 
of  a  writ  of  attachment  must  be  substantially  complied  with  in 
order  to  create  a  lien  under  the  attachment. 

HonoE  OF  Levy — Sufficiency  of  Description. — The  notice  of  the  levy 
of  attachment  required  by  the  statute  to  be  filed  in  the  county  re- 
corder's office,  must  describe  the  property  suflSciently  to  identify 
the  property  so  that  a  purchaser  can  tell  from  the  notice  itself 
what  properiy  he  is  buying. 
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Same — Parol  Evidence. — Parol  evidence  is  not  admissible  to  care 
a  description  in  a  notice  of  levy  and  attachment  wfien  Che  descrip- 
tion is  vague  and  uncertain. 

(Syllabus  by  lEe  court.) 

APPEAL  from  District  Court,  Blaine  County. 

N".  M.  Ruick,  for  Appellant. 

The  description  in  the  writ  of  attachment  in  the  case  of 
Bank  v.  Uendel  was  so  defective  as  to  be  void.  {Menley  v. 
Zeigier,  23  Tex.  88;  Porter  v.  Byrne,  10  Ind.  147,  71  Am.  Dec 
305;  Hathaway  v.  Laribee,  27  Me.  449;  Henry  v.  Mitchell,  32 
Mo.  512 ;  Taylor  v.  Cozart,  4  Humph,  433,  40  Am.  Dec.  655, 
and  cases  cited  in  note  on  page  656.)  It  fails  to  locate  the 
land  in  any  city,  town,  county  or  state.  The  statute  (Idaho  Rev. 
Stats.,  sec.  4307)  requires  certain  formalities  to  be  complied 
with  in  order  that  a  valid  attachment  of  real  estate  may  be  had. 
Each  of  the  requirements  must  be  complied  with,  otherwise  the 
attachment  will  be  invalid.  (Cal.  Code  Civ.  Proc,  sec.  642 ; 
Main  v.  Tappener,  43  Cal.  206,  209,  55  Cal.  172;  Watt  v. 
Wright,  66  Cal.  202,  208,  5  Pac.  91;  Wheaton  v.  NevUle,  19 
Cal.  41,  44.)  Plaintiff  in  ejectment  muet  recover  upon  the 
strength  of  his  own  title.  (Oage  v.  Downey,  94  Cal.  241,  29 
Pac.  635;  Heay  v.  Butler,  95  Cal.  206,  30  Pac.  208;  Woodworth 
V,  Fuelton,  1  Cal.  295 ;  Coryell  v,  Cain,  16  Cal.  567,  and  citee 
22  Cal.  515;  1  Ariz.  154;  5  Utah,  214,  14  Pac.  338,  distin- 
guished, 23  Cal.  536.) 

B.  P.  BuUer,  for  Respondent 

In  ejectment  against  the  defendant  in  execution,  or  one 
claiming  under  him,  the  plaintiff  need  only  show  his  judgment, 
execution  and  sheriff's  deed.  (Rohrer  on  Judicial  Sales,  sec. 
1072.)  Where  both  parties  claim  under  a  common  source  of 
title,  no  title  need  be  shown  back  of  the  common  grantor,  the 
only  question  being  which  of  the  two  has  derived  the  best  title 
from  the  common  source.  {Whitman  v.  Steiger,  46  Cal.  256; 
Frink  v.  Roe,  70  Cal.  296,  11  Pac.  820.)  The  sheriff's  return 
is  not  the  only  evidence  of  what  he  did  with  a  writ.  The  facts 
may  be  shown  by  other  evidence  and  especially  by  the  evidence 
of  the  sheriff  himself.     {Bitter  v.  Scannell,  11  Cal.  239,  70  Am. 
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Dec,  776.)  We  think  the  description  is  amply  sufficient  and  is 
quite  definite,  so  far  as  these  lots  are  concerned.  (Whittaker 
V.  Sumner,  9  Pick.  308 ;  Bacon  v.  Leonard,  4  Pick.  277 ;  Moore 
V.  Kidder,  55  N.  H.  488.)  A  defective  description  in  the  levy 
ia  cured  by  a  correct  description  in  the  sheriffs  deed.  (Rohrer 
OB  Judicial  Sales,  sec.  702,  and  cases  cited.) 

QUARLES,  J. — The  respondent,  as  plaintiff,  commenced  this 
action  in  ejectment  to  recover  lots  9  and  10,  in  block  42,  in  the 
town  of  Ilailcy,  Blaine  (formerly  Alturas)  county,  Idaho.  The 
material  averments  of  the  complaint  are  denied  by  the  answer. 
The  cause  was  tried  by  the  court  without  a  jury,  and  findings  of 
fact,  conclusions  of  law,  and  judgment  were  made  and  entered 
in  favor  of  the  plaintiff.  The  defendant  moved  for  a  new  trial 
on  two  grounds:  (1)  Insufficiency  of  the  evidence  to  justify 
the  decision;  and  (2)  errors  of  law  occurring  at  the  trial,  and 
excepted  to  by  the  defendant.  The  district  court  denied  the 
motion  for  a  new  trial,  from  which  order  denying  a  new  trial, 
and  from  the  judgment  in  favor  of  the  plaintiff,  the  defendant 
appeals. 

It  appears  from  the  record  that  the  defendant  claims  title 
from  and  through  one  John  Hendel  by  virtue  of  a  conveyance 
of  date  October  25,  1893;  that  on  the  fourteenth  day  of  July, 
1893,  in  an  action  then  pending  in  the  district  court  of  the 
fourth  judicial  district  in  and  for  Alturas  county,  commenced 
by  the  plaintiff  in  this  action  as  plaintiff,  against  said  Hendel 
as  defendant,  to  recover  a  debt  of  $560  from  said  Hendel,  an 
attachment  was  issued  against  said  Hendel  in  favor  of  the 
plaintiff,  and  an  attempt  made  to  levy  the  same  upon  the  lots 
in  qnestion;  that  afterward  judgment  was  rendered  in  said  ac- 
tion in  favor  of  the  plaintiff  and  against  the  said  Hendel;  that 
on  the  said  judgment  an  execution  was  issued  in  favor  of  the 
plaintiff,  and  against  the  property  of  said  Hendel,  on  the 
twenty-sixth  day  of  February,  1895,  under  which  the  lots  in 
question  were  sold  on  the  twenty-sixth  day  of  March,  1895,  and 
purchased  by  the  plaintiff,  who  received  a  certificate  of  pur- 
chase from  the  sheriff,  and  afterward,  to  wit,  March  28,  1896, 
said  sheriff  made  a  sheriff's  deed,  in  the  usual  form,  to  plaintiff, 
purporting  to  convey  to  the  plaintiff  the  title  of  said  Hendel 
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in  and  to  said  lots.  Both  parties  claiming  title  to  the  said  prem- 
ises from  the  same  cofQmon  source,  the  said  John  Hendel,  it 
was  only  necessary  for  the  plaintiff  in  this  action^  in  order  ta 
recover,  to  show  a  valid  title  from  said  Hendel  prior  to  that  of 
the  defendant. 

Has  the  plaintiff  done  this?  To  prove  title  in  it,  the  plain- 
tiff, a  corporation,  introduced,  with  other  documentary  evidence^ 
the  said  writ  of  attachment,  which  appears  on  its  face  to  be 
regular,  and  a  copy  of  the  said  writ,  and  a  notice  of  levy,  filed 
in  the  oflfice  of  the  county  recorder  in  and  for  said  Alturaa 
county,  on  the  seventeenth  day  of  July,  1893,  in  words  and 
figures  as  follows,  to  wit: 

''NOTICE. 

*'To  the  recorder  of  Alturas  county,  to  John  Hendel,  defend- 
ant, and  to  whom  it  may  concern: 
''Notice  is  hereby  given  that  by  virtue  of  a  certain  writ  of 
execution  issued  out  of  the  probate  court  of  said  county,  where- 
in the  First  National  Bank  of  Hailey,  plaintiff,  and  John  Hen- 
del, defendant,  of  which  the  annexed  is  a  copy,  I  have  this  day 
seized,  levied  upon  and  attached  all  the  right,  title  and  interest 
of  the  said  defendant  in  and  to  the  following  premises,  to  wit: 
Lots  9  and  10  in  t)lock  42,  lots  3  and  4,  block  31  part  section 
9,  township  2  north  of  18  east,  about  6  acres;  commencing  at 
a  stake  260  feet  from  the  north  comer  of  River  and  Bullion 
streets  in  the  town  of  Hailey,  being  the  southwest  corner  of  the 
property  of  Dominick  Nitschke,  and  running  thence  in  a  west- 
erly direction  along  the  line  of  the  Bullion  road  230  feet,  thence 
rectangular  in  a  northerly  direction  300  feet,  thence  in  an  east- 
erly direction  350  feet,  thence  in  southerly  direction  122  feet, 
thence  120  feet  in  a  westerly  direction,  thence  178  feet  in  a 
northerly  direction  to  the  place  of  beginning.  Done  in  Alturaa 
county  this  fourteenth  day  of  July,  1893. 

"A.  J.  JACKSON, 
"Sheriff. 
"By  0.  D.  SANDERS, 

'^Deputy  Sheriff. 
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'^Recorded  at  the  request  of  C.  D.  Sanders,  at  4 :10  o'clock 
P.  M.,  July  17th,  1893.  I.  W.  GARRETT, 

''County  Recorder, 
''By  S.  C.  JOHN, 
"Deputy.'* 

It  will  he  seen  that  the  notice  does  not  speak  of  the  attach- 
ment, but  of  an  execution  from  the  probate  court,  "of  which  the 
annexed  is  a  copy.''  The  said  notice  and  copy  appear  to  have 
been  proven  by  introducing  and  reading  in  evidence  "page  319 
of  book  1  of  Attachment  Records,"  as  plaintiffs  exhibit  "P/* 
to  the  introduction  of  which  the  defendant  objected,  on  "the 
ground  that  the  same  was  incompetent,  irrelevant  and  imma- 
terial, and  not  describing  the  property  in  controversy  at  all,'* 
which  objection  was  overruled,  to  which  the  defendant  duly  ex- 
cepted« 

Under  the  provisions  of  our  code,  a  levy  of  an  attachment  is 
made  upon  real  estate,  the  title  of  which  is  in  the  defendant 
to  the  writ,  by  filing  with  the  recorder  of  the  county  a  copy 
of  the  writ,  together  with  a  description  of  the  property  attached,, 
and  a  notice  that  it  is  attached,  and  by  leaving  a  similar  copy 
of  the  writ,  description  and  notice  with  the  occupant  of  the  prop- 
erty, if  there  is  one;  if  not,  then  by  posting  the  same  in  a  con- 
spicuous place  on  the  property  attached.  If  the  acts  required 
are  not  performed  by  the  oflBcer,  there  is  no  levy  of  the  writ. 
The  description  of  the  property  which  must  be  filed  with  the 
copy  of  the  writ  and  notice  of  levy,  while  it  need  not  be  tech- 
nically correct  in  every  particular,  a  substantial  compliance 
with  the  55tatute  being  suflicient,  yet  such  description  must  be 
sufficient  to  give  notice  to  a  reasonably  prudent  man  as  to  the 
identity  of  the  property  attached.  Was  the  description  given 
flufficient?  It  will  be  noticed  that  there  are  five  separate  par- 
cels of  land  described  in  the  notice,  viz. :  Lots  9  and  10,  in  block 
42;  lots  3  and  4,  in  block  31;  and  part  of  section  9,  township 
2  north,  of  18  east,  aBout  6  acres,  "commencing  at  a  stake  two 
hundred  and  sixty  feet  from  the  north  comer  of  River  and 
Bullion  streets,  in  the  town  of  Hailey,"  etc.  The  notice  doea 
not  say  what  state  or  what  county  the  property  is  in.    It  doea 
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not  say  what  town  lots  9  and  10  of  block  42  are  in.     It  does  not 
say  what  town  lots  3  and  4  of  block  31  are  in.     In  fact,  a  rea- 
sonable inference  from  the  description  would  be  that  the  lots 
9  and  10  of  block  42,  and  lots  3  and  4  of  block  31,  situated 
somewhere  near  Hailey,  compose  part  of  section  9,  township  2 
north,  of  range  18  east,  and  that  said  lots  embrace  about  six 
acres,  say  about  one  and  one-half  acres  each.    Thus  it  could 
be  inferred  that  a  block  composed  of  ten  blocks  or  more  would 
embrace   fifteen   acres  or   more.    Inasmuch  as   towns  are  not 
platted  and  subdivided  into  lots  and  blocks  of  the  size  and  di- 
mensions suggested,  we  could  not  infer  or  presume  that  the  lots 
in  question  are  in  any  certain  town.    But  it  is  agreed  by  both 
parties  that  the  six  acres  described  does  not  embrace  either  one 
of  said  lots,  but  that  it  is  separate  and  distinct  from  the  said 
lots,  and  that  said  six-acre  tract  is  outside  of  the  limits  of  the 
town  of  Hailey.     With  this  fact  admitted  by  both  sides,  there 
fa  but  one  thing  certain  about  the  description,  and  that  is  that 
the  starting  point  in  the  boundary  of  the  six-acre  tract,  as  given, 
if  two  hundred  and  sixty  feet,  in  some  unknown  direction,  from 
a  given  point  in  the  town  of  Hailey.    But  the  respondent  con- 
tends that  the  clause,  "in  the  town  of  Hailey,'^  refers  to  the  said 
lots  9  and  10,  block  42,  and  shows  that  they  are  in  the  town  of 
Hailey.    This  contention  is  not  correct,  for  the  reason  that  the 
clause,  "in  the  town  of  Hailey,*^  is  used  with  direct  reference  to 
the  starting  point  in  the  metes  and  bounds  of  the  six-acre  tract, 
and  refers  to  that  tract  only.    Now,  suppose  the  description  had 
stopped  with  the  four  lots,  and  the  six-acre  tract  was  left  en- 
tirely out  of  it;  could  it  then  be  told  that  said  lots  are  in  the 
town  of  Hailey  from  the  description  itself?    Certainly  not,  as 
the  notice  would  then  read:  "Notice  is  hereby  given  that,  by 
virtue  of  a  certain  writ  of  execution  issued  out  of  the  probate 
court  of  said  county,  wherein  the  First  National  Bank  of  Hailey, 
plaintiff,  and  John  Hendel,  defendant,  of  which  the  annexed 
is  a  copy,  I  have  this  day  seized,  levied  upon  and  attached  all  the 
right,  title  and  interest  of  the  said  defendant  in  and  to  the  fol- 
lowing described  premises,  to  wit:  Lots  9  and  10  in  block  42, 
lots  3  and  4,  block  31.     Done  in  Alturas  county  this  fourteenth 
day  of  July,  1893/'    But  the  respondent  says  the  court  must 
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take  judicial  notice  of  the  fact  that  Hailey  is  in  what  was 
formerly  Alturas  county.  If  that  be  true,  we  must  also  take 
notice  of  the  fact  that  Ketchum  is  in  the  same  county.  Sup- 
pose the  notice  had  described  lots  3  and  4,  in  block  31,  as  being 
in  Ketchum,  and  had  failed  to  say  whether  lots  9  and  10,  block 
42,  are  in  Ketchum  or  Hailey,  or  some  other  town,  and  then 
proceeded  to  describe  the  six-acre  tract  as  it  does;  could  it  be 
contended  that  notice  was  given  that  said  last-named  lots  are 
in  Hailey  ?    We  think  not. 

The  notice  of  the  levy  of  the  attachment  required  by  the  stat- 
ute mxLsi  contain  a  description  of  the  property  attached,  not  ab- 
solutely certain,  but  sufficiently  certain  to  inform  a  man  of  ordi- 
nary prudence  as  to  the  identity  of  the  property  that  is  at- 
tached. The  notice  in  this  case  did  not  do  that.  It  cannot  be 
told  from  the  notice  whether  lots  9  and  10  are  in  the  town  of 
Hailey,  or  in  the  town  of  Ketehum,  or  in  the  town  of  Bellevue; 
or  in  some  other  townu  The  levy  of  the  attachment  was  void, 
for  the  reason  that  the  description  is  so  vague  and  uncertain 
that  it  does  not  identify  the  property  in  controversy.  A 
stranger  could  not  take  the  description  in  the  notice,  and  from 
such  description  alone  find  the  property.  A  deed  to  said  lots, 
containing  the  description  in  said  notice,  would  be  void  for  un- 
certainty. 

The  notice  of  levy  must  describe  the  J  and  with  as  much  cer- 
tainty as  the  sheriffs  deed.  The  description  must  be  such  that 
a  purchaser  can  tell  from  it  the  identical  land  which  he  buys. 
Parol  evidence  is  not  admissible  to  help  out  a  defective  descrip- 
tion in  the  notice  of  levy  required  by  the  statute.  We  think  the 
views  herein  announced  are  abundantly  supported  by  authority. 
(See  PoHer  v.  Byrne,  10  Ind.  147,  71  Am.  Dec.  305;  Meviey 
V.  Zeigler,  23  Tex.  88;  Henry  v.  Mitchell,  32  Mo.  512;  Hathor 
VHiy  V.  Larrabee,  27  Me.  449 ;  Taylor  v.  Cozart,  4  Humph.  433, 
40  Am.  Dec.  655,  and  notes;  Wheaton  v.  Neville,  19  Cal.  41; 
Main  v.  Tappener,  43  Cal.  206;  Watt  v.  Wright,  66  Cal.  202,  5 
Pac.  91.) 

Even  if  the  description  in  the  notice  of  levy  was  sufficient, 
yet  it  is  doubtful  if  we  have  authority  to  hold  that  the  plaintiff 
acquired  a  lien  by  reason  of  the  attempted  levy  of  said  attach- 


Digitized  by  VjOOQIC 


28  DuNNiWAY  V.  Lawson.  [6  Idaho^ 

Opinion  of  the  Court— HuBton,  J. 

ment.  Notice  of  levy  of  an  execution  from  the  probate  court 
is  not  notice  of  levy  of  an  attachment  from  the  district  court. 
It  appearing  beyond  question  from  the  record  that  the  plaintiff 
acquired  no  lien  by  attachment  upon  the  lots  in  dispute;  that 
the  judgment  upon  which  its  said  execution  issued  was  rendered 
after  said  Hendel  had  conveyed  the  same  by  the  deed  under 
which  the  defendant  claims ;  that  the  plaintiff  acquired  no  title 
in  said  lots  by  reason  of  said  execution  sale  and  sheriff's  deed; 
that  the  plaintiff  cannot  recover  in  this  action;  and  for  thesa 
reasons  the  order  denying  the  defendant  a  new  trial  is  reversed, 
the  judgment  in  favor  of  the  plaintiff  is  reversed,  and  the  cause 
remanded  to  the  district  court,  with  instructions  to  enter  judg- 
ment dismissing  the  action,  with  costs  to  the  defendant;  costs 
of  this  appeal  awarded  to  the  appellant. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 


(February  3,  1898.) 

DUNNIWAY  v,  LAWSON. 
[51  Pac.  1032.] 
[Appbopbiation  of  Wateb — FiBST  IN  Time,  Fibbt  in  Right. — In  ease 
of  conflict  between  the  appropriators  of  water  in  a  given  stream, 
that  appropriation  that  is  first  in  time,  is  first  in  right.  The 
decision  in  Hillman  v.  Hardwich,  3  Idaho,  255,  28  Pac  438,  cited 
and  approved. 

(Syllabus  by  the  court.) 

APPEAL  from  Third  Judicial  District,  Idaho   Territory, 
Custer  County. 

Hawley  &  Eeeves,  for  Appellant. 

No  brief  filed. 

Texas  Angel,  for  Eespondent. 

No  brief  filed, 

HUSTON,  J. — This   case   has  been   pending  in  this   court 
since  1892,  but  owing  to  the  fact  that  two  members  of  thia 
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court  were  disqualified  to  consider  or  decide  the  case,  having 
been  of  counsel  in  the  court  below,  it  has  remained  undisposed 
of.  The  objection  no  longer  existing,  and  the  parties  desiring 
a  disposition  of  the  case,  it  is  submitted  for  decision.  There 
is  no  bill  of  exceptions,  no  assignment  of  errors,  and  no  briefa 
filed  in  the  case,  the  statement  containing  upward  of  four  hun- 
dred folios,  a  large  portion  of  which  is  taken  up  with  pleadings 
in  the  case.  The  court  finds,  as  matter  of  fact,  that  the  plain- 
tiffs are  entitled,  as  prior  locators,  to  all  the  waters  of  Alder 
creek,  the  right  to  the  waters  of  said  creek  being  the  sole  ques- 
tion in  litigation;  that  plaintiffs  are  the  owners  of  twelve 
hundred  and  eighty  acres  of  land,  for  the  irrigation  of 
which  the  waters  of  said  Alder  creek  are  necessary  and  used  for 
that  purpose.  The  court  then  proceeds,  admittedly,  without  au- 
thority of  law  or  precedent,  and  apportions  to  the  defendants 
absolutely  a  certain  amount  of  said  water,  and  makes  such  ap- 
portionment to  defendants  coequal  with  the  rights  of  plaintiffs, 
already  found  to  be  prior  to  those  of  defendants.  The  only 
question  involved  in  this  case  was  decided  by  this  court  in  the 
taae  of  HUlman  v.  HardwicJc,  3  Idaho,  255,  28  Pac.  438.  The 
district  court,  having  found  that  plaintiffs  were  entitled,  by  virtue 
of  a  prior  location,  to  the  waters  of  Alder  creek,  and  that 
they  had  been  and  were  using  the  same  in  the  irrigation  of  their 
land,  should  have  stopped  there,  as  that  was  the  only  question 
involved.  The  utmost  extent  to  which  the  court  had  authority 
to  go  was  to  declare  that  such  waters  of  Alder  creek  as  were  not 
necessarily  required  by  plaintiffs  in  the  proper  and  necessary 
irrigation  of  their  land  might  be  used  by  defendants,  but  that 
all  rights  of  defendants  to  such  water  were  and  must  remain 
inferior  and  subservient  to  the  rights  of  plaintiffs.  The  case  is 
remanded  to  the  district  court,  with  instructions  to  modify  and 
reform  the  judgment  and  decree  herein  in  conformity  to  this 
opinion ,  each  party  to  pay  one-half  of  the  cost  of  the  appeal. 

Quarles,  J.,  concurs. 

Sullivan,  C.  J.,  having  been  of  counsel  in  the  lower  court, 
took  no  part  in  the  hearing  or  decision. 
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(February  4,  1898.) 

BAFT  BIVEB  LAND  AND  CATTLE  CO.  v.  LANGFOBD. 
[51  Pac.  1027.] 
Costs — ^What  Pbevailino  Party  is  Entitled  to. — ^Where  an  order 
to  show  cause  why  an  injunction  should  not  issue  is  apparently 
heard  by  consent  or  agreement  of  parties,  without  any  attempt  ta 
comply  with  the  provisione  of  the  statute  in  relation  thereto, 
the  preyailing  parly  is  entitled  to  recover  disbursements  actually 
and  necessarily  made  in  preparing  for  such  hearing,  including  the 
cost  of  procuring  witnesses;  and  where,  upon  an  appeal  from  an 
order  made  upon  such  hearing,  an  appeal  is  taken,  the  prevailing 
party  being  the  appellant  he  is  entitled  to  tax  in  his  costs  thm 
amount  paid  by  him  to  procure  a  copy  of  the  evidence  from  the 
court  stenographer,  i.  e.,  reporter, 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Cassia  County. 
Moyle,  Zane  &  Costigan,  for  Appellant. 

The  court  erred  in  holding  that  as  a  matter  of  law  the  ap- 
pellant, F.  M.  Langford,  was  not  entitled  to  tax  against  the 
respondents  the  seventy-five  dollars  fees  actually  expended  by 
him  for  the  typewritten  copy  of  the  court  reporter's  steno- 
graphic report  of  the  testimony  at  the  hearing.  The  court  erred 
in  holding  as  a  matter  of  law  that  witnesses  are  not  entitled 
to  mileage  beyond  the  county  line  of  the  county  where  the  cause 
is  tried.  On  the  right  of  appellant  to  tax  up  against  the  plain- 
tiffs the  cost  of  the  stenographer's  typewritten  transcript  of  the 
record,  section  5  of  the  act  approved  March  8,  1895,  and  foun* 
in  the  Laws  of  Idaho  of  1895,  pages  69,  70.  The 
right  of  the  appellant  to  some  mileage  for  his  witnesses  is  not 
disputed  here.  The  appeal  is  from  so  much  only  of  the  order 
reducing  the  mileage  as  confines  his  right  to  mileage  within  the 
county  where  the  case  was  tried.  The  only  provisions  of  the 
Idaho  statutes  that  can  possibly  have  any  bearing  on  the  ques- 
tion of  mileage  are  the  following  sections  of  the  Revised  Stat- 
utes of  Idaho,  1887,  to  wit,  sections  6139,  6039 ;  and  the  sec- 
tions of  an  act  relative  to  depositions  approved  March  6,  1893. 
(Laws  1893,  pp.  133,  134.)     Section  6039  of  the  Idaho  Stat- 
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ntes  of  1887,  providing  that  a  witness  is  not  obliged  to  attend 
court  out  of  the  county  in  which  he  resides,  unless  the  distance 
be  less  than  thirty  miles  from  his  place  of  residence  to  the  place 
of  trial,  does  not  prohibit  the  granting  of  full  mileage  to  a  wit- 
ness attending  from  a  greater  distance  and  such  a  witness  is 
entitled  to  full  mileage.  {Briggs  v.  Rumely  Co.,  96  Iowa,  202, 
64  X.  W.  784;  Alexander  v,  Harrison,  2  Ind.  App.  47,  28  N.  E. 
119;  Wilson  v.  St.  Louit  etc.  R.  B.  Co.,  63  Mo.  App.  342.) 
Moreover,  the  fact  that  the  deposition  of  a  witness  can  be  taken 
and  used  does  not  mean  that  he  cannot  come  himself  and  charge 
his  witness  fees  for  doing  so,  for  he  can.  {Alabama  Midland 
By.  Co.  V.  Bushing,  102  Ala.  542,  15  South.  853.) 

Hawley  &  Puckett,  for  Eespondents. 

We  call  the  courts  attention  to  section  5,  1st  Session  Laws, 
page  234,  and  the  fact  that  the  portion  of  the  section  referred 
to  by  counsel  for  appellant  has  been  a  part  of  the  statute  since 
1891.  Section  4912  of  the  Revised  Statutes  gives  the  prevail- 
ing party  in  certain  cases  the  right  to  recover  costs,  and  upon 
that  section  all  cost-bills  must  be  based.  {Oriffiths  v.  Montan- 
don,  4  Idaho,  75,  35  Pac.  704;  McDonald  v.  Burke,  3  Idaho^ 
266,  35  Am.  St.  Rep.  276,  28  Pac.  440.)  Section  274  of  the 
California  Code  of  Civil  Procedure  is  in  effect  the  same  as  our 
first  session  laws  in  reference  to  charging  reporter's  fees.  (See 
Barkly  v.  Copeland,  86  Cal.  493,  25  Pac.  3.)  The  question  of 
costs  is  discretionary  with  the  judge,  and  where  any  item  ap- 
pears to  be  improper  as  in  this  case,  it  should  be  stricken  out 
on  motion  as  was  done  in  the  case  at  bar.  {Miller  v.  Highland 
Ditch  Co.,  91  Cal.  103,  27  Pac.  536.)  There  was  no  need  to 
have  witnesses  present  as  their  affidavits  might  have  been  used 
upon  the  hearing,  and  that  when  the  parties  chose  to  bring  their 
witnesses  in  person  and  take  their  evidence  before  the  court, 
they  did  so  of  their  own  volition,  and  there  is  no  authority  of 
law  by  which  their  mileage  and  per  diem  can  be  charged  against 
the  losing  party.  {Butcher  v.  Vaca  V.  B.  B.,  56  Cal.  599; 
Mylius  V.  iSi.  Louis  etc.  By,  Co,,  31  Kan.  232,  1  Pac.  619 ;  Clarh 
V.  Dewey,  5  Johns.  (N.  Y.)  250;  ^Mckham  v.  Secley,  18  Wend. 
649;  United  States  Equitable  Life  A.  Co,  v.  Hughes,  125  N.  Y. 
106,  26  N.  E.  1.) 
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HUSTON,  J.— The  plaintiffs  brought  suit  in  the  district 
court  for  Cassia  county  to  restrain  defendant  from  using  the 
waters  of  Raft  river  from  the  first  day  of  October  to  the  first 
day  of  April.  Upon  the  filing  of  plaintiffs*  complaint,  an  order 
to  show  cause  at  the  town  of  Hailey,  in  Blaine  county,  Idaho, 
on  the  fifth  day  of  December,  1895,  why  an  injunction  should 
not  issue  as  prayed,  was  issued,  and  duly  served  upon  the  de- 
fendant. The  complaint  of  plaintiffs  was  filed  on  November  6, 
1895.  The  order  to  show  cause  was  issued  on  November  13, 
1895.  The  answer  of  defendant,  specifically  denying  the  alle- 
gations of  the  complaint,  was  filed  on  November  26,  1896. 
Upon  the  hearing  upon  the  order  to  show  cause,  an  injunction 
was  issued  as  prayed  in  plaintiffs*  complaint.  Prom  the  order 
of  the  court  directing  the  issuance  of  such  injunction  an  appeal 
was  taken  by  defendant  to  this  court,  which  reversed  said  order, 
and  remanded  said  cause  to  the  district  court  for  Cassia  county 
for  further  proceedings  in  accordance  with  the  decision  of  this 
court  therein.  It  seems,  on  the  coming  down  of  the  remittitur 
from  the  supreme  court  to  the  district  court,  the  defendant  filed 
in  said  district  court  his  memorandum  of  costs  upon  the  appeal, 
as  well  as  upon  the  hearing  upon  the  said  order  to  show  cause. 
No  other  proceedings  appear  to  have  been  taken  in  the  district 
court  upon  the  original  case.  On  February  10,  1897,  plain- 
tiffs filed  a  motion  in  said  district  court  to  retax  costs.  Said 
motion  was  heard  before  the  judge  of  said  district  court,  and  on 
the  14th  of  September,  1897,  said  judge  made  an  order  striking 
out  and  disallowing  from  said  memorandum  of  costs,  so  as  afore- 
said filed  by  defendant,  the  item  of  seventy-five  dollars  included 
therein  for  reporter's  fees.  Subsequently,  and  as  would  seem 
from  the  record,  at  the  September  term  of  said  district  court 
for  Cassia  county,  the  plaintiffs  moved  the  court  to  retax  the 
said  costs  by  striking  from  the  memorandum  of  costs  filed  by 
defendant  the  sum  included  therein  for  mileage  of  witnesses  on 
the  part  of  defendant,  who  appeared  and  testified  upon  the 
hearing  upon  the  order  to  show  cause  as  aforesaid.  Upon  the 
hearing  of  said  motion  the  said  court  did  make  an  order  limit- 
ing the  allowance  for  mileage  to  witnesses  on  the  part  of  defend- 
ant to  thirty-two  miles'  travel  in  each  case.     The  defendant  ap- 


Digitized  by  VjOOQIC 


Feb.  1898.]    Rapt  Bivbb  bto.  Co.  v.  Lanoford.  33 

Opinion  of  the  Conxt— Huston^  J. 

peals  from  the  action  and  orders  of  the  district  court  in  so  re- 
dacing  the  amount  of  defendant's  memorandum  of  costs. 

The  fii-st  error  charged  by  appellant  is  in  the  action  of  the 
district  judge  in  striking  from  the  appellant's  memorandimi  of 
costsy  and  disallowing,  the  charge  of  seventy-five  dollars  paid 
by  appellant  to  the  court  stenographer  for  a  copy  of  the  evi- 
dence taken  upon  the  hearing  on  the  order  to  show  cause.     Sec- 
tion 5  of  the  act  of  March  8,  1895,  in  relation  to  court  stenog- 
raphers of  district  courts,  provides :  "It  shall  be  the  duty  of  each 
teporier  to  furnish  on  the  application  of  ...  .  any  party  to  a 
Ut  in  which  a  stenographic  record  has  been  made,  a  typewrit- 
i   copy  of   the   record,  or   any   part   thereof,  for  which  he 
dl  be  entitled  to  receive  in  addition  to  his  salary  a  fee  of 
niteen  cents  per  hundred  words,  to  be  paid  by  the  party  re- 
questing the  same  and  to  be  taxed  as  costs  in  the  case  against 
the  party  finally  defeated  in  the  action.''    Bespondcnts  contend 
that  as  this  was  not  a  trial  before  the  court,  but  a  proceeding 
before  the  judge  at  chambers  upon  a  motion  to  show  cause,  the 
provisions  of  said  section  5  do  not  apply,  and  this  appears  to 
have  been  the  view  of  the  district  judge.     We  cannot  agree  with 
this  conclusion.    The  statute  says  nothing  about  a  trial;  the 
only  designation  is,  "a  suit  in  which  a  stenographic  record  has 
been  made."    The  suit  instituted  by  plaintiffs  was  for  the  sole 
purpose  of  procuring  an  injunction  to  restrain  appellant  from 
using  the  waters  of  Saft  river  during  a  certain  period,  to  wit, 
between  the  first  day  of  October  and  the  first  day  of  April.    By 
order  of  the  court  this  question  was  heard  and  determined  be- 
fore the  district  judge  of  Hailey,  in  Blaine  county.    No  other 
trial  or  hearing  was  ever  had  in  the  case.    The  whole  matter 
was  then  and  there  heard  and  determined,  so  far  as  the  district 
court  was  concerned.    The  stenographer  is  an  officer  of  the  dis- 
trict court,  and  as  such  is  presumed  to  be  in  attendance  upon  the 
court,  or  the  judge  thereof,  whenever  his  attendance  is  required. 
It  will  scarcely  be  contended,  we  apprehend,  that  the  district 
judge  would  dispense  with  the  services  of  the  stenographer  upon 
a  hearing  of  the  character,  importance  and  extent  of  the  one 
in  this  case.     The  making  of  a  "stenographic  record^'  in  this  case 
was  indispensable  to  a  proper  consideration  of  the  case  by  the 
Idaho,  VoL  6—3 
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judge^  and,  euch  '^stenographic  record''  haYing  been  made^  tbe 
appellant  was  entitled  to  a  copy  thereof  on  pajrment  to  the  re- 
porter of  the  fees  thereof  prescribed  by  law.  Such  copy  being 
necessary  to  the  appellant  in  the  preparation  of  his  appeal  or  bill 
of  exceptions,  and  having  paid  the  same,  and  having  finally  pre- 
vailed in  the  action,  he  is  entitled  to  tax  the  same  as  costs  against 
the  plaintifiF.  The  statute  is  plain  and  unambiguous,  and,  the 
appellant  having  brought  himself  clearly  within  its  provisions, 
he  is  entitled  to  the  benefits  thereof. 

From  an  examination  of  the  section  of  the  statute  last  quoted, 
it  will,  we  think,  be  apparent  that  the  incurring  of  costs  in  a 
proceeding  like  that  under  consideration  is  largely  within  the 
discretion  of  the  parties  litigant,  and  it  would  therefore  be  im* 
practicable  to  enunciate  an  arbitrary  rule  to  govern  the  allow- 
ance of  costs  in  all  cases  arising  under  that  statute.  The  case 
is  one  in  equity.  The  complaint  sought  an  injunction,  and  that 
only.  The  court  ordered  the  hearing  upon  the  order  to  show 
cause  to  be  heard  at  Hailey,  Blaine  county,  some  two  himdred 
miles  distant  from  the  place  where  the  action  was  pending,  to 
wit,  Albion,  Cassia  county.  Before  the  time  set  for  the  hearing 
upon  the  order  to  show  cause,  to  wit,  on  November  26,  1896, 
the  defendant  filed  his  duly  verified  answer,  specifically  denying 
all  of  the  material  allegations  of  the  complaint.  At  the  hearing 
of  the  motion  to  show  cause  the  case  stood  upon  complaint  and 
answer.  No  affidavits  had  been  filed  or  served  by  plaintiffs,  as 
contemplated  by  section  4297  of  the  Revised  Statutes.  It  will, 
we  think,  be  apparent,  from  an  examination  of  this  section  of 
our  statutes,  that  it  is  not  contemplated  therein  that  any  hear- 
ing, either  upon  an  order  to  show  cause  or  an  application  to 
dissolve  an  injunction  as  in  said  section  provided  for,  shall  be 
heard  otherwise  than  upon  the  pleadings  in  the  case  and  aflS- 
davits  filed  in  support  thereof,  except  as  in  said  section  pro- 
vided, where,  upon  notice  by  the  adverse  party,  the  moving 
party  is  required  "to  produce  at  the  hearing,  for  cross-examina- 
tion before  the  court  or  judge,  the  affiants  of  the  affidavits  upon 
which  he  relies  for  the  injunction  or  to  resist  the  application 
for  its  dissolution."  It  is  only  when  the  party  opposing  the 
motion  or  required  to  respond  to  the  order  to  show  cause  has- 
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by  notice  required  the  moving  party  to  produce  the  affiants 
of  his  affidavitSy  at  the  hearing  for  cross-examination,  that 
such  opposing  party  is  authorized  or  required  by  the  statute 
to  produce  witnesses  upon  the  hearing.  Under  the  condi^* 
tions  existing  at  the  time  of  the  hearings  the  case  being 
upon  complaint  and  answer,  and  the  answer  having  fully 
and  positively  denied  all  of  the  allegations  of  the  complaint, 
the  defendant  would,  on  motion,  have  been  entitled  to  a  dismis-' 
sal  of  the  restraining  order,  and  a  refusal  of  the  preliminary 
injunction  prayed  for  in  plaintifiPs  complaint.  The  fact  that 
this  course  was  not  pursued  by  defendant  leads  us  to  believe  that 
the  course  that  was  taken  was  the  result  of  some  agreement  or 
understanding  between  the  parties.  If  this  were  so,  it  would 
be  inequitable  to  permit  the  plaintiffs  to  evade  the  payment  of 
costs  incurred  by  defendant  by  reason  of  or  through  the  acts  of 
plaintiffs.  If  the  defendant  had  not  produced  his  witnesses  at 
the  hearing,  which  under  the  statute  he  was  not  compelled  to 
do,  a  continuance  of  the  hearing  would  have  been  inevitable. 
This  would  have  involved  delay  which  it  is  reasonable  to  pre- 
mune  would  have  been  undesirable  to  plaintiffs.  No  affidavits 
having  been  filed  or  served  by  plaintiffs,  they  consequently  not 
having  been  required  by  the  defendant  to  produce  the  affiants 
of  the  affidavits  for  cross-examination  by  defendant,  plaintiffs 
would  not,  we  think,  in  the  event  of  their  having  prevailed,  been 
entitled,  under  the  statute,  to  tax  the  cost  of  procuring  the  at- 
tendance of  their  witnesses  against  defendant.  Upon  such  hear- 
ing, in  our  opinion,  neither  party  is  entitled  to  recover  witness 
fees,  unless  he  is  required  to  produce  such  witnesses  as  provided 
in  the  statute,  or  the  witnesses  are  produced  under  an  agree- 
ment, by  the  consent  of  both  parties.  In  this  case  the  conduct 
of  both  parties  seems  clearly  to  indicate  an  agreement  or  under- 
standing that  the  hearing  should  be  had,  as  it  was,  without  a 
compliance  by  either  party  with  the  exigencies  of  section  4297 
of  the  Bevised  Statutes.  Assuming,  as  we  think  from  the  rec- 
ord we  are  authorized  to  do,  these  conditions,  we  must  decide 
the  question  of  costs  as  we  think  the  conditions  of  this  case 
equitably  demand.  The  production  of  his  witnesses  by  the  de- 
fendant having,  as  we  are  permitted  to  presume,  been  agreed  to 
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by  plaintiffs^  and  the  convenience  of  the  plaintiffs  haying  been 
served  thereby^  we  deem  it  no  more  than  just  and  equitable  that 
the  cost  of  their  production  should  be  borne  by  the  plaintiffs, 
they  having  failed  to  establish  their  case.  The  objection  that 
the  mileage  of  witnesses  in  this  case  should  be  limited  to  the 
distance  they  could  have  been  compelled  to  come  upon  process 
is  not,  we  think,  well  taken.  As  before  stated,  the  hearing 
seems  to  have  been  had  by  consent  or  agreement  of  the  parties, 
find  in  such  cases  the  provisions  of  the  statute  in  that  regard  do 
not  apply.  {Briggs  v.  Rumely,  96  Iowa,  2902,  64  N.  W.  784; 
Alexander  v.  Haarison,  2  Ind.  App.  47,  28  N.  E.  117.)  It  is 
evident  the  taking  of  depositions  to  be  used  on  the  hearing  upon 
the  order  to  show  cause  was  impracticable.  The  judgment  and 
the  order  of  the  district  court  is  reversed,  and  the  cause  re- 
manded to  the  district  court,  with  instructions  to  allow  the  re- 
porter's fees  and  cost  of  witnesses^  as  in  the  memorandum  of  de- 
fendant. 


Sidlivan,  C.  J.,  and  Quarles,  J.,  concur. 


(February  7,  1898.) 

McMillan  v.  wooley. 

[61  Pac.  1029.] 

Bnx  OF  BsvuEW. — ^A  bill  of  review  will  not  lie  to  obtain  a  new  trial, 
where  the  party  eeddng  such  relief  h«ui  been  guilty  of  any  lachea 
or  blunders  by  which  he  lost  his  rights  in  the  original  action. 

Sahb — ^Wha.t  Must  be  Aixboed. — In  an  equitable  action  conuneneed 
for  the  purpose  of  procuring  a  new  trial  of  a  former  action,  the 
complaint,  designated  in  equity  practice  "bill  of  review"  must  af- 
firmatively show  that  by  reason  of  fraud,  mistake  or  surprise, 
against  which  the  complainant  could  not,  by  the  use  of  reasonable 
diligence,  have  protected  himself  against  in  the  original  action,  by 
motion  for  new  trial,  by  application  to  vacate  or  modify  the  judg- 
ment on  the  ground  of  mistake,  inadvertence,  surprise  or  excusable 
neglect,  made  within  six  months  after  the  adjournment  of  the  term 
at  which  the  judgment  waa  rendered,  or  by  appeal^  thus  showing 
a  necessity  of  resorting  to  equity. 
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Argument  for  Appellant. 

Same— Tuck  Within  Which  rr  Must  be  Filed. — A  bill  of  review 
miut  be  filed  within  the  time  within  whieh  an  appeal  could  be 
taken  from  the  judgment  sought  to  be  reviewed. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bear  Lake  County. 
T.  L.  Glenn,  for  Appellant. 

Section  4229  of  the  Revised  Statutes  in  effect  prolongs  the 
term  for  a  period  of  six  months  after  its  actual  adjournment 
for  the  purposes  of  the  statutory  remedy,  and  as  a  bill  in  equity 
would  not  lie  during  the  term,  so  it  will  not  lie  until  the  expira- 
tion of  the  six  months  provided  by  the  statute,  and  this  in  obed- 
ience to  the  well-known  rule  that  equity  will  not  take  jurisdic- 
tion where  there  is  a  speedy,  complete  and  adequate  remedy  at 
law,  but  when  that  remedy  has  ceased  to  exist  it  will  take  juris- 
diction where  laches  is  not  imputable  to  the  party  invoking  its 
aid.  (Kitchum  v.  Crippen,  37  Cal.  225 ;  Ede  v.  Hazen,  61  Cal. 
360:  In  re  Hudson,  63  Cal.  454;  Thompson  v.  Laughlin,  91 
Cal.  313,  27  Pac.  752;  Eldred  v.  White,  102  Cal.  600,  36  Pac. 
944;  Freeman  on  Judgments,  sec.  500a.)  The  word  "laches^' 
in  the  law  means  unreasonable  delay,  and  is  tho  equivalent  of  the 
phrase  ^'inexcusable  neglect.^'  In  other  words  it  is  such  delay 
as  the  law  will  not  excuse.  The  law,  however,  does  excuse  de- 
lay when  reason  and  common  sense  justify  the  delay,  and  in 
such  case  delay  never  ripens  into  laches.  {Livestock  Co.  v. 
Thompson  and  Hail,  41  Cal.  63 ;  Hart  v.  Oayenchie,  56  Cal.  429 ; 
Craig  v.  Investment  Co.,  101  Cal.  122,  35  Pac.  658 ;  Douglass  v. 
Todd,  96  Cal.  655, 31  Am.  St.  Bep.  247,  31  Pac.  623 ;  Bast  v.  Hy- 
f^*jn,  (>  Wash.  170,  32  Pac.  997 ;  Sanders  v.  Hall,  37  Kan.  271,  15 
Pac  197;  Witeside  v.  Logan,  7  Mont.  373,  17  Pac.  34.)  In  the 
case  of  Taylor  v.  California  Stage  Co.,  6  Cal.  230,  a  witness  for 
the  plaintiff  was  asked  on  cross-examination  if  he  had  not  made  a 
different  statement  out  of  court,  to  which  he  answered  that  he 
had  not.  On  motion  for  a  new  trial  defendant  alleged  that  it 
was  taken  by  surprise  by  the  testimony  of  this  witness.  The 
court  say  "if  he  had  made  the  statement  to  the  defendant  and 
thus  misled  him,'*  and  defendant  had  relied  on  the  statement, 
it  might  have  been  ground  for  a  new  trial.     In  the  case  at  bar 
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a  statement  was  made  to  the  plaintiflE  on  which  he  relied,  on 
which  he  acted,  and  we  are  now  told  it  was  negligence  so  to  do. 
(Case  V.  Codding,  38  Cal.  194;  Patterson  v,  Elly,  19  Cal.  29; 
Gray  v.  Hawley,  21  Cal.  397;  Rodriguez  v.  Comstock,  24  Cal. 
85.) 

John  T.  Morgan,  for  Respondent. 

A  conrt  of  equity  will  not  grant  a  new  trial  in  an  action  at 
law  where  the  applicant  knew  of  the  condition  of  the  judgment 
against  him  in  the  law  action  in  time  to  have  moved  for  a  new 
trial  in  the  law  cause.  (Mastick  v.  Thorp,  29  Cal.  444.)  If 
a  party  loses  the  right  to  try  a  material  issue  through  his  own 
neglect  or  laches,  equity  will  not  relieve  him.  (Boston  v. 
Haynes,  33  Cal.  31.)  He  has  neglected  two  opportunities  of 
correcting  his  judgment  or  reversing  it  on  appeal  in  this  action 
at  law.  Equity  now,  after  the  lapse  of  two  years,  will  not  in- 
terfere. (Neal  V.  Byers,  45  Cal.  234.)  Where  the  evidence 
might  have  been  produced  on  the  trial  by  the  exercise  of  rea- 
sonable diligence  a  new  trial  will  not  be  granted  at  law,  much  less 
in  equity.  {Moran  v.  Abbey,  63  Cal.  oG;  Hendy  v,  Desmond, 
62  Cal.  260.)  In  order  to  get  a  new  trial  at  law  on  the  ground 
of  newly  discovered  evidence,  the  party  must  produce  the  affi- 
davits of  the  witnesses,  showing  what  they  will  swear  to;  hia 
own  sworn  statement  will  not  do.  (Arnold  v.  Skaggs,  35  CaL 
684.) 

QUARLES,  J. — The  defendants  in  this  case  filed  a  general 
demurrer  to  the  complaint,  which  was  sustained  by  the  district 
court.  From  the  judgment  dismissing  the  action  the  plaintiflE 
appeals.  The  facts  as  they  appear  in  the  complaint  are  as  fol- 
lows :  Hyrum  S.  Wooley  executed  his  promissory  note  to  plain- 
tiff for  the  sum  of  $4,600,  on  the  twenty-seventh  day  of  Febru- 
ary, 1894,  and  on  the  same  day  said  Wooley  and  his  wife  exe- 
cuted a  mortgage  to  the  plaintiff  on  eight  lots  or  parcels  of 
land,  to  secure  the  payment  of  said  note  at  its  maturity,  August 
27,  1894.  The  mortgage  covered  eome  community  property, 
the  homestead,  and  one  parcel  of  separate  property  of  the  wife. 
December  18,  1894,  the  plaintiff  commenced  an  action  in  the 
district  court  of  the  fifth  district,  in  and  for  Bear  Lake  county, 
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the  county  in  which  said  property  is  situated,  for  the  foreclos- 
ure of  the  said  mortgage.  To  this  action  the  defendant,  Hyrum 
S.  Wooley,  made  default,  but  his  wife,  Minerva  M.  Wooley, 
filed  her  demurrer  to  the  said  complaint,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  demurrer  was  sustained  by  the  district  court,  on  the 
ground  "that  the  certificate  of  acknowledgment  of  Minerva  M. 
Wooley  attached  to  the  said  mortgage  deed  did  not  conform  to 
the  requirements  of  the  law  in  such  cases  made  and  provided, 
and  that  the  same  was  defective  and  void  (she,  the  said  Minerva 
M.  Wooley,  being  then  and  there  a  married  woman,  as  alleged 
in  said  cause),  in  this,  to  mi,  that  the  officer  taking  the  ac- 
Vnowledgment  of  said  Minerva  M.  Wooley  did  not  certify  that 
he  made  her  acquainted  with  the  contents  of  said  mortgage  deed 
on  an  examination  without  the  hearing  of  her  husband,^^  where- 
upon the  said  district  court  rendered  judgment,  dismissing  the 
said  action  as  to  the  said  defendant  Minerva  M.  Wooley,  on  the 
twenty-second  day  of  August,  1895.  On  the  twenty-fifth  day 
of  February,  1896,  the  court  found  that  there  was  due  from  said 
H\Tum  S.  Wooley  to  plaintiff,  on  said  mortgage  debt,  the  sum 
of  $5,600,  and  rendered  judgment  foreclosing  the  said  mortgage 
on  the  said  community  property,  but  refusing  to  foreclose  it  on 
said  homestead  and  separate  property  of  Mrs.  Wooley.  There- 
after the  said  community  property  was  sold  under  the  said  de- 
cree, the  proceeds  of  which  paid  the  costs  and  disbursements  and 
$769.45  of  the  principal  debt,  leaving  a  balance  due  of  $4,592, 
with  interest  thereon  from  April  18,  1896,  still  unpaid.  The 
said  mortgage  was  acknowledged  by  Wooley  and  wife  before 
Douglas  Hix,  then  probate  judge  of  said  Bear  Lake  county. 
The  said  foreclosure  action  was  brought  by  the  plaintiff  through 
his  attorneys.  Bell  &  Breen  and  Hart  &  Sons,  who  appeared  at 
the  trial  for  the  said  plaintiff.  The  attorney  who  represents 
the  plaintiff  in  this  action  does  not  appear  to  have  been  an  at- 
torney for  the  plaintiff  in  the  said  foreclosure  case ;  nor  does  it 
appear  in  the  complaint  in  this  action  when  said  attorney  was 
employed  for  or  on  behalf  of  the  said  plaintiff;  yet  it  is  alleged 
in  said  complaint  in  this  action  that  "the  plaintiff,  through  and 
by  hia  attorney  T.  L.  Glenn,  immediately  after  the  making  and 
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entering  of  said  decision  dismissing  the  said  cause,  carefully 
and  diligently  inquired,  through  and  by  his  said  attorney  T.  L. 
Glenn,  of  the  said  Douglas  Hix,  the  oflBcer  taking  and  certifying 
the  acknowledgment  aforesaid,  as  to  whether  he  had,  on  an  ex- 
amination without  the  hearing  of  her  husband,  made  her  ac- 
quainted with  the  contents  af  the  said  instrument,  and  17  upon 
such  examination,  and  without  the  hearing  of  her  husband^  she 
acknowledged  that  she  executed  said  instrument,  and  that  she 
wished  not  to  retract  the  execution  thereof,  whereupon  the  said 
Douglas  Hix  informed  said  T.  L.  Glenn,  attorney  for  the  plain- 
tiff, as  aforesaid,  that  Hyrum  S.  Wooley,  the  husband  of  the 
said  Minerva  M.  Wooley,  was  at  all  the  times  present  and  with- 
in the  hearing  of  the  said  Minerva  M.  Wooley  while  he  took 
her  acknowledgment,  and  certified  the  same'' ;  that,  relying  upon 
the  said  statement  of  said  Hix,  plaintiff  commenced,  February 
5,  1896,  an  action  against  said  ofiScer  and  his  sureties  on  Eis 
official  bond,  to  recover  damages  sustained  by  plaintiff  on  ac- 
count of  the  gross  negligence  of  the  said  officer  in  taking  and 
certifying  a  void  acknowledgment  of  said  Mrs.  Wooley  to  the 
said  mortgage;  that  this  last-named  cause  came  on  for  trial  on 
September  2,  1896,  and  on  the  said  trial  said  Hix  testified  that 
he  informed  Mrs.  Wooley  of  the  contents  of  the  said  mortgage 
on  examination  apart  from  and  without  the  hearing  of  her  saiS 
husband,  whereupon  she  acknowledged  to  him  that  ahe  executed 
the  same,  and  that  she  did  not  wish  to  retract  the  execution  of 
the  same ;  that  said  action  was  decided  in  favor  of  the  defend- 
ants, said  Hix  and  his  sureties,  and  judgment  rendered  in  their 
favor;  that  the  plaintiff  was  misled  by  the  said  statements  of 
Douglas  Hix  to  the  said  Glenn,  attorney  for  the  plaintiff,  touch- 
ing the  acknowledgment  of  said  mortgage  by  Mrs.  Wooley,  for 
which  reason  he  did  not  amend  his  complaint  in  the  said  fore- 
closure action  so  as  to  seek  a  reformation  of  the  certificate  of 
acknowledgment  of  Mrs.  Wooley  to  the  said  mortgage;  that  the 
only  defect  in  said  certificate  of  acknowledgment  was  that  it 
failed  to  state  that  said  officer  made  Mrs.  Wooley  acquainted 
with  the  contents  of  said  mortgage  on  examination  separate  and 
apart  from  and  without  the  hearing  of  her  husband,  which  was 
actually  done,  as  plaintiff  can  now  prove  by  said  Douglas  Hix 
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and  one  William  Pendry,  residents  of  said  Bear  Lake  county. 
The  foregoing  w€is  substantially  the  facts  stated  in  the  com- 
plaint in  this  action,  which  was  filed  in  the  district  court  on  the 
twenty-sixth  day  of  January,  1896.  The  prayer  to  said  com- 
plaint is  in  the  following  words  and  figures,  to  wit:  ^'Where- 
fore plaintiff  prays  that  the  judgment  on  the  demurrer  of  Min- 
erva M.  Wooley  in  the  foreclosure  proceedings  hereinbefore  set 
forth,  dismissing  the  said  cause  as  to  her,  be  set  aside  and  held 
for  naught;  that  the  certificate  of  acknowledgment  to  the  mort- 
gage deed  of  said  Hyrum  S.  Wooley  and  Minerva  M.  Wooley  be 
amended  and  reformed  to  conform  to  the  facts  as  set  forth  here- 
in ;  that  plaintiff  have  judgment  against  the  defendant  Hyrum 
S.  Wooley  for  the  sum  of  four  thousand  five  hundred  and  ninety- 
two  dollars  ($4,592),  with  interest  thereon  from  the  eighteenth 
day  of  April,  1896,  at  the  rate  of  eight  per  cent  per  annum; 
that  that  piece  or  parcel  of  land  herein  described  as  the  separate 
property  of  Minerva  M.  Wooley  and  the  homestead  of  defend- 
ants be  sold  according  to  law ;  and  that  the  proceeds  be  applied 
to  the  payment  of  the  judgment  to  be  found  herein;  or,  if  that 
cannot  be  done  in  this  case,  that  the  said  judgment  of  dis- 
missal, as  in  this  prayer  first  above  described,  be  vacated,  set 
aside,  and  held  for  naught;  and  that  this  plaintiff  have  leave  to 
amend  his  complaiut  in  the  said  foreclosure  suit  so  as  to  set  up 
the  facts  touching  the  execution  of  the  mortgage  deed  by  the 
said  Minerva  M.  Wooley,  and  the  certification  of  her  acknowl- 
edgment thereto  so  as  to  reform  the  same  to  conform  to  the 
law  in  such  cases  made  and  provided,  and  for  such  other  and 
proper  relief  as  in  equity  he  may  be  entitled  to.'* 

The  only  question  in  this  case  that  we  are  called  on-  to  decide 
is  the  correctness  of  the  lower  court  in  sustaining  the  demurrer 
to  the  complaint.  It  will  be  seen  that  the  complaint  does  not 
set  forth  in  haec  verba  the  certificate  of  acknowledgment  to  the 
said  mortgage.  We  are  unable  to  say  from  the  record  before 
us  whether  the  said  certificate  absolutely  failed  to  state  whether 
the  oflScer  informed  Mrs.  Wooley  of  the  contents  of  said  instru- 
ment, or  whether  the  allegation  in  the  complaint  that  it  did  not 
show  that  the  oflBcer  informed  her  of  the  contents  of  the  instru- 
ment while  her  husband  was  absent  is  an  actual  fact,  or  is  the 
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conclusion  of  the  plaintiff,  hased  on  the  construction  of  the  said 
certificate.  We  have  recently  had  before  us  two  caaes  in  which 
parties  construed  the  certificate  of  acknowledgment  to  be  de- 
fective, when  in  point  of  fact  it  was  awkwardly  drawn,  but 
substantially  complied  with  the  requirements  of  the  statute.  If 
the  conclusion  of  the  district  court  that  said  certificate  was  void 
as  to  Mrs.  Wooley  was  based  on  an  erroneous  construction  of 
such  certificate,  then  the  judgment  dismissing  the  action  as  to 
Mrs.  Wooley  was  erroneous.  But  inasmuch  as  the  plaintiff  did 
not  Gring  into  court  the  original  complaint  and  demurrer  in  the 
foreclosure  case,  and  the  said  mortgage  and  certificate  of  ac- 
knowledgment thereto,  which  was  doubtless  a  part  of  said  com- 
plaint, as  the  suflSciency  of  the*  certificate  was  decided  on  de- 
murrer to  the  complaint,  we  are  not  able  to  say  whether  said 
certificate  was  suflBcient,  or  whether  it  was  erroneously  held  in- 
sufiOicient,  and  will  not  attempt  to  pass  on  either  of  those  ques- 
tions. If,  however,  the  said  certificate  was  sufiicient,  but,  by 
an  erroneous  construction,  held  to  be  insuflScient,  the  plaintiff's 
remedy  was  by  appeaL  If,  however,  the  said  certificate  was 
void  as  to  Mrs.  Wooley,  then  we  cannot  conceive  of  any  rule  of 
law  or  practice  which  would  permit  the  officer  taking  it  to  con- 
tradict the  certificate,  or  avoid  liability  for  failing  to  take  and 
certify  a  valid  acknowledgment  of  said  mortgage  by  Mrs. 
Wooley.  From  the  statements  in  the  complaint  it  may  be 
reasonably  inferred  that  either  the  judgment  dismissing  the 
foreclosure  action  as  to  Mrs.  Wooley,  or  the  judgment  in  favor 
of  the  defendants  in  the  suit  brought  by  the  plaintiff  against 
the  officer  and  his  sureties,  is  erroneous.  If  the  acknowledg- 
ment of  Mrs.  Wooley  was  sufficient,  plaintiff  should  have  had 
judgment  foreclosing  the  mortgage  upon  all  of  the  mortgaged 
property.  If  the  certificate  showed  a  void  acknowledgment,  and 
the  declarations  of  the  oflBcer  taking  it  made  to  the  plaintiff's 
attorney  showed  it  to  be  void,  and  showed  that  it  was  futile  to 
seek  a  reformation  of  the  said  certificate,  then  we  know  of  no 
rule  of  law  permitting  him  to  escape  liability  to  the  plaintiff. 
Plaintiff  should  have  succeeded  in  one  or  the  other  of  the  ac- 
tions, and  his  failure  to  do  so  must  have  been  owing  to  his  own 
negligence,  or  owing  to  the  incompetency  and  neglect  of  his  at- 
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torney  in  one  or  the  other  of  the  actions,  in  neither  of  which 
events  can  he  obtain  relief  in  this  action. 

Theie  is  no  all^ation  of  fraud  against  the  defendants.  The 
cnit  first  brought  was  in  equity.  This  is  not  an  action  brought 
by  bill  of  review  to  obtain  a  review  of  a  judgment  obtained 
at  law  by  fraud,  or  through  mistake,  accident  or  surprise.  The 
evident  purpose  of  this  action  is  to  obtain  an  additional  decree 
foreclosing  said  mortgage  as  to  two  parcels  of  land  after  It  had 
been  foreclosed  as  to  several  others.  Litigation  should  not  be 
interminable,  but  judgments  must  be  treated  as  final,  as  a  gen- 
eral rule.  To  obtain  relief  in  this  caae,  the  plaintiff  should 
have  shown  that  in  neither  of  the  former  suits  mentioned  in  this 
complaint  is  there  error  apparent  of  record  justifying  a  re- 
versaL  He  had  not  done  so.  His  statements  show  that  a  wrong 
has  been  done  him.  They  do  not  show  that  he  is  not  guilty  of 
laches  in  protecting  his  rights,  but  a  fair  inference  from  the  al- 
legations of  the  complaint  is  that  he  failed  to  obtain  full  relief 
by  reason  of  an  erroneous  judgment  in  one  of  two  cases  from 
which  he  failed  to  appeal.  In  this  case  he  asks  a  foreclosure  of 
a  mortgage  in  parcels,  and  asks  the  court  to  reform  an  instru- 
ment, by  changing  its  terms  so  as  to  make  it  conform  to  the 
truth,  and  refuses  to  bring  the  instrument  into  court  so  that 
the  court  can  see  the  defect,  and  see  how  to  reform  it  by  chang- 
ing its  terma  so  as  to  make  it  speak  the  truth.  This  may  be  cor- 
rect practice,  but  we  doubt  it.  Having  sold  a  portion  of  the 
mortgaged  property  under  the  decree  of  foreclosure,  we  do  not 
see  how  the  cause  could  be  opened,  the  former  decree  annulled, 
and  the  parties  placed  in  statu  quo. 

To  obtain  relief  by  a  bill  of  review  from  a  judgment  ren- 
dered in  an  equitable  action  foreclosing  a  mortgage,  the  plain- 
tiff must,  to  state  a  cause  of  action,  affirmatively  show  in  his 
complaint  that  such  judgment  was  the  result  of  fraud,  accident 
or  mistake,  which  he  could  not,  by  due  diligence,  protect  himself 
against  in  the  original  action.  Such  showing  is  not  made  here, 
and  we  think  the  demurrer  was  properly  sustained.  (See  Bos- 
ion  V.  Eaynes,  33  Cal.  31;  Mastick  v.  Thorp,  29  Cal.  445;  Rid- 
dle V.  Baker,  13  Cal.  295.) 
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Points  decided. 


We  think,  too,  that  this  action  was  filed  too  late.  The  su- 
preme court  of  California  in  one  case  said:  "The  repose  of 
society  demands  that,  when  a  controversy  has  been  ended  by 
the  final  judgment  of  a  court,  it  shall  not  be  reopened  except 
within  a  reasonable  time;  and,  in  respect  to  bills  of  review, 
courts  of  equity  have  adopted,  as  a  reasonable  period  within 
which  they  may  be  prosecuted,  the  time  allowed  by  law  for  the 
prosecution  of  an  appeal  or  writ  of  error/^  (See  Allen  v.  Cur-- 
rey,  41  Cal.  318,  and  authorities  there  cited.)  Under  our  oode> 
the  cases  in  which  a  bill  of  review  will  lie  are  very  limited.  In 
order  to  secure  a  new  trial  of  a  case  determined  in  another  ac- 
tion, by  bill  of  review,  the  plaintiff  must  show,  by  his  complaint^ 
a  good  cause  or  ground  for  granting  him  a  new  trial  in  the  ac- 
tion; that  time  for  applying  for  the  relief  under  the  provi- 
sions relating  to  new  trials,  or  to  have  the  judgment  set  aside 
on  the  ground  of  mistake,  surprise  or  excusable  neglect,  under 
section  4229  of  the  Kevised  Statutes,  has  expired ;  that  he  could 
not  obtain  the  relief  by  appeal;  that  he  has  been  guilty  of  no 
laches  or  blunders  in  protecting  his  rights ;  and  that,  by  reason 
of  fraud,  mistake  or  surprise  over  which  he  had  no  control,  he 
is  entitled  to  a  new  trial,  which,  only  by  the  interposition  of 
equity,  he  can  or  could  have  obtained  by  the  exercise  of  reason- 
able diligence.  The  judgment  of  the  lower  court  is  affirmed, 
with  costs  to  the  respondents. 


Sullivan,  C.  J.,  and  Huston,  J.,  concur. 


(February  8,  1898.) 


STEUNENBEBG,  Governor,  v.  STOBEB,  State  Treasurer. 

[52  Pac.  14.] 
Capitol  Buildino  Fund. — ^Under  the  provisions  of  an  act  providing^ 
for  the  erection  of  a  capitol  building  at  Boise  City  and  the  iseuance 
of  state  bonds  and  creating  a  capitol  building  fund  out  of  which 
said  bonds  and  interest  thereon  were  to  be  paid  (see  Special  and 
Local  Laws  of  Idaho,  p.  1'4) ,  it  was  not  intended  to  create  a  per^ 
manent  capitol  building  fund« 
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Tbicfokart  STATim — ^AuDiTOB — ^Tbeasubeb. — Said  fund  wa«  temporaiy 
and  only  to  continue  until  eaid  bonds  and  interest  were  fully  paid, 
and  after  that  the  revenue  appropriated  to  said  fund  must  be 
turned  into  the  general  fund  of  the  state,  until  otherwise  pro- 
vided by  law. 

(Syllabus  by  Ihe  court.) 

An  original  proceeding  by  writ  of  mandate. 

Howley  &  Puckett  and  Frank  A.  Fenn,  for  Petitioner. 

The  statutes  bearing  upon  the  question  are  Revised  Statutes, 
section  232,  Revised  Statutes,  section  1640,  Special  and  Local 
Laws,  sections  32-45.  (1st  Sess.  Laws,  14.)  The  only  ques- 
tion that  is  before  the  couri;  is  upon  the  construction  of  the 
statutes  referred  to.  It  is  an  undeniable  rule  in  the  construc- 
tion of  statutes  that  the  legislative  intent  must  govern. 
(Sutherland  on  Statutory  Construction,  219,  234,  237,  245,  246; 
Endlich  on  Interpretation  of  Statutes,  sec.  295 ;  Smith  v.  Rar^ 
dall  6  Cal.  47,  65  Am.  Dec.  475;  Bell  v.  New  York,  105  N.  Y. 
139,  11  N.  E.  495 ;  Chandler  v.  Lee,  1  Idaho,  349,  and  authori- 
ties cited.)  If  possible  a  statute  must  be  so  construed  as  to 
make  it  effect  the  purpose  for  which  it  was  intended.  (Endlich 
on  Interpretation  of  Statutes,  sec.  29,  p.  37.)  The  purpose  in- 
tended to  be  accomplished  by  the  act  is  justly  looked  to  in  order 
to  determine  the  true  construction  of  the  act.  (Endlich  on 
Interpretation  of  Statutes,  sec.  27,  p.  36;  Sutherland  on  Statu- 
tory Construction,  sees.  219,  241;  Leadville  etc.  Oo.  v.  City  of 
LeadvUle,  9  Colo.  App.  400,  49  Pac.  268 ;  Henderson  v.  Mayor, 
92  U.  S.  259-268;  SheHjf  v.  Parish,  37  La.  Ann.  788,  789;  Big 
Black  Creek  Imp.  Co.  v.  Commonwealth,  94  Pa.  St.  450-455; 
Tonnele  v.  Hall,  4  N.  Y.  140-144.)  A  temporary  statute  con- 
tinues in  force,  unless  it  be  sooner  repealed,  until  the  time  for 
which  it  is  made  expires.  (9  Bacon^s  Abridgment,  tit.  ^^Stat- 
utes,"  subd.  "D,*'  p.  223.)  A  temporary  act  operates  till  its 
time  expires.  (Sutherland  on  Statutorv  Construction,  sec.  136; 
Brovm  v.  Barry,  3  Dall.  365-367.) 

SULLIVAN,  C.  J. — This  is  an  original  action,  brought  in 
this  court  by  Frank  Steunenberg,  governor  of  Idaho,  against 
George  H.  Storer^  treasurer  of  the  state^  to  compel  him  to  place 
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in  the  general  fund  of  the  state  the  amount  of  money  held  by 
him  in  what  is  known  as  the  '^Capitol  Building  Fund.''    It  ap- 
pears that  the  legislature  of  the  territory  of  Idaho,  in  1885,  au- 
thorized the  issuance  of  the  bonds  of  the  territory,  to  the  amount 
of  $80,000,  for  the  purpose  of  erecting  a  capitol  building  in 
Boise  City,  and  provided  a  fund  to  pay  the  principal  and  in- 
terest on  said  bonds,  and  also  provided  that  the  territorial  por- 
tion of  the  money  to  be  derived  from  licenses  collected  should 
be  placed  in  a  fund  to  be  called  the  "Capitol  Building  Fund/* 
and  to  be  used  in  the  payment  of  said  bonds  and  interest.     (See 
Sess.  Laws  1885,  p.  62.)     In  1891  an  act  was  passed  directing 
the  state  treasurer  to  invest  the  surplus  moneys  of  said  capitol 
building  ftmd  in  state  warrants.     (See  Sess.  Laws  1891,  p.  14.) 
It  is  alleged  that  said  bonds  and  interest  are  fully  paid,  and 
that  there  are  now  over  $17,000  in  said  capitol  building  fund^ 
and  that  the  said  treasurer  refuses  either  to  pay  said  money 
into  the  general  fund  or  to  invest  it  in  state  warrants.    The 
alternative  writ  of  mandate  was  issued.    The  defendant  ap- 
peared, and  demurred  to  the  petition,  on  the  ground  that  it 
did  not  state  a  cause  of  action,  and  moved  to  quash  the  writ  for 
the  same  reason.    The  demurrer  was  orally  argued  by  J.  H. 
Hawley  and  Frank  A.  Fenn,  Esqs.,  on  behalf  of  the  plaintiff^ 
and   by  S.  L.  McFarland,   Esq.,  on   behalf   of  the  defendant. 
B.  £.  McFarland,  attorney  general,  appeared,  and  stated  to  the 
court  that  as  this  was  a  suit  between  two  state  officers,  and  as  he 
had  advised  the  defendant  as  to  his  duty  in  the  matter  in  con- 
troversy, he  declined  to  appear  for  either  plaintiff  or  defendant; 
but,  during  the  hearing,  the  attorney  general  appeared  amioua 
curiae,  and  made  an  argument,  in  which  he  took  the  position 
that  the  defendant  was  not  authorized  either  to  turn  the  fund 
in  dispute  into  the  general  fund  or  to  invest  the  same  in  state 
warrants.     The  contention  of  the  defendant  is  that  no  limita^ 
tion  is  placed  upon  the  life  or  existence  of  the  capitol  building 
fund  created  by  section  38,  page  14,  Special  and  Local  Laws  of 
Idaho    (see,  also,  Laws   13th    Sess.,  p.    62) ;  and   that,  as  the 
indebtedness  which  said  fund  was  created  to  liquidate  has  all 
been  paid,  he  is  not  authorized  to  invest  the  surplus  of  said 
fund  in  warrants,  and  for  that  reason  his  duty  is  to  hold  said 
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nd  intact  until  the  legislature  f^hall  make  proper  dispodticm 

it.  In  the  determination  of  the  question  inTolved^  certain 
^tions  of  the  statute  must  be  considered. 
Section  232  of  the  Bevised  Statutes  declares  of  what  moneys 
B  general  fund  of  the  state  shall  consist,  and  is  aa  follows : 
''Sec.  232.  The  general  fund  consists  of  moneys  received 
to  the  treasury  and  not  specially  appropriated  to  any  other 
nd.'' 

Section  1640  of  the  Bevised  Statutes  requires  one-tenth  of  all 
loipts  from  licenses  to  be  paid  into  the  state  treasury;  and  the 
t  creating  the  capitol  building  fund  provides  that  the  treasurer 
all  set  apart  all  moneys  received  by  him  on  account  of  li- 
ases of  every  kind  and  description,  collected  under  the  revenue 
ws  of  the  territory,  and  that  the  same  (with  rents  derived  from 
e  capitol  building)  shall  constitute  the  capitol  building  fund. 

Section  38,  page  14  of  the  Special  and  Local  Laws  of  Idaho, 

as  follows: 

"Sec.  38  (sec.  7).  For  the  purpose  of  creating  a  fund  to 
Lv  the  interest  coupons  and  the  principal  of  said  bonds,  the 
rritorial  treasurer  is  hereby  empowered  and  directed,  from 
id  after  the  passage  of  this  act,  tc  set  apart  all  moneys  that 
lall  be  received  by  him  on  account  of  licenses  of  every  kind  and 
ascription  collected  under  the  revenue  laws  of  the  territory, 
nd  all  rents  that  may  be  derived  from  said  building,  and  the 
ime  shall  constitute  a  separate  and  distinct  fund  to  be  known 
3  the  ^capitol  building  fund.'  And  the  territorial  treasurer 
ball  pay  the  interest  on  said  bonds,  when  due,  out  of  said  fund, 
aking  the  coupons  as  his  vouchers  therefor.  And  after  the  ex- 
)iration  of  ten  years  from  the  issuance  of  any  of  said  bonds, 
vhenever  there  shall  be  $5,000  or  more  in  said  fund  provided  for 
n  this  section  over  and  above  the  amount  required  for  the  pay- 
nent  of  interest  coupons  due,  or  to  become  due  within  the  next 
?nsuing  six  months,  the  treasurer  shall  use  such  surplus  money 
in  the  redemption  of  said  bonds  according  to  the  number  and 
date  of  their  issue,  of  which  the  treasurer  shall  give  notice  by 
publication  once  a  week  in  some  newspaper  published  in  the 
county  of  Ada,  and  from  the  date  of  the  last  publication  of  such 
notice,  the  bonda  proposed  to  be  redeemed  shall  cease  to  draw 
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interest;  and  if  any  such  bonds  shall  not  be  presented  within 
sixty  days  from  the  date  of  the  last  publication  of  such  notice 
the  treasurer  shall  apply  the  money  for  the  redemption  of  bonds 
next  in  order  of  the  number  and  date  of  their  issue.'*  (See,  also, 
same  section,  Laws  13th  Sess.,  p.  62.) 

At  the  first  session  of  the  legislature  of  this  state  it  appears 
that  a  considerable  surplus  had  accumulated  in  said  capitol 
building  fund,  and  it  being  desirous  to  invest  said  surplus  in 
state  warrants,  and  thereby  save  to  the  state  interest  accumulat- 
ing on  such  warrants,  the  following  act  was  passed. 
"An  act  to  authorize  and  require  the  state  treasurer  to  invest 
the  surplus  moneys  of  the  capitol  building  fund  in  state 
warrants. 

'Tie  it  enacted  by  the  legislature  of  the  state  of  Idaho : 

"Section  1.  Whereas,  prior  to  the  time  when  the  capitol 
building  bonds,  issued  under  section  37  of  the  Special  and  Local 
Laws,  shall  become  subject  to  redemption  as  provided  by  said 
section,  the  amount  of  money  in  the  capitol  building  fund  pro- 
vided for  by  section  38  of  the  Special  and  Local  Laws,  shall 
exceed  the  amount  required  for  the  payment  of  the  interest 
coupons  of  said  bonds  due  or  to  become  due  within  the  next 
ensuing  twelve  (12)  months,  the  state  treasurer  shall  use  such 
surplus  in  payment  of  any  warrant  drawn  upon  him  by  the  state 
auditor  and  presented  for  payment  and  not  paid  for  want  of 
money  in  the  fund  upon  which  they  are  drawn  properly  applic- 
able thereto,  and  shall  register  and  indorse  such  warrants  as  pro* 
vided  by  section  238  of  the  Bevised  Statutes  and  place  the  same 
so  indorsed  to  the  credit  of  the  capitol  building  fund,  and  such 
warrants  shall  bear  interest  and  be  payable  in  due  course  as 
other  outstanding  warrants ;  and  when  paid  'the  principal  and 
interest  thereof  shall  belong  to  the  capitol  building  fund  and 
shall  be  in  like  manner  reinvested  until  said  bonds  become  re- 
deemable as  aforesaid. 

"Sec.  2.  There  now  being  a  large  surplus  idle  and  unpro- 
ductive in  said  capitol  building  fund  and  an  insufficient  amount 
in  the  general  fund  of  the  treasury  to  pay  warrants  as  presented, 
an  emergency  exists,  and  this  act  shall  go  into  effect  from  and 
after  its  passage. 
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"Approved  January   17,   1891.''     (See  Sess.  Laws  1891,  p. 
14.) 

The  language  of  said  last-mentioned  act  seems  to  imply  that 
the  investment  of  the  suryilus  of  said  fund  in  state  warrants 
was  only  to  be  made  until  said  bonds  and  interest  were  re- 
deemed and  paid.  It  is  admitted  by  the  pleadings  that  said 
bonds,  with  interest  thereon,  were  fully  paid  in  1896,  and  that 
there  is  no  indebtedness  remaining  unpaid  which  said  fund  was 
created  to  pay.  The  language  used  in  said  last-mentioned  act 
commands  the  investment  of  said  surplus  in  state  warrants  until 
the  bonds  and  interest  therein  referred  to  are  paid  or  become 
redeemable.  It  does  not  direct  that  any  money  remaining  in 
said  fund  after  said  bonds  and  interest  are  paid  shall  be  in- 
vested in  state  warrants.  In  determining  the  issue  in  this  case, 
we  must  consider  the  sections  of  the  statutes  above  cited.  The 
words  used  in  said  last-cited  act  commands  the  investment  of 
said  surplus,  in  state  warrants,  until  the  said  bonds  become 
redeemable.  There  it  leaves  the  matter.  It  does  not  direct 
that  any  money  remaining  in  said  fund  after  said  bonds  and 
interest  had  been  paid  shall  be  invested  in  state  warrants.  All 
moneys  paid  into  the  state  treasiiry,  derived  from  licenses, 
were  turned  into  said  capitol  building  fund,  and  constituted 
6ub:5tantially  all  of  said  fund,  except  a  few  dollars  received  for 
rental  of  a  portion  of  the  capitol  building.  The  state's  propor- 
tion of  the  revenue  arising  from  licenses  had  been  used  for 
other  territorial  purposes  prior  to  the  creation  of  said  capitol 
building  fund.  The  evident  intention  of  the  legislature  in 
creating  said  capitol  building  fund  was  to  provide  for  the  pay- 
ment of  the  bonds  authorized  to  be  issued  by  said  act  for  the 
erection  of  a  capitol  building  at  Boise  City.  (See  Special  and 
Local  Laws  of  Idaho,  sees.  32-46,  p.  14.)  It  was  not  the  inten- 
tion to  create  a  permanent  fund.  When  the  purpose  for  which 
said  fund  had  been  established  was  accomplished,  there  was  no 
necessity  for  its  existence  longer;  and  it  was  not  the  intention 
of  the  legislature  creating  said  fund  that  the  treasurer  should 
pass  to  said  fund  any  money  after  said  bonds  and  interest  there- 
on had  been  paid  and  redeemed.  Said  fund  could  only  be  used 
for  a  specific  purpose,  to  wit,  that  of  paying  said  bonds.  The 
Idaho,  VoL  6-4 
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intention  was  to  divert  the  money  derived  from  licenBes  from 
the  general  fund^  and  use  it  in  the  payment  of  said  bonds,  and, 
when  they  were  redeemed,  to  cease  to  so  divert  it.  The  act 
creating  said  fund  is  plain.  Section  38  declares :  'Tor  the  pur- 
pose of  creating  a  fund  to  pay  the  interest  coupons  and  the 
principal  of  said  bonds  the  territorial  treasurer  is  hereby  em- 
powered and  directed  from  and  after  the  passage  of  this  act  to 
set  apart  all  moneys  that  shall  be  received  by  him  on  account 
of  licenses,"  etc.  Said  capitol  fund  was  created  for  a  temporary 
purpose.  That  purpose  having  been  fully  accomplished,  the 
fund  ceased  to  exist,  and  thereafter  the  treasurer  was  not  au- 
thorized, under  the  provisions  of  said  section  38,  to  place  any 
money  therein.  The  reason  for  creating  said  fund  had  ceased, 
and  the  money  which  supplied  it  must  go  back  to  the  fund  from 
which  it  was  diverted,  unless  otherwise  provided  by  law.  Said 
statute  was  a  temporary  one.  It  was  limited  in  its  duration  at 
the  time  of  its  enactment.  It  created  a  fund  for  the  payment 
of  the  principal  and  interest  on  certain  bonds,  and  continued  in 
force  until  such  principal  and  interest  were  fully  paid,  and  no 
longer. 

It  is  contended  by  counsel  for  defendant  that  under  the  pro- 
visions of  section  206  of  the  Revised  Statutes,  the  auditor  must 
direct  the  treasurer  into  which  of  the  various  funds  established 
by  law  he  must  place  the  revenue  collected  by  the  state;  that 
the  auditor  has  directed  the  defendant  to  place  the  state's  por- 
tion of  all  money  derived  from  licenses  in  said  capitol  building 
fund,  and  that  is  the  end  of  the  matter  so  far  as  the  treasury 
is  concerned.  There  is  nothing  in  that  contention.  As  said 
fund  was  not  a  permanent  one,  and  as  the  purpose  for  which  it 
was  created  or  established  has  been  accomplished,  the  auditor 
had  no  authority  to  direct  the  treasurer  to  place  money  therein. 
If  the  auditor  directs  the  treasurer  to  place  money  in  a  fund 
contrary  to  law,  the  treasurer  should  decline  to  do  so.  And 
again,  it  is  provided  by  said  section  38,  supra,  that,  *'for  the 
purpose  of  creating  a  fund  to  pay  the  interest  coupons  and  the 
principal  of  said  bonds,^  the  treasurer  is  directed  to  set  apart 
all  moneys  received  on  account  of  licenses.  On  the  payment 
of  said  bonds  and  interest,  the  treasurer's  authority  to  place  the 
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money  received  from  licenses  in  the  said  fund  ceased.  There- 
after the  auditor  had  no  authority  to  even  suggest  that  the  reve- 
nue received  from  licenses  be  placed  in  said  fund^  but  should 
have  suggested  or  directed  that  the  money  derived  from  licenses 
and  rents  of  capitol  building  be  placed  in  the  general  fund  of 
the  state.  The  peremptory  writ  directing  the  defendant  to 
place  all  moneys  now  in  said  capitol  building  fund  in  the  gen- 
eral fund  of  the  state  must  issue^  and  it  is  so  ordered.  It  is 
also  ordered  that  no  costs  shall  be  collected  by  the  clerk  in  this 
suit. 


Quarles  and  Hurton^  JJ.^  concur. 


(Febniaiy  24,  1898.) 

ANDERSON,   State  Auditor,  v.   LEWIS,   Seobbtabt  of 

State. 

[62  Pac.  163.1 

Appbofbiation  fob  Pbintino  and  Binding  Joubnaub. — Where  an  ap- 
propriation ia  made  by  the  legislature  for  "publi^ng  Che  journals 
of  the  Senate  and  House  and  the  Sessions  Laws/'  such  act  ia  in- 
tended only  to  provide  compensation  for  the  printing  and  binding 
thereof. 

CoFiBS  OF  Laws  and  Joubnals — Secbetart  'b  Duty  to  PREPiiBB.— 
It  is  part  of  the  official  duty  of  the  Secretary  of  State  to  prepare 
the  copies  of  the  kiwe  and  journals  for  the  printer. 

Vkbs  Paid  to  Secbetabt  Belong  to  State  Tbeasubt. — ^Where  the 
Secretary  of  State  has  received  fees  for  making  such  copies,  such 
fees  are  required  to  be  paid  into  the  state  treasury  by  the  Secre- 
tary of  State  under  the  provisions  of  section  19,  article  4  of  the 
constitution. 

BuiE — Ab  to  Fubnishing  Ck>PiE8  TO  Feinting  Ck)MFANT. — ^Where  the 
Secretaiy  of  State  makes  a  contract  with  a  printing  company,  to 
publish  the  laws  and  journals  by  the  terms  of  which  contract  the 
secretary  is  to  receive  a  certain  portion  of  the  contract  price  for 
the  preparation  of  the  copies  for  the  printer,  such  contract  is 
within  the  prohibitions  of  section  365  of  the  Revised  Statutes  of 
Idaho. 

(Syllabus  by  the  court.) 

An  original  proceeding  by  ruandamtLS. 
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Samuel  H.  Hays  and  Henry  Z.  Johnson,  for  PlaintiflE. 

Section  209  of  the  Revised  Statutes  provides  that  whenever 
any  person  has  received  moneys,  or  has  collected  moneys  be- 
longing to  the  state  and  fails  to  account  therefor,  or  who  fails 
to  pay  into  the  treasury  any  money  belonging  to  the  state,  up- 
on being  required  to  do  so  by  the  auditor,  within  twenty  days 
after  such  requisition,  the  auditor  must  state  an  account  with 
such  person  charging  twenty-five  per  cent  damages  and  inter- 
est at  ten  per  cent.  Mandamus  is  the  proper  remedy  in  this 
case.  (State  v.  Stanton,  14  Utah,  180,  46  Pac.  1109;  State  v. 
Roderick,  23  Neb.  505,  37  N.  W.  77.)  Section  190  of  the  Re- 
vised Statutes  makes  the  secretary  the  legal  custodian  of  the 
laws  and  journals.  Section  19,  article  4  of  the  constitution 
fixes,  among  other  things,  the  salary  of  the  Secretary  of  State 
at  $1,800  per  annum  and  provides  that  the  compensations  enum- 
erated shall  be  in  full  for  all  services  by  said  officers  respec- 
tively rendered  in  any  official  capacity  or  employment  whatever 
during  their  respective  terms  of  office.  Subdivision  7,  section  191 
of  the  Revised  Statutes  makes  it  the  offcial  duty  of  the  secretary 
to  furnish  on  demand  to  any  person  paying  the  fees  therefor  a 
certified  copy  of  all  or  any  part  of  any  law  or  record  in  his 
office.  Since  it  is  the  secretary's  duty  to  make  copies  of  the 
laws  and  journals  when  requested,  we  conclude  that  it  is  an 
'^official  duty,"  and  since  he  is  entitled  to  certain  fees  therefor, 
and  has  received  them,  and  has  not  paid  them  into  the  state 
treasury,  his  delinquency  is  fixed,  since  the  constitution  pro- 
vides that  "no  officer  shall  receive  for  the  performance  of  any 
official  duty  any  fee  for  his  own  use,*'  but  all  fees  must  be  paid 
into  the  state  treasury.  We  contend  that  the  defendant,  so  far 
as  it  relates  to  any  of  the  matters  of  his  office,  has  no  "private 
or  personal  capacity."  He  is  Secretary  of  State  both  during 
and  after  office  hours,  including  nights  and  Sundays.  (Ring 
V.  Devlin,  68  Wis.  384,  32  K  W.  121;  Mechem  on  Public  Offi- 
cers, sees.  839,  840 ;  State  ex  rel.  Frontier  Co.  v.  Kelley,  30  Neb. 
674,  46  N.  W.  714;  Ada  County  v.  RyaU,  4  Idaho,  366,  39 
Pac.  556;  State  v,  McFetridge,  84  Wis.  473,  601,  61  N.  W.  1, 
998;  State  v.  Leidtlce,  12  Neb.  171,  10  N.  W.  703.)  De- 
fendant denies  certifying  to  the  laws  but  on  succeeding  page 
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196  of  the  1897  Laws  appears  his  official  certificate,  with  seal 
and  signattire^  of  which  this  court  must  take  judicial  notice. 
Haying  made  this  certificate,  he  was  entitled  to  the  full  amount 
of  the  fee  for  copying  the  laws.  (See  Potter  v.  TaJJcington,  6 
Idaho,  316,  49  Pac.  14;  Yates  v.  National  Home,  103  U.  S.  674; 
Banks  v.  State,  60  Md.  305 ;  Lucas  v.  Allen,  80  Ky.  681 ;  People 
V.  Township,  11  Mich.  221.) 

N.  M.  Ruick,  for  Defendant. 

The  real  question  and  the  all-important  one  raised  by  the 
demorrer  to  the  answer  in  this  case  is :  Was  the  defendant,  as 
Secretary  of  State,  required  by  law  to  perform  the  services  which 
were,  eoncededly,  performed  by  him  in  this  case?  Were  the 
services  performed  by  the  defendant,  as  and  in  the  manner  as 
set  forth  in  his  answer,  performed  by  him  in  his  official  capacity? 
In  this  case  the  contract  to  publish  the  laws  and  journals  was 
let  to  the  Sentinel  Printing  Company,  and,  by  the  terms  of  their 
contract,  they  were  to  transcribe,  compile,  publish  and  bind  the  • 
same,  in  consideration  of  the  sum  of  $2,000.  It  was  im- 
material as'  to  h<Jw  or  from  whom  the  "copy**  was  obtained 
or  through  whom  it  was  obtained,  so  that  it  was  procured 
complete  and  in  form  to  be  set  up  by  the  printer;  since  the  rec- 
ords of  the  office  of  Secretary  of  State  are  open  to  the  public, 
this  copy  could  as  well  be  procured  by  one  as  another,  and  it 
did  not  require  this  copy  to  be  certified  to  answer  the  purpose 
sought  in  supplying  the  printer  therewith.  The  fact  should  not 
be  lost  sight  of  that  this  ^^publishing"  was  being  done  for,  on 
behalf  of  and  at  the  request  of  the  state,  and  was  incidental  to 
procuring  to  be  published  such  laws  and  journals.  The  fur- 
nishing of  this  copy  to  the  printer  or  publisher,  at  his  request 
was  not  an  act  in  any  sense  sufficient,  inasmuch  as  it  was  not  a 
duty  required  by  law  of  any  official,  in  an  instance  like  this, 
where  the  laws  and  journals  are  being  published  by  and  for  the 
state.  We  submit  therefore  that  the  defendant,  as  Secretary  of 
State,  not  being  required  by  law  to  perform  these  services,  and 
the  services  being  such  as  could  have  been  performed  with  equal 
facility  and  utility  by  a  private  individual,  that  the  services  so 
performed  by  the  defendant  were  wholly  unofficial  and  that  the 
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compensation  received  therefor  was  in  no  sense  an  official  com- 
pensation or  "fee"  required  by  the  constitution  to  be  turned 
into  the  state  treasury.  As  cases  and  authorities  upon  the  point 
that  an  officer  is  entitled  to  extra  compensation  for  services  per- 
formed by  him,  which  services  are  extraofficial  and  not  required 
of  him  by  virtue  of  his  office,  we  cite  the  following:  19  Am. 
&  Eng.  Ency.  of  Law,  530,  note  4;  Love  v,  Baehr,  47  CaL  364; 
Curtis  v.  Sacramento  etc,  13  Cal.  290;  Evans  v.  Trenton,  24 
N.  J.  L.  764;  Bwrroughs  v.  Board,  29  Kan.  196;  McBride  v. 
City  of  Grand  Rapids,  47  Mich.  236,  10  N.  W.  353;  Niles  v. 
Muzzy,  33  Mich.  61,  20  Am.  Bep.  670. 

HUSTON",  J. — The  facts  are,  as  they  appear  from  the  record, 
in  substance  as  follows:  In  the  appropriations  for  current  ex- 
penses of  the  state  government,  passed  by  the  fourth  session  of 
the  Idaho  legislature,  there  was  included  in  the  appropriations 
for  Secretary  of  State,  for  "publishing  House  and  Senate  jour- 
nals and  Session  Laws  of  1897,  $2,000."  The  Secretary  of  State 
made  a  contract  with  the  Sentinel  Printing  Company,  through 
its  agent  or  manager,  for  the  printing,  binding,  etc.,  of  said 
laws  and  journals,  for  the  sum  of  $2,000.  It  appears  that  of 
said  sum  of  $2,000  the  sum  of  $676  was  paid  to  the  Secretary 
of  State,  for  copying  and  preparing  said  laws  and  journals  for 
the  printer.  It  is  claimed  by  the  petitioner  tl)at  the  sum  so  re- 
ceived by  the  Secretary  of  State  was  so  received  as  fees  by  virtue 
of  his  office,  and,  as  such,  should  have  been  paid  into  the  treas- 
ury of  the  state  by  the  Secretary  of  State,  under  the  provisions 
of  section  19  of  article  4  of  the  constitution  of  Idaho.  Said  sec- 
tion 19  provides,  inter  alia,  that  the  Secretary  of  State  shall  re- 
ceive a  salary  of  $1,800  per  annum,  and,  further,  "the  compen- 
sation enumerated  shall  be  in  full  for  all  services  by  said  offir 
cers,  respectively,  rendered  in  any  official  capacity  or  employment 
whatever  during  their  respective  terms  of  office.  No  officer 
named  in  this  section  shall  receive,  for  the  performance  of  any 
offijcial  duty  any  fee  for  his  own  use;  but  all  fees  fixed  by  law 
for  the  performance  by  either  of  them  of  any  official  duty  shall 
be  collected  in  advance,  and  deposited  with  the  state  treasurer 
quarterly  to  the  credit  of  the  state.'*  It  is  contended  by  de- 
fendant that  the  labor  so  performed  by  him  was  not  done  in  his 
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official  capacity,  and  that  it  was  done  out  of  office  hours,  and 
that,  therefore,  the  compensation  received  by  him  therefor  does 
not  come  within  the  provisions  of  said  section  19  of  article  4 
of  the  constitution.  We  do  not  think  this  contention  of  the 
defendant  is  maintainable. 

The  Secretary  of  State  is  made  by  law  the  custodian  of  the 
laws  passed  by  the  legislature  and  of  the  journals  of  each  house 
thereof.  It  is  made  his  duty  to  publish  the  same,  and  this  duty, 
it  seems  to  us,  includes,  of  necessity,  the  preparation  thereof  for 
the  hands  of  the  printer.  This  has  been  the  uniform  course, 
not  only  under  the  state  government,  as  we  are  informed,  but 
was  that  always  pursued  under  the  territorial  organization  by 
the  secretary  of  the  territory,  to  whose  duties  the  Secretary  of 
State  mainly  succeeds.  If  any  other  course  has  been  pursued 
under  the  state  government,  we  are  not  aware  of  it,  and  it  was 
certainly  unwarranted.  The  laws,  when  printed,  must  be  authen- 
ticated by  the  certificate  of  the  Secretary  of  State,  under  the 
seal  of  the  state,  of  which  the  secretary  is  also  the  custodian. 
That  the  duty  to  publish  the  laws  does  not  include  the  prepara- 
tion thereof,  for  printing  and  publishing,  seems  to  us  inconsis- 
tent with  reason  or  precedent.  This  assumes  that  it  was  not  the 
duty  of  the  secretary  to  prepare  the  copies  of  the  law  for  the 
printer,  but  that,  in  the  letting  of  the  contract,  it  was  the  under- 
standing that  the  expense  of  making  the  necessary  copies,  in- 
dexes, etc.,  was  to  be  borne  by  the  printing  company  having  the 
contract.  Such  copies  must  be  made  in  the  secretary's  office, 
and  be  verified  by  him.  They  must  be  made  by  him,  or  under 
bis  direction  and  supervision,  and  he  could  only  do  these  things 
in  his  official  capacity,  and  the  fees  chargeable  therefor  are  fixed 
by  law,  and  are  required  to  be  paid  into  the  state  treasury.  It 
is  begging  the  question  to  say  that  the  printer  could  put  a  corps 
of  copyists  into  the  office  of  the  secretary  to  perform  such  work, 
for  if  the  secretary  declined,  as  well  he  might,  to  certify  or  au- 
thenticate copies  so  made,  the  labor  would  be  thrown  away. 
The  law  should  not  receive  an  interpretation  which  would  lead 
to  such  invidious  and  disturbing  conditions. 

It  would  be  idle  to  say  that  because  the  word  "publishing,**  in 
its  strictest  sense,  does  not  include  "printing,*'  therefore  the  ap- 
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propriation  made  by  the  legislature  for  the  publishing  ^^of  the 
laws  and  journals  did  not  include  the  expense  of  printing'' ;  but 
such  a  concluEion  would  not,  it  seems  to  ub»  be  any  more  falla- 
cious than  the  construction  contended  for  by  defendant  The 
law  must  be  so  construed  as  to  carry  out  the  manifest  intention 
of  the  lawmakers ;  and,  in  construing  the  law  upon  this  sub ject» 
we  must  take  into  consideration  both  ihe  proyisions  of  the  con- 
stitution and  the  laws  applicable  thereto,  and  from  these  de- 
termine the  intention  of  the  lawmakers;  and,  so  taking  them, 
it  is  palpable  to  our  minds  that  it  was  intended  that  the  salary 
allowed  the  officer  should  be  in  full  compensation  for  all  ser- 
yices  rendered  by  him  by  virtue  of  his  office  or  in  his  official  ca* 
pacity. 

We  have  examined  all  of  the  authorities  cited,  and  we  believe 
the  views  we  have  reached  are  sustained  fully  by  all  the  cases 
pertinent  to  the  question  under  consideration.  The  case  of 
State  V.  Liedthe,  12  Neb.  171, 10  N.  W.  703,  cited  by  defendant, 
is  particularly  in  point,  and  arose  upon  circumstances  very  like 
those  in  the  case  under  consideration,  and  the  decision  wats  upon 
a  constitutional  provision  similar  to  section  19  of  article  4  of 
the  Idaho  constitution. 

There  is  another  feature  of  this  case,  and  the  law  applicable 
thereto,  to  which  it  is  as  well,  perhaps,  to  call  attention.  It  is 
conceded  that  the  amount  paid  the  defendant  was  a  part  of  the 
consideration  expressed  in  the  contract  made  with  the  Sentinel 
Printing  Company,  and  that  the  consideration  expressed  in  said 
contract  was  fixed  in  view  of  and  with  relation  to  the  sum  to  be 
paid  to  the  defendant  for  the  services  performed  by  him.  This, 
we  think,  was  clearly  within  the  prohibition  expressed  in  sec- 
tion 365  of  the  Revised  Statutes  of  this  state.  ^'Members  of 
the  legislature,  territorial,  county,  city,  district  and  precinct 
officers,  must  not  be  interested  in  any  contract  made  by  them 
in  their  official  capacity,  or  by  any  body  or  board  of  which  thqr 
are  members.'^  The  damages  allowed  by  section  209  of  the  Re- 
vised Statutes,  are  intended  as  a  penalty  for  a  willful  derelic- 
tion, or  refusal  by  the  officer  upon  whom  demand  is  made;  and 
as  it  is  apparent  that  the  action  of  the  defendant  was  not  at- 
tributed to  any  design  or  desire  on  his  part  to  avoid  a  duty,  or 
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misinterpret  the  law  to  his  own  advantage,  and,  moreover,  as 
he  alleges  in  his  answer  that  he  acted  in  the  matter  throughout 
upon  the  advice  of  his  proper  legal  adviser,  the  attorney  general, 
we  are  not  inclined  to  enforce  the  penalty  of  twenty-five  per 
cent  damages  or  the  interest.  The  writ  of  mandate  will  issue 
commanding  the  defendant  to  pay  into  the  state  treasury  the 
sum  of  $675,  so  received  by  him  as  aforesaid,  on  or  before  the 
first  Monday  of  April,  1898.  The  clerk  is  directed  to  charge 
no  fees  in  this  case. 

Sullivan^  C.  J.,  and  Quarles^  J.,  concur. 


(February   26,    1898.) 
BLAINE  COUNTY  v.  LINCOLN  COUNTY. 

[62  Pao.  166.] 

BOAID  or  AooouNTANTS — CusBiGAL  DUTIES. — ^Aooountaiits  appointed 
under  the  provisione  of  an  act  creating  a  new  county  out  of  part 
of  the  territory  of  another  county,  to  apportion  the  indebtedneea 
of  the  old  county  between  it  and  the  new  county,  upon  a  given 
bane,  are  not  vested  with  either  legialative  or  judicial  functiona, 
but  perform  mere  clerical  duties.  Blaine  County  v.  timithf  6  Idaho, 
265,  48  Pac.  28d,  cited  and  approved. 

Baiib— Acts  or  Boabd  not  Final. — ^The  acts  of  a  board  of  accountants 
appointed  to  apportion  a  debt  between  two  counties  upon  a 
given  basis,  is  not  final,  but  may  be  impeached  on  the  ground  oi 
fraud  or  mistake. 

BrATUTOBT    LlABILITT    OF    NeWLT    CbBATKD    Ck)UNTT — JURISDICTION    Or 

GouiEr  TO  IMFBACH  REPORT  OF  ACCOUNTANTS. — A  board  of  account- 
ants provided  by  statute  to  apportion  a  certain  indebtedness  between 
two  counties,  on  a  given  basis,  acted  and,  in  acting,  failed  to  carrj 
out  the  direction  of  such  statute,  by  which  failure  on  their  part 
one  county  was  defrauded  of  a  large  sum  of  money,  which  should, 
under  the  provisions  of  such  statute,  be  paid  to  it  by  the  other 
county.  Held,  that  in  such  ease,  the  courts  have  jurisdiction  to 
grant  relief.  Held,  further,  that  it  was  the  duty  of  said  board  to 
carry  out  the  provisions  of  the  statute  under  which  it  was  cre- 
ated, and  in  case  of  failure  by  such  board  to  perform  its  duties, 
the  court  must,  in  a  proper  action  therefor,  grant  relief  by  render* 
ing  such  judgment  ba  will  carry  out  the  will  of  the  legiaiature 
M  expressed  in  said  statute. 

(Syllabus  by  the  court.) 
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APPEAL  from  District  Court,  Ada  County. 

Selden  B.  Kingsbury  and  Lyttleton  Price,  for  Appellant. 

Have  the  courts  jurisdiction  of  this  action?  That  is  to  say, 
has  the  plaintiff  a  right  to  call  upon  the  courts  to  enforce  this 
obligation  according  to  the  intent  and  purposes  of  the  legislature 
notwithstanding  the  provision  for  the  appointment  of  the  ac- 
countants to  compute  the  amount  of  it?  {Cvsier  Co.  v.  YeUow- 
stone  Co.,  6  Mont.  39,  9  Pac.  686;  Grant  County  v.  Lak$ 
County,  17  Or.  453,  21  Pac.  447;  Brewster  v.  Harwich,  4  Mass. 
278;  Forrest  County  v.  Langlade  County,  78  Wis.  605,  46  N. 
W.  598;  Contra  Costa  County  v.  Alameda  County,  26  Cal.  642; 
Rogers  v.  Hayes,  3  Idaho,  597,  32  Pac.  269;  Nevada  v.  Board 
of  Ormsby  Co.,  7  Nev.  392;  Morrow  Co.  v.  Hendryx,  14  Or. 
397, 12  Pac.  806;  Nez  Perces  Co.  v.  Latah  Co.,  3  Idaho,  413,  31 
Pac.  800 ;  People  v.  Hester,  6  Cal.  679 ;  People  v.  Supervisors  El- 
dorado Co.,  8  Cal.  5S;  Morgan  v.  Beloit,  7  Wall.  613.)  A  coupon 
is  an  express  contract  for  the  direct  payment  to  bearer  of  a  cer- 
tain sum  of  money  at  a  certain  time,  and  generally  at  a  cer- 
tain place.  In  this  instance  it  was  payable  in  the  city  of  New 
York.  It  is  a  specific  contract  complete  in  itself,  negotiable  in 
form  and  possessing  every  attribute  of  commercial  paper. 
When  overdue,  being  an  absolute  promise  to  pay  a  certain  sum 
of  money  on  the  date  named,  it  bears  interest  from  the  date  of 
its  maturity.  (5  Thompson  on  Corporations,  6107,  6108, 
6111-6114;  note  on  coupons,  etc.,  64  Am.  Dec.  428;  Clark 
V.  Iowa  City,  20  Wall.  683-689;  Morris  Canal  Co.  v.  Fish- 
er, 1  Stock.  Ch.  667,  64  Am.  Dec.  428;  Welsh  v.  First  Div.  etc.  R. 
R.,  26  Minn.  320;  2  Parsons  on  Bills  and  Notes,  116,  393;  OeU 
poke  V.  Dubuque,  1  Wall.  206;  Thompson  v.  Lee  County,  3 
Wall  327;  City  of  Aurora  v.  West,  7  Wall.  82.  See  brief 
of  plaintiff  in  error  in  this  case  on  p.  43 ;  Town  of  Genoa 
V.  Woodruff,  92  U.  S.  602;  Mercer  Co.  v.  Hackett,  1  Wall.  83; 
Knox  Co.  V.  Aspinwall,  24  How.  376;  White  v.  Vermont  etc. 
R.  R.,  21  How.  576 ;  McCoy  v.  Washington  County,  7  Am.  Law 
Beg.  193,  3  Wall  Jr.  881,  Fed.  Cas.  No.  8731;  3  Story  on  Bills, 
336;  Hollingsworth  v.  Detroit,  3  McLean,  472,  Fed.  Cas.  No. 
6613;  Delafield  v.  Stevens,  2  Hill,  177-;  WUliams  v.  Sherman,  7 
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Wend.  112;  Amy  v.  Dubuque,  98  CT.  S.  470;  KoshJconong  v. 
Burton,  104  U.  S.  668;  Fana  v.  Bowler,  107  TJ.  S.  629,  2  Sup. 
Ct.  Rep.  704;  Holden  v.  Freedmanfs  etc.  Co.,  100  U.  S.  72; 
Lawton  v.  South  Carolina  R.  Co.,  2  S.  C.  248.  See  Statutes 
of  Minnesota,  Wisconsin  and  Pennsylvania  on  interest.)  In- 
terest on  coupons  after  maturity.  The  law,  as  construed  by  the 
highest  court  of  the  state,  at  the  time  of  the  issue  of  the  bonds 
enters  into  and  forms  a  part  of  the  contract,  between  the  cor- 
poration and  the  bondholder.  (15  Am.  &  Eng.  Ency.  of  Law, 
1269,  note  7;  Alcoit  v.  Supervisors,  16  Wall.  386;  Douglas  v. 
Pike  County,  101  U.  S.  677;  Anderson  v.  Santa  Ana  Town- 
ship,  116  U.  S.  633,  6  Sup.  Ct.  Rep.  413.)  Bonds  and  coupons 
like  these  by  universal  usage  and  consent  have  all  the  qualities 
of  commercial  paper.  (Mercer  Co,  v.  Hachett,  1  Wall.  83; 
Knox  Co.  V.  Aspinwall,  24  How.  376 ;  White  v.  Vermont  etc.  R. 
R.  Co.,  21  How.  575;  McCoy  v.  Washington  Co.,  7  Am.  Law 
Reg.  193,  3  Wall.  Jr.  381,  Fed.  Cas.  No.  8731;  City  of  Aurora 
V.  West,  7  Wall.  82.) 

P.  K  Williams  and  Vic  Bierbower,  for  Respondent. 

In  this  case,  although  it  may  be  shown  by  the  evidence  that 
the  accountants  may  have  made  some  mistake  in  their  account- 
ing, and  even  though  it  may  be  admitted  that  the  court,  upon  a 
proper  complaint,  might  have  jurisdiction  to  correct  such  error, 
no  relief  therefor  can  be  had  in  this  case,  because  there  is  no 
all^ation  of  mistake  or  allegation  of  facts  showing  that  any 
mistake  has  been  made.  On  the  contrary  all  the  allegations  of 
error  and  wrong  are  distinctly  charged  as  intentional  and  fraud- 
ulent. (Bliss  on  Code  Pleading,  2d  ed.,  sees.  159-162 ;  Pomeroy 
on  Remedies,  2d  ed.,  sees.  84,  563,  554,  559;  Rome  Exchange 
Bank  v.  Names,  6  Abb.  Ct.  App.  Dec.  83 ;  Hwit  v.  Daniel,  6  J. 
J.  Marsh.  399;  McMichael  v.  Kilmer,  76  N.  Y.  36;  Dudley  v. 
Bcranton,  67  N.  Y.  424.)  This  power  of  the  legislature  to 
create,  divide,  consolidate  at  pleasure,  or  abolish  at  pleasure,  coun- 
ties and  other  municipal  corporations,  carries  with  it  the  power 
on  division  to  provide  in  the  legislative  discretion  for  the  divi- 
sion of  its  properties  and  liabilities,  and  such  power  of  the  legis- 
lature is  final  and  conclusive  as  to  such  division,  and,  if  no  di- 


Digitized  by  VjOOQIC 


60  Blaink  Co.  v.  Lincoln  Co.  [6  Idaho, 

Opinion  of  the  Court— Quarles,  J. 

vision  is  provided  for,  it  must  be  assumed  that  the  I^islature 
concluded  that  none  should  be  made.  (Windham  v.  Portland, 
4  Mass.  384;  Hampshire  v.  Franklin,  16  Mass.  76.)  The  legis- 
lature itself  designated  accountants  or  agents  to  carry  out  the 
legislative  will  in  so  far  as  ascertaining  amounts  and  working 
out  the  mere  matter  of  detail.  If^  then,  this  agency  of  the 
legislature  make  a  mistake  or  fail  to  carry  out  the  legislative 
purpose,  it  is  submitted  that  within  the  general  principles  of 
the  doctrines  laid  down  in  preceding  cases  the  mistake  is  to  be 
corrected  by  the  legislature  itself,  and  this  is  distinctly  de- 
clared in  the  case  of  Orange  County  v,  Los  Angeles  County,  114 
Cal.  390,  46  Pac.  173.  (Los  Angeles  Co.  v.  Orange  Co.,  97  CaL 
329,  32  Pac.  316;  Tulare  Co.  v.  Kings  Co.,  117  CaL  196,  49 
Pac.  8;  Sedwich  Co.  v.  Bunker,  16  Kan.  498.) 

QTJAELES,  J.— By  Act  of  March  18, 1895  (Sess.  Laws  1895, 
pp.  170-174),  creating  Lincoln  county  out  of  territory  of  Blaine 
county  (formerly  Alturas  and  Logan  counties),  it  is  provided 
that  Lincoln  county  shall  pay  to  Blaine  counl^  a  portion  of  the 
debt  of  said  latter  county  proportionate  to  the  assessed  valuation 
of  the  property  in  Lincoln  county  taken  from  Blaine  county, 
and  to  be  ascertained  from  the  assessment-rolls  of  the  former 
counties  of  Logan  and  Alturas  for  the  year  1894.  The  act  pro- 
vides for  the  appointment  of  accountants  to  ascertain  the  debt 
to  be  apportioned,  the  per  cent  of  such  debt  to  be  ascertained 
from  said  assessed  valuation  of  property,  and  the  fixing  of  the 
amount  to  be  paid  to  Blaine  county  by  Lincoln  county.  Part 
of  section  5  of  said  act  is  as  follows : 

'^Said  accountants  must  meet  at  the  town  of  Hailey  on  the 
first  Monday  of  May,  1895,  and  after  taking  the  usual  oath  of 
oflSce,  they  must  proceed  to  ascertain  and  determine :  "1.  The  en- 
tire amount  of  taxable  property  assessed  in  Alturas  and  Logan 
counties  for  the  year  1894,  as  shown  by  the  assessment-books  of 
said  counties;  2.  From  the  assessment-books  of  Logan  county 
they  must  ascertain  and  determine  the  amount  of  taxable  prop- 
erty assessed  within  the  limits  of  the  county  of  Lincoln,  as 
hereinbefore  desribed;  3.  They  must  ascertain  the  amount 
of  cash  ill  the  treasuries  of  Alturas  and  Logan  counties  at  the 
date  of  the  passage  of  this  act  which  was  available  for  the  pay- 
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ment  of  the  indebtedness  of  said  counties^  "whether  represented 
by  outstanding  bonds,  warrants  or  otherwise,  and  the  amount 
of  interest  accrued  and  unpaid  at  said  date;  4.  They  must  then 
deduct  from  the  amount  of  the  indebtedness,  so  ascertained  and 
determined,  the  amount  of  cash  in  the  treasuries  of  Alturas  and 
Logan  counties  at  the  date  of  the  passage  of  this  act  which  was 
available  for  the  payment  of  the  indebtedness  of  said  counties, 
or  any  part  thereof;  5.  They  must  proceed  to  ascertain  and  de- 
termine the  amount  of  indebtedness  of  the  counties  of  Logan 
and  Alturas  after  deducting  the  cash  available  for  the  payment 
of  the  same,  or  any  part  thereof,  and  apportion  between  the 
counties  of  Blaine  and  Lincoln  the  remaining  indebtedness  in 
the  same  ratio  that  the  taxable  property  of  the  coimties  of  Blaine 
and  Lincoln,  so  ascertained  and  determined  bears  fo  the  entire 
amount  of  taxable  property  within  the  limits  of  the  county  of 
Blaine  as  shown  by  the  assessment-books  of  Alturas  and  Logan 
counties  for  the  year  1894.'* 

Section  6  of  said  act  is  as  follows:  "At  their  regular  April 
^ession^  1895,  the  commissioners  of  each  of  the  counties  of 
Blaine  and  Lincoln  must  appoint  each  a  suitable  person  to  ex- 
amine and  appraise  the  courthouse  and  jail  in  the  town  of 
Hailey.  Said  appraisers  shall  meet  at  said  town  of  Hailey  on 
the  first  Monday  in  May,  1896,  and  ascertain  and  determine  the 
present  cash  value  of  said  courthouse  and  jail,  and  the  half 
block  of  ground  upon  which  they  are  situated,  and  immediately 
report  to  the  accountants  herein  provided  for,  the  amount  at 
which  they  have  appraised  said  property,  and  the  accountants 
must  charge  the  amount  so  reported  to  the  county  of  Blaine, 
and  add  it  to  her  ratable  portion  of  the  indebtedness  ascertained, 
as  herein  required.*' 

The  act  then  provides  that  county  commissioners  "must  cause 
warrants  to  be  issued  by  the  auditor  of  Lincoln  county  in  favor 
of  Blaine  county  to  the  full  amount  of  the  ratable  proportion 
of  the  indebtedness  of  said  Blaine  county,  as  ascertained  and 
determined  in  the  manner  hereinbefore  described,'*  etc.  (Laws 
1895,  p.  173,  sec.  7.)  Under  said  act  accountants  were  ap- 
pointed, who  found  and  reported*  the  assessed  valuation  of  prop- 
erty in  Blaine  coimty  to  be  $1,419,898,  and  in  Lincobi  $990,977, 
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making  fifty-eight  and  nine-tenths  per  cent  of  the  property  in 
Blaine  and  forty-one  and  one-tenth  per  cent  in  Lincoln.  The^ 
accountants  found  the  indebtedness  of  Blaine  county  to  aggr^ 
gate  $567,310.74.  From  this  sum  they  deducted  the  cash  in 
the  treasury  of  Blaine  county,  amount  of  debts  due  Blaine 
county  from  Elmore  and  Bingham  counties,  and  other  items> 
amounting  in  all  to  $155,929.02,  leaving  the  amount  to  be  ap- 
portioned at  $411,381.72,  and  Lincoln's  share  of  same  to  be 
paid  to  Blaine  fixed  at  $127,377.89;  this  result  being  reached 
by  adding  to  Blaine's  ratable  portion  of  said  debt,  $41,7^0,  the 
value  of  the  Blaine  county  courthouse  as  fixed  by  said  ap- 
praisers, and  by  deducting  the  same  amount  from  Lincoln's 
ratable  portion  of  said  debt.  Blaine  county  refused  to  accept 
the  report  of  said  accountants  as  correct,  and  refused  to  settle 
on  the  basis  of  said  report,  and  October  18,  1895,  commenced 
this  action  to  have  determined  and  decreed  the  actual  amount 
to  be  paid  by  Lincoln  county  to  Blaine  county  under  the  provi- 
sions of  said  act.  By  agreement  of  both  parties,  the  cause  was 
heard  by  Charles  S.  Kingsley,  as  referee,  who  heard  and  reported 
the  evidence,  with  his  findings  thereon,  and  the  trial  court 
thereafter  rendered  judgment,  but  rejected  the  report  of  said 
referee  in  part  and  adopted  it  in  part.  Said  referee  found  as 
follows:  Assessed  valuation  for  1894:  Blaine  county,  $1,396,- 
655.73;  Lincoln  county,  $1,014,032.99.  Blaine's  percentage, 
.57936;  Lincoln's  percentage,  .42064.  The  referee  then  found 
the  amount  of  indebtedness  owing  by  Blaine,  including  interest 
thereon  to  March  18,  1895,  to  be  $603,490.45.  From  this 
amount  tlie  referee  deducted  $36,625.02,  the  amount  of  cash 
that  he  found  to  be  in  the  treasury  of  Blaine  (formerly  Alturas 
and  Logan)  county,  applicable  to  the  payment  of  said  indebted- 
ness, and  the  further  sum  of  $31,000,  the  value  of  Blaine 
county's  courthouse,  as  found  by  him ;  leaving  the  amount  to  be 
apportioned  between  the  said  counties  at  $535,865.43;  placing 
Blaine's  proportion  at  $310,459,  and  Lincoln's  at  $226,406.43. 

The  district  court  held — correctly,  we  think — ^that  the  ac- 
countants were  not  authorized  to  deduct  from  the  indebtedness 
of  Blaine  county  prior  to  making  the  apportionment  the  sums 
due  from  Elmore  and  Bingham  counties.    The  district  court 
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corrected  the  report  of  the  accountants  by  deducting  from  the 
aggregate  indebtedness  of  Blaine  county^  as  cash  in  the  county 
treasury,  $37,279.34,  instead  of  the  item,  ''Blaine  county  re- 
sources, $155,929.02,'^  but  held  the  report  of  said  accountants 
in  all  other  respects  binding  upon  both  counties.  The  report  of 
said  accountants  is  attacked  by  the  complaint  as  being  incorrect, 
false  and  fraudulent.  The  defendant  contended  that  the  court 
had  no  jurisdiction,  for  the  reason  that  the  legislature  is  au- 
thorized by  the  constitution  to  divide  counties  and  apportion  the 
indebtedness,  and  that  to  carry  out  the  intention  of  such  legisla- 
tiye  enactment  the  legislature  could  employ  the  agency  used 
in  this  case.  This  contention  is  correct,  and  so  regarded  by  the 
district  court.  But  the  district  court  held  that  the  ''stating  of 
the  account  between  the  two  counties*'  necessarily  required  the 
exercise  of  judgment  on  the  part  of  the  accountants,  whose  acts 
could  not  be  attacked  in  a  proceeding  of  this  kind,  which  con- 
elusion  was  not  correct.  Having  divided  one  county,  and 
created  a  new  one  out  of  part  of  the  old  one,  and  provided  for 
the  apportionment  of  the  outstanding  indebtedness  of  the  old 
county  between  the  two  upon  a  given  basis,  it  was  proper  for 
the  legislature  to  provide  agencies  to  carry  its  will  into  effect. 
But  the  accountants  provided  were  not  clothed  with  either  legis- 
lative or  judicial  functions.  The  acts  required  of  them  were 
purely  clerical.  They  were  required  to  ascertain  the  assessed 
valuation  of  the  property  in  the  old  county  for  the  year  of  1894, 
as  shown  by  the  assessment-rolls,  and  to  ascertain  the  per  cent 
of  same  in  each  of  the  counties  litigant  This  was  mere  mat- 
ter of  computation.  Then  said  accountants  were  to  ascertain 
the  amount  of  the  outstanding  indebtedness  of  Blaine  county, 
deduct  therefrom  the  cash  in  the  treasury  of  the  former  counties 
of  Alturas  and  Ix)gan  (both  then  merged  into  Blaine)  applica- 
ble to  the  payment  of  said  indebtedness,  and  then  to  apportion 
the  balance  of  said  indebtedness  between  Blaine  and  Lincoln 
counties  in  the  proportion  that  the  assessed  valuation  of  prop- 
erty for  1894  in  one  county  bore  to  that  in  the  other.  Said 
accountants  were  then  to  add  to  Blaine  county ^s  ratable  portion 
of  said  debt,  so  ascertained,  the  amount  at  which  the  appraisers 
had  valued  the  Blaine  county  courthouse.    All  of  said  acts  were 
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clerical,  and  said  acts  were  directed  to  be  done  in  the  above- 
name^  order.  The  accountants  were  not  authorized  to  deduct 
anything  from  the  indebtedness  to  be  apportioned,  except  the 
cash  in  the  treasury  applicable  to  the  payment  of  same.  The 
action,-  of  said  accountants  was  not  final.  They  failed  to  carry 
out  the  expressed  will  of  the  legislature,  and  did  not  do  those 
things  which  the  legislature  required  them  to  do.  They  did  not 
find  the  true  valuation  of  the  property  in  the  two  counties. 
They  did  not  find  the  true  ratio  existing  between  the  assessed 
valuation  of  the  property  in  the  two  counties.  They  appor- 
tioned the  debt  on  the  wrong  basis,  and  then  added  to  the 
amount  apportioned  to  Blaine  the  valuation  $41,700,  found  by 
the  appraisers  as  the  value  of  the  Blaine  county  courthouse,  and 
deducted  the  same  amount  from  the  amount  apportioned  to  Lin- 
coln county.  The  result  of  their  action  was  to  reduce  the 
amount  which  Lincoln  county  was  to  pay  to  Blaine,  something 
over  $100,000.  Whether  the  said  accountants  intended  to  com- 
mit a  fraud  upon  the  rights  of  Blaine  county,  or  their  action 
was  the  result  of  mistake  or  inadvertence,  is  immaterial,  as  the 
result  defrauded  Blaine  county,  and,  if  not  actual  fraud,  is  legal 
fraud.  Said  accountants  made  numerous  errors,  all  of  them 
against  one  and  in  favor  of  the  other  county,  and  under  such 
circumstances  perhaps  actual  fraud  should  be  i)resumed. 

The  position  of  the  respondent  that  the  court  has  no  jurisdic- 
tion of  the  subject  matter  of  this  action,  and  no  power  to  grant 
relief  to  the  appellant,  the  action  of  the  accountants  being  final, 
is  not  tenable.  The  legislature  fixed  the  rights  of  both  parties. 
It  would  be  a  travesty  on  law  and  the  administration  of  justice 
to  say  that  under  the  circumstances  of  this  case  the  expressed 
will  of  the  legislature  could  be  defeated  by  said  accountants,  and 
that  the  courts  are  powerless  to  grant  relief  to  the  injured  party. 
(See  Blaine  Co.  v.  Smith,  6  Idaho,  255,  48  Pac.  286.) 

There  is  nothing  in  the  argument  that  the  appellant  should 
resort  to  the  legislature  for  relief.  The  legislature  has  acted 
in  the  matter.  It  has  fixed  the  rights  of  both  parties,  and  pro- 
vided the  standard  by  which  Lincoln  count/s  liability  to  Blaine 
county  is  to  be  determined.  It  was  the  duty  of  said  account- 
ants to  do  those  things,  and  only  those  things,  required  by  said 
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act  of  the  legislature.  They  did  not  obey  the  mandates  of  the 
kgisktnre,  and  the  courts  have  jurisdiction  to  grant  relief,  and 
to  carry  out  the  expressed  will  of  the  legislature  under  the  cir- 
cumstances of  this  case.  It  will  be  seen  by  a  careful  reading 
of  the  said  act  that  after  the  apportionment  of  the  debt  between 
the  two  counties  the  value  of  the  Blaine  county  courthouse  was 
to  be  added  to  the  amount  of  the  indebtedness  apportioned  to 
Blaine  county.  But,  as  it  is  not  provided  in  said  act  that 
Blaine  county  shall  pay  the  value  of  said  courthouse  to  any  per- 
son, natural  or  artificial,  or  that  the  value  thereof  should  be 
deducted  from  the  amount  to  be  paid  by  Lincoln  county  to 
Blaine  county,  the  fixing  of  a  valuation  on  the  said  courthouse 
would  seem  to  be  an  idle  act,  and  the  amount  of  such  valuation 
immaterial.  It  would,  perhaps,  have  been  equitable  to  have  de- 
ducted the  value  of  said  courthouse  from  the  aggregate  indebt- 
edness before  apportionment,  but  the  legislature  did  not  so  pro- 
vide, and  neither  the  said  accountants  nor  the  court  can  add  to 
or  take  from  the  provisions  of  the  legislative  act  under  consid- 
eration. 

We  have  carefully  considered  the  evidence  in  this  case,  and 
think  that  the  findings  of  the  said  referee  as  to  the  assessed 
valuation  of  property,  the  pro  rata  share  of  each  of  the  counties 
litigant,  the  amount  of  the  outstanding  indebtedness  of  Blaine 
eounty,  and  the  amount  of  cash  in  the  county  treasury  applica- 
ble to  the  payment  of  said  indebtedness  fully  supported  by  said 
evidence.  The  said  referee  erroneously  added  the  value  of  the 
Blaine  county  courthouse  to  the  cash  in  the  treasury  applicable 
to  the  payment  of  Blaine^s  indebtedness;  and  he  should  not, 
for  the  reasons  hereinbefore  given,  have  deducted  the  value  of 
said  courthouse  from  such  indebtedness  before  apportioning  it 
between  the  two  counties.  In  determining  the  amount  of  the 
outstanding  indebtedness  of  Blaine  county  the  referee  computed 
simple  interest  on  same,  but  failed  to  compute  or  allow  interest 
on  Interest  coupons  past  due.  The  action  of  the  referee  in  this 
respect  was  correct.  Chapter  6,  title  13  of  the  Civil  Code, 
under  which  the  bonds  in  question  were  issued,  provides  that 
such  bonds  shall  be  paid  "at  the  oflBce  of  the  county  treasurer, 
-or  at  such  bank  in  the  city  of  New  York  as  may  be  designated 
Idaho,  Vol  6-6 
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by  the  board  of  county  commissioners,  at  the  option  of  the 
holder  thereaf  .^*  There  is  no  allegation  or  proof  in  the  record 
before  us  that  said  bonds  and  their  coupons  were  payable  in  New 
York,  hence  we  are  compelled  to  hold  that  said  bonds  and  cou* 
pons  are  Idaho  contracts,  and  to  be  performed  in  Idaho.  Sec- 
tion 1265  of  the  Revised  Statutes,  prohibits  compound  interest 
To  have  authorized  the  allowance  of  compound  interest,  or  in- 
terest on  the  interest  coupons,  it  should  have  been  alleged  and 
shown  that  said  interest  coupons  were,  by  the  contract,  payable 
in  New  York,  and  that  by  the  laws  of  New  York  interest  was 
allowable  on  them.  Such  conditions  were  suggested  by  coun- 
sel for  appellant  in  their  argument,  but  such  suggestions  were 
not  proper,  and  cannot  be  considered.  In  the  absence  of  alle- 
gation and  proof  to  the  contrary,  the  presumption  is  that  the 
said  bonds  and  coupons  are  payable  and  to  be  paid  where  made. 
Compound  interest  not  being  allowable  in  Idaho,  neither  the  said 
accountants  nor  the  court  can  compute  interest  on  said  coupona 
in  estimating  the  amount  of  indebtedness  of  Blaine  county  to  be 
apportioned.  The  outstanding  indebtedness  of  Blaine  county 
at  the  time  the  same  should  have  been  apportioned  between  the 
counties  litigant  was  the  sum  of  $603,490.45.  The  cash  in  the 
county  treasuries  applicable  to  the  payment  of  flaid  indebtedness 
was  the  sum  of  $36,626.02.  Balance  to  be  apportioned  between 
the  two  counties,  $566,865.43.  Lincoln's  pro  rata  thereof 
(.42064  per  cent)  is  $238,446.27,  for  which  amount  Blaine 
county  should  have  had  judgment.  The  judgment  appealed  from 
is  reversed,  and  the  cause  is  remanded  to  the  district  court,  with 
instructions  to  enter  judgment  in  favor  of  the  plaintiflf,  Blaine 
county,  and  against  the  defendant,  Lincoln  county,  for  the  sum 
of  $238,446.27,  to  be  paid  by  the  warrants  of  said  Lincoln 
county,  issued  in  the  manner  and  amounts  as  provided  in  section 
7  of  said  act  of  March  18, 1895,  all  of  such  warrants  drawiDg  in- 
terest from  March  18,  1895,  until  paid;  and  costs  of  suit  in- 
curred by  plaintiff  in  the  action.  Costs  of  this  appeal  awarded 
to  the  appellant. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 
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(February   26,    1898.) 

STRODE  V.  STRODE. 
[52   l-ac    161.] 

DrroBCE — Sebticb  by  Publication. — ^All  of  the  requirements  of  the 
fltatnte  authorizing  service  of  summone  by  publication  must  be 
complied  with  to  give  the  court  jurisdiction. 

Sauk — What  Negessabt  to  Give  Jxtbisdigtion. — ^When  the  record 
fails  to  ^ow  that  a  copy  of  the  summons  was  sent  to  the  ad- 
dress of  the  defendant,  when  the  order  directs  that  to  be  done,  ser- 
▼ice  of  the  publication  is  not  complete,  and  does  not  give  the 
eourt  jurisdiction. 

Same — Pboof  or  Sebvice. — ^Unless  affidavits  are  filed  showing  that  all 
of  the  requirements  of  the  statute  authorizing  service  by  publica- 
tion have  been  complied  with,  the  court  has  no  jurisdiction  to 
enter  judgment  and  decree. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Ada  County. 

Hawley  ft  Puckett,  for  Appellant 

Affidavit  and  order  for  publication  are  not  part  of  the  judg- 
ment-roll. (Rev.  Stats.,  sec.  4456;  McCanley  v.  Folton,  44 
Oal.  365;  In  re  Newman,  75  Cal.  215,  7  Am.  St.  Rep.  146,  16 
Pac  887;  Hahn  v.  Kelly,  34  Cal.  391,  94  Am.  Dec.  742,  and 
iiote;  People  v.  Temple,  103  Cal.  447,  37  Pac.  414.)  The  affi- 
davit to  obtain  service  is  not  a  jurisdictional  fact.  (Dore  v. 
(Dougherty,  72  Cal.  232,  1  Am.  St.  Rep.  48,  13  Pac.  621;  Neto- 
'combe  V.  Newcomhe,  13  Bush,  594;  Thom^as  v.  Mahone,  9  Bush, 
125.)  It  will  be  presumed  that  evidence  to  establish  the  suffi- 
ciency of  the  service  has  been  introduced.     {Blasdell  v.  Kean, 

8  Nev.  308;  OUpen  v.  Page,  1  Saw.  325,  Fed.  Cas.'  No.  6205.) 
The  existence  of  any  jurisdictional  fact,  not  affirmed  upon  the 
tecord,  will,  upon  a  collateral  attack,  be  presumed.  (Freeman 
on  Judgments,  124, 125;  Wiggin  v.  Superior  Court,  68  Cal.  400, 

9  Pac.  646.)  Where  the  record  is  silent  as  to  a  question  of  ju- 
risdiction the  judgment  of  the  court  cannot  be  collaterally  im- 
peached for  any  alleged  want  of  jurisdiction  over  the  parties  to 
the  decree.  (Lawler  v.  White,  27  Tex.  353 ;  Hahn  v.  Kelly,  34 
CaL  391,  94  Am.  Dec.  742,  and  note;  Cole  v.  Butler,  23  Mo.  401; 
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I  Black  on  Judgments,  263.)  Whether  summons  was  regularly 
issued  or  not  is  not  a  jurisdictional  fact.  (Dore  v.  Dougherty, 
72  Cal.  232,  1  Am.  St.  Hep.  48,  13  Pac.  621;  Dunham  v.  WiU 
•fnng,  69  Mo.  355;  Casey  v.  People,  165  111.  49,  46  N.  B.  7; 
Newman  v.  Bulloch,  23  Colo.  217,  47  Pac.  379.) 

W.  E.  Borah,  for  Bespondent. 

Whenever  it  appears,  either  from  the  records  or  by  evidence 
outside,  that  the  defendants  were,  at  the  time  of  the  alleged 
service  upon  them,  beyond  the  reach  of  the  process  of  the  court, 
the  presumption  ceases  and  the  burden  of  establishing  the  juris- 
diction over  them  is  thrown  upon  the  party  who  invokes  the 
benefit  of  the  judgment.  So,  too,  the  presumption  ceases  when 
the  proceeding  was  not  in  accordance  with  the  course  of  the 
common  law.  (Oray  v.  Larimore,  4  Saw.  639,  Fed.  Cas.  No. 
6721 ;  Freeman  on  Judgments,  3d  ed.,  123,  127 ;  Black  on  Judg- 
ments, sec.  279;  Galpin  v.  Page,  18  Wall.  969.)  The  fact  that 
the  statute  has  been  strictly  followed  must  be  proved  no  pre- 
sumption of  jurisdiction  being  indulged  in.  (Stewart  on  Juris- 
diction, sec.  234;  O'Dell  v.  Campbell,  9  Or.  298;  Victor  v.  Davis, 

II  Or.  447,  6  Pac.  750;  Pennoyer  v.  Knejf,  96  U.  S.  743; 
Cofield  V.  McClelland,  16  Wail.  dSl-,  Commonwealth  v.  Blood,  97 
Mass.  638.)  Statutes  requiring  service  by  publication  are  in 
derogation  of  the  common  law  and  must  be  strictly  construed. 
{Forbes  v.  Hyde,  31  Cal.  35;  People  v.  Huber,  20  Cal.  81; 
Baley  v.  Seaman,  30  Cal.  618;  Scorpion  v.  Mao'sano,  10  Nev. 
'380;  O'Dell  v,  Campbell,  9  Or.  298;  Oray  v.  Larimore,  4  Saw. 
639,  Fed.  Cas.  No.  5721;  Tunis  v.  Withrow,  10  Iowa,  305,  77 
Am.  Dec.  117;  Vizzard  v.  Taylor,  97  Ind.  93;  Boyland  v.  Boy- 
land,  18  111.  551;  Black  on  Judgments,  sec.  232;  Earl  v.  Mc- 
Veigh, 95  U.  S.  fe03;  Seitlemier  v.  Sullivan,  97  U.  S.  444; 
Cheely  v.  Clayton,  110  II.  S.  701,  4  Sup.  Ct.  Rep.  328;  Apple- 
gate  V.  Lexington,  117  U.  S.  255,  6  Sup.  Ct  Rep.  742.)  The 
district  couri;  has  no  authority  to  render  judgment  by  default 
against  a  defendant  served  with  notice  by  publication  when  the 
record  does  not  affirmatively  show  that  the  statute  has  been 
complied  with.  {McCraney  v.  Childs,  11  Iowa,  54;  TooJey  v. 
Comely,  9  Iowa,  240;  McGahen  v.  Carr,  6  Iowa,  331,  71  Am, 
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Dec.  421,  and  note;  0*Rear  v.  Lazarus,  8  Colo.  608,  9  Pac.  621.) 
No  service  or  proof  of  service  by  mail.  This  renders  the  judg- 
ment wholly  void.  (Roberts  v.  Roberts,  3  Colo.  App.  6,  31  Pac. 
941;  O'Rear  v.  Lazarus,  8  Colo.  608,  9  Pac.  621;  Schart  v. 
SckaH,  116  Cal.  91,  47  Pac  927.) 

SULLIVAN,  C.  J. — This  is  an  action  for  divorce  on  the 
groand  of  cruelty.  The  defendant  answered  the  complaint 
denying  the  allegation  of  cruelty,  and  by  cross-complaint  asked 
that  the  marriage  between  himself  and  the  plaintiff  be  annulled, 
for  the  reason  that  the  plaintiff  had  a  husband,  from  whom  she 
had  not  been  divorced,  living  at  the  time  of  the  intermarriage  of 
plaintiff  and  defendant.  The  trial  court  found  that  the  charge 
of  cruelty  was  not  supported  by  the  evidence,  and  also  found 
that  the  allegations  of  the  cross-complaint  were  true,  and  en- 
tered judgment  and  decree  annulling  the  marriage  as  prayed  for 
in  the  cro6s-complaint.  A  motion  for  a  new  trial  was  made  by 
the  plaintiff  (appellant  here),  and  overruled  by  the  court.  This 
appeal  is  from  said  order  denying  a  new  trial  and  from  the 
judgment. 

Numerous  errors  are  specified,  but,  in  our  view  of  the  case, 
it  is  only  necessary  to  review  those  findings  of  fact  on  which  the 
conclusion  of  law  is  based  that  the  decree  of  divorce  entered  in 
the  case  of  Deeds  against  Deeds  was  a  nullity.  The  facts  are 
substantially  as  follows:  On  the  fourth  day  of  July,  1880,  the 
plaintiff  married  one  Ruf us  M.  Deeds  at  the  town  of  Blanchard, 
in  the  state  of  Iowa.  The  plaintiff  and  her  said  husband. 
Deeds,  came  to  Idaho  in  1881 ;  resided  in  Idaho  until  1885 ;  then 
■went  to  Or^on,  and  returned  to  Idaho  in  1886;  and  in  1888 
returned  to  Oregon,  and  resided  at  Eugene,  or  near  there.  The 
plaintiff  and  her  said  husband  separated  in  the  spring  of  1890. 
Plaintiff  then  went  to  the  city  of  Portland,  and  engaged  in  the 
real  estate  business.  On  the  fifth  day  of  January,  1892,  she  re- 
turned to  Boise  City,  Idaho ;  and  on  the  second  day  of  February, 
1892,  began  a  suit  in  the  district  court  of  Ada  county  to  obtain 
a  divorce  from  her  said  husband.  Deeds.  In  the  complaint  she 
alleged,  in  substance,  that  she  had  been  a  resident  of  the  state 
of  Idaho  since  1881 ;  the  marriage  of  herself  and  the  defendant, 
Bufus  M.  Deeds;  extreme  cruelty  as  the  grounds  for  divorce. 
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A  summons  was  duly  issued  on  said  second  day  of  February, 
and  returned  and  filed  on  the  fourth  day  of  said  month.  The 
return  thereon  recited  that  the  defendant,  Rufus  M.  Deeds, 
could  not  be  found  in  Ada  county.  Thereupon  service  vas  at- 
tempted to  be  made  by  publication.  The  affidavit  for  service  of 
the  summons  by  publication,  made  by  the  plaintifE  in  that  caise, 
is  as  follows: 
"State  of  Idaho. 
County 

"Flora  A.  Deeds,  being  first  duly  sworn,  on  her  oath  deposes 
and  says  that  she  is  the  plaintiff  in  the  above-entitled  action; 
that  the  complaint  in  said  action  was  filed  February  2,  1892, 
with  the  clerk  of  said  court,  and  summons  was  thereupon  issued ; 
that  said  action  is  brought  to  dissolve  the  bonds  of  matrimony 
now  existing  between  plaintiff  and  defendant;  that  the  cause 
of  action  is  fuUy  set  forth  in  plaintiff's  verified  complaint  on 
file  herein;  that  said  defendant  is  now  out  of  this  state,  and 
cannot,  after  due  diligence,  be  found  therein;  that  this  affiant 
has  inquired  of  the  friends  and  acquaintances  of  the  defendant, 
to  wit,  Mrs.  A.  Jane  Williams,  Mr.  Frank  C.  Bond,  David  Spie- 
gel and  H.  P.  Nelson,  as  to  the  whereabouts  of  the  defendant, 
and  none  of  them  know  his  present  place  of  residence,  unless  it 
be  Portland,  Oregon;  that  when  he  (the  defendant)  left  Boise 
valley  he  stated  to  his  said  friends  that  he  was  going  to  Port^ 
land,  Oregon ;  that  he  went  there,  but  as  to  whether  he  is  there 
at  the  present  time  they  have  no  knowledge,  but  that,  if  he  had 
returned  to  this  state,  they,  his  friends,  would  have  known  of 
his  return.  This  affiant  therefore  says  that  the  defendant  is  not 
in  tills  state,  and  that  personal  service  of  summons  cannot  be 
had  on  said  defendant,  Bufus  M.  Deeds,  within  this  state,  and 
prays  for  an  order  that  service  of  the  summons  may  be  made  by 
publication.  FLORA  A.  DEEDS. 

'•Subscribed  and  sworn  to  before  me  this  18th  day  of  Feb- 
ruary, A.  D.  1892. 

''CHAS.  A.  CLARK, 
"Notary  PubUc.** 

Upon  reading  and  filing  said  affidavit.  Honorable  E.  Nugent, 
judge  of  the  district  court  of  said  Ada  county,  made  an  order 
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directing  that  service  of  said  summons  be  made  by  publication 
of  the  summons  in  the  "Idaho  Democrat/'  a  newspaper  pub- 
lifihed  in  Boise  City,  Idaho,  and  also  directed  that  a  copy  of  the 
summons  and  complaint  in  said  suit  be  deposited  in  the  post- 
office  at  Boise  City,  Idaho,  postage  prepaid,  and  addressed  to 
said  defendant,  Rufus  M.  Deeds,  at  Portland,  Oregon.  Said 
order  was  made  on  the  nineteenth  day  of  February,  1892.  On 
the  second  day  of  December,  1892,  said  court  made  and  filed 
the  following  judgment  and  decree  of  divorce: 

*TBe  it  remembered  that  on  the  second  day  of  December,  1892, 
the  same  being  the  fifth  judicial  day  of  the  third  judicial  court 
of  the  state  of  Idaho  in  and  for  Ada  county,  November  term,  * 
the  Honorable  Edward  Nugent,  sole  judge,  presiding,  this  cause 
of  action  coming  on  for  hearing,  the  plkintiff  appearing  by  her 
attorney,  D.  T.  Miller,  and  though  the  defendant  having  been 
duly  served  with  due,  legal  and  timely  service  with  the  original 
summons  issued  out  of  said  court,  of  the  pendency  of  this  action, 
appeared  not,  and  it  was  therefore  ordered  and  adjudged  that 
defendant  be  declared  in  default  for  not  answering,  which  was 
duly  entered.  And  be  it  further  remembered  that  on  said  day, 
this  cause  of  action  coming  on  for  further  and  final  hearing  on 
the  complaint  filed  therein,  and  the  proof  thereof  and  the  court 
having  been  first  fully  advised  of  the  allegations  in  plaintiflPs 
complaint  and  hearing  the  testimony  in  support  thereof,  and  all 
and  singular  the  law  and  the  premises,  being  by  the  court  here 
understood  and  fully  considered,  finds  for  the  plaintiff  and 
against  the  defendant.  Wherefore  it  is  here  ordered,  adjudged 
and  decreed,  and  this  does  order,  judge  and  decree,  that  the 
marriage  between  the  said  plaintiff,  Flora  A.  Deeds,  and  the 
defendant,  Bufus  M.  Deeds,  be  dissolved,  and  the  same  is  here- 
by dissolved,  and  the  plaintiff.  Flora  A.  Deeds,  is  freed  and  ab- 
solutely released  from  the  bonds  of  matrimony,  and  all  obliga- 
tions thereunder,  and  restored  to  all  the  rights  and  privileges  of 
an  unmarried  woman;  and  it  is  further  ordered,  adjudged  and 
decreed  that  the  custody  and  control  of  the  minor  child  of  said 
marriage.  Flora  L.  Deeds,  age  nine  (9)  years,  be,  and  the  same 
is  hereby,  awarded  to  the  plaintiff,  Flora  A.  Deeds.  Done  in 
open  court  this  second  day  of  December,  1892. 

''E.  NUGENT, 

"Judge.** 
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The  decree  recites  that  the  defendant, •Deeds,  had  been  duly 
served  with  the  original  summons,  and  appeared  not,  and  there- 
upon defendant  was  adjudged  to  be  in  default  for  not  answer- 
ing, and  default  was  entered  against  him,  and,  after  hearing 
the  evidence  offered  by  the  plaintiff,  a  decree  of  divorce  was  en- 
tered in  her  favor.  The  record  shows  that  the  original  sum- 
mons was  placed  in  the  hands  of  the  sheriff  of  Ada  county  for 
service  on  the  third  day  of  February,  1892,  and  returned  on  the 
fourth  day  of  February,  1892,  with  the  indorsement  of  the 
sheriff  thereon  stating  that,  after  due  and  diligent  search,  he 
was  unable  to  find  the  defendant  therein  named  within  Ada 
county.  Thereafter,  on  the  nineteenth  day  of  February,  the 
judge  made  the  order  directing  that  service  of  the  summons  be 
made  by  publication.  .The  record  contains  the  affidavit  of  the 
publisher  of  the  newspaper  named  in  said  order,  wherein  he 
stated  that  the  summons  was  published  in  said  newspaper  at 
least  once  a  week  for  one  month,  commencing  on  the  twent)'- 
first  day  of  February,  and  ending  on  the  twenty-third  day  of 
March,  1892.  The  record  fails  to  show  that  a  copy  of  the  sum- 
mons and  complaint  was  sent  to  the  defendant.  Deeds,  as  re- 
quired by  s^id  order  of  publication  of  summons;  also  fails  to 
show  that  an  alias  summons  was  issued  after  the  original  sum- 
mons had  been  returned  as  aforesaid. 

It  is  admitted  by  counsel  for  the  appellant  that  said  affidavit 
on  which  the  order  for  service  of  summons  by  publication  was 
made,  was  false  in  some  of  its  allegations;  that  it  was  false 
as  to  the  allegations  or  statements  as  to  the  residence  and  post- 
office  address  of  her  said  husband,  Deeds;  but  they  contend  that 
said  false  statements  were  unintentional,  and  did  not  result  in 
depriving  Deeds  of  the  knowledge  of  the  fact  that  said  divorce 
suit  was  pending,  and  that  Deeds  had  actual  notice  of  the  pen- 
dency of  said  action. 

Tinder  the  provisions  of  section  2469  of  the  Eevised  Statutes 
of  Idaho,  a  suitor  for  a  divorce  must  be  an  actual  resident  of 
the  state  for  a  period  of  at  least  six  months  next  preceding  the 
commencement  of  the  action  therefor.  The  evidence  shows  that 
the  appellant  resided  in  the  state  of  Oregon  from  1888  to  the 
fifth  day  of  January^  1892^  when  she  returned  to  this  state^  and 
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commenced  said  suit  against  her  said  husband,  Euf  us  M.  Deeds, 
on  the  second  day  of  February,  1892.  After  residing  in  Oregon 
for  four  years  she  returned  to  this  state,  and  had  resided  here 
less  than  thirty  days  at  the  time  of  the  commencement  of  said 
divorce  suit  The  evidence  shows  that  she  knew  that  her  said 
husband^s  postoffice  address  was  Eugene,  Oregon,  and  that  she 
depo6ed,in  said  affidavit  for  publication  of  summons,  that  she  had 
inquired  of  certain  persons,  naming  them,  as  to  the  whereabouts 
of  her  said  husband,  and  that  none  of  them  knew  his  then  place 
of  residence,  unless  it  was  at  the  city  of  Portland,  state  of 
Oregon.  The  proof  of  service  of  summons  fails  to  show  that  a 
copy  of  the  summons  and  complaint  were  mailed  to  the  defend- 
ant, as  required  by  said  order. 

It  is  contended  by  respondent  that  said  decree  of  divorce  is 
void  and  a  nullity,  for  the  reasons :  1.  That  the  appellant  had 
not  been  a  resident  of  this  state  more  than  thirty  days  prior  to 
the  commencement  of  said  suit,  whereas  by  the  provisions  of  said 
section  she  was  prohibited  from  bringing  said  suit  until  she  had 
resided  in  the  state  six  months.  2.  That  she  perpetrated  a  fraud 
on  the  court  by  making  a  false  affidavit  in  procuring  an  order 
for  the  service  of  summons  by  publication.  3.  That  after  the 
return  of  the  original  summons,  showing  that  the  defendant 
could  not  be  found  in  said  Ada  county,  no  alias  summons  was 
issued  (the  publication  of  summons  having  been  made  from  a 
copy),  and  that  no  live  process  was  in  existence  after  the  return 
of  the  original  summons,  and  for  those  reasons  the  court  never 
had  jurisdiction  of  the  said  defendant,  Eufus  M.  Deeds,  and  had 
no  jurisdiction  to  enter  said  judgment  and  decree  for  divorce. 

We  think  said  contentions  of  respondent  are  sustained  by  the 
record.  The  defendant  Deeds  did  not  voluntarily  appear  in  said 
case,  and  the  attempted  service  of  summons  by  publication 
utterly  failed  to  confer  jurisdiction  on  the  court.  Under  sub- 
division 1,  section  4466  of  the  Eevised  Statutes  of  Idaho,  the 
judgment-roll,  in  cases  like  the  one  at  bar,  consists  of  the  sum- 
mons, with  the  affidavit  or  proof  of  service,  and  the  complaint, 
with  a  memorandum  indorsed  thereon  that  the  default  of  the 
defendant  in  not  answering  was  entered,  and  a  copy  of  the  judg- 
ment   In  the  case  at  bar  the  judgment-roll  in  the  said  case  of 
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Deeds  against  Deeds  was  introduced  in  evidence,  and  it  contains 
no  proof  of  the  service  of  summons  by  publication  or  otherwise, 
and  the  evidence  shows,  as  a  matter  of  fact,  no  service  by  pub- 
lication was  mada  That  being  true,  the  court  had  no  juris- 
diction to  enter  judgment  and  decree  in  said  case  of  Deeds 
against  Deeds,  and  the  decree  therein  was  absolutely  void  for 
want  of  jurisdiction.  The  mere  fact  that  a  defendant  has 
knowledge  of  a  suit  pending  against  him  is  not  suflScient  to  give 
the  court  jurisdiction.  Notice,  as  required  by  law,  must  be 
given,  or  the  voluntary  appearance  of  the  defendant  shown,  in 
order  to  give  jurisdiction.  In  Roberts  v.  Roberts,  3  Colo.  App. 
6,  31  Pac.  941,  it  is  said :  ^^AU  the  steps  which  the  statute  pre- 
scribes must  not  only  be  followed,  but  proven,  to  confer  juris- 
diction on  the  couri;  over  the  absent  defendant.'*  In  O'Rear 
V.  Lazarus,  8  Colo.  608,  9  Pac.  621,  the  court  says :  "The  rule  in 
such  cases  [service  of  summons  by  publication]  seems  to  be  that 
the  record  must  show  essentially  all  the  jurisdictional  facts. 
....  It  follows,  therefore,  that  the  record  in  this  case  should 
have  affirmatively  shown  a  compliance  with  the  statutory  provi- 
sions relating  to  forwarding  the  process  by  mail.  This  it  failed 
to  do,  and  the  omission  is  fatal  to  the  jurisdiction  of  the  court 
below.''  (See,  also.  State  v.  S^iperior  Court,  6  Wash.  352,  33 
Pac.  827.)  In  Schart  v.  Schart,  116  Cal.  91,  47  Pac.  927,  it 
was  held  that  service  by  publication  on  nonresidents,  whose  ad- 
dress is  known,  is  not  complete  until  copies  of  the  summons  and 
complaint  are  mailed  to  them,  as  required  by  the  order  of  publi- 
cation. In  Lewis  v.  Lewis,  15  Kan.  181,  Justice  Brewer,  speak- 
ing for  the  court,  and  commenting  on  that  section  of  the  Kansas 
statutes  authorizing  service  of  summons  by  publication,  and 
referring  to  each  act  required  to  be  done  by  the  provisions  of 
said  section,  says:  *^Now,  this  is  a  part  of  the  service;  without 
it  no  decree  can  be  properly  entered.  It  is  a  precaution  ordered 
by  the  legislature  to  guard  against  the  danger  of  decreeing  a 
divorce  without  the  knowledge  and  presence  of  both  parties.  It 
may  be  very  inadequate,  but  it  is  worth  something.  It  is  a 
step  in  the  right  direction.  But,  whether  adequate  or  not,  it  is 
the  legislative  direction,  and  as  such,  may  not  be  disregarded." 
Nothing  short  of  a  substantial  compliance  with  the  prerequi- 
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sites  of  the  statute  authorizing  service  of  summons  by  publica- 
tion will  give  jurisdiction.  The  judgment-roll  should  show  on 
its  face  that  each  and  every  act  required  by  law  had  been  sub- 
stantially complied  with,  or  the  judgment  must  be  treated  as 
void.  (2ru8t  Co.  v.  McGregor,  6  Idaho,  610,  61  Pac.  104.) 
A  court  is  not  authorized  to  enter  judgment  and  decree,  in  cases 
where  service  of  summons  is  made  by  publication,  until  proof 
of  a  substantial  compliance  of  the  law  as  to  publication  of  sum- 
mons and  mailing  of  summons  and  complaint  is  made  and  filed 
with  the  clerk  of  the  court.  (In  Crouch  v.  Crouch,  30  Wis.  667, 
a  case  in  some  particulars  very  much  like  the  one  at  bar,  the 
court  said:  ^'Eut  the  order  and  judgment  are  void  for  another 
reason.  It  is  a  verity  in  this  case  that,  when  the  plaintiff  made 
the  affidavit  upon  which  the  order  of  publication  was  granted, 
she  knew  the  residence  or  stopping  place  of  the  defendant;  she 
also  knew  where  he  was  when  she  testified  before  the  referee. 
Yet  she  studiously  concealed  these  facts  from  the  commissioner 
and  the  court,  for  the  evident  purpose  of  obtaining  a  judgment 
of  divorce  without  the  knowledge  of  the  defendant.^'  Upon  a 
careful  examination  of  the  evidence,  we  are  of  the  opinion  that 
the  plaintiff  would  not  have  been  entitled  to  a  divorce  had  no 
defense  been  made  on  the  ground  of  the  nullity  of  the  decree 
of  divorce  between  plaintiff  and  her  husband.  Deeds.  Under 
the  provisions  of  section  2471  of  the  Eevised  Statutes,  no  di- 
vorce can  be  granted  upon  the  uncorroborated  testimony  of  the 
parties.  The  evidence  of  the  plaintiff  on  the  allegation  of 
cruelty  is  uncorroborated,  and  in  fact  contradicted  by  several 
witnesses.  The  judgment  of  the  court  below  is  affirmed*  The 
respondent  is  ordered  to  pay  the  costs  of  this  appeal 

Huston  and  Quarles,  J J.^  concur. 
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(May  6,  1808.) 
ANDERSON  v.  SHOSHONE  COUNTY. 

[63  Pac.  105.] 
OoxJNTT  Commissioners — Employing  Counsel  fob  County. — On  an 
appeal  from  the  action  of  a  board  of  county  commissioners  in 
employing  counsel  to  represent  the  county  in  litigation  instituted 
on  behalf  of  the  county,  no  abuse  of  discretion  by  the  board  ap^ 
pearing,  their  action  will  not  be  disturbed. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Shoshone  County. 

W.  B.  Heybum,  E.  M.  Heybum,  and  L.  A,  Doheriy,  for  Ap- 
pellsDt. 

The  sole  qnestion  to  be  decided  here  is  whether  or  not  the 
board  of  county  commissioners  of  Shoshone  county  had  the 
authority  to  make  the  order  appealed  from.  The  right  of  a 
county  to  employ  counsel  is  expressly  conferred  by  the  consti- 
tution  and  laws  of  Idaho.  Article  18,  section  6,  of  the  consti- 
tution,  reads,  inter  alia,  as  follows :  "The  county  commissioners 
may  employ  counsel  when  necessary."  Subdivision  13  of  sec- 
tion 1759  of  the  Revised  Statutes  of  Idaho  (1887),  defining 
the  duties  of  county  commissioners,  gives  them  power  "to  direct 
and  control  the  prosecution  and  defense  of  all  suits  to  which  the 
county  is  a  party  in  interest,  and  employ  counsel  to  conduct  the 
same,  with  or  without  the  district  attorney  as  they  may  direct. 
(Meller  v.  Board  of  Gommrs.,  4  Idaho,  44,  35  Pac.  712; 
Hampton  v.  Board  of  Commrs.,  4  Idaho,  616,  43  Pac.  324; 
Ravenscraft  v.  Board  of  Commrs.,  6  Idaho,  178,  47  Pac.  942.) 
Under  provisions  almost  identical  with  our  own,  this  same  ques- 
tion, and  even  the  same  phases  thereof,  have  been  decided  by 
the  supreme  court  of  California  in  exactly  the  same  way  as  in 
this  court.  (Smith  v.  Mayor  etc,  13  Cal.  531;  Homblower  «• 
Duden,  35  Cal.  664;  Scollay  v.  Butte  Co.,  67  Cal.  249,  7  Pac. 
661;  Lassen  Co.  v.  Shinn,  88  Cal.  610,  26  Pac.  365;  Modoc  Co. 
V.  Spencer,  103  Cal.  498,  37  Pac.  483;  Hunt  v.  Brodericlc,  104 
Cal.  313,  37  Pac.  1040;  Power  v.  May,  114  Cal.  207,  46  Pao. 
6;  Merriam  v.  Barnum,  116  Cal.  619,  48  Pac  727;  Lamherson. 
V.  Jefferds,  118  Cal.  363,  60  Pac.  403.) 
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W.  W.  Woods,  for  Respondent,   cites  no   authorities  on  the 
point  decided  not  cited  by  attorneys  for  appellant. 

HUSTON,  J. — This  is  an  appeal  from  a  judgment  of  the 
district  conrt  setting  aside  and  declaring  void  certain  orders  of 
the  board  of  commissioners  of  Shoshone  county,  which  entered 
into  a  contract  with  W.  B.  Heybum,  Esq.,  to  perform  certain 
legal  services  for  said  county,  and  provided  for  his  compensation 
therefor.  Appeal  was  taken  by  the  respondent  to  the  district 
court  from  the  action  of  the  board,  and  that  court  set  aside  and 
declared  void  the  orders  so  made  by  the  board,  and  from  such 
action  and  judgment  of  the  district  court  this  appeal  is  taken. 
It  is  not  contended  by  respondent  that  no  necessity  for  the  em- 
ployment of  counsel  existed,  nor  that  the  same  is  not  made  ap- 
parent by  the  records  of  the  board.  Neither  is  it  contended 
that  the  contract  made  was  an  improvident  one,  nor  that  the 
compensation  stipulated  to  be  paid  was  excessive  or  unreasona- 
ble for  the  services  required  to  be  performed.  The  sole  conten- 
tion of  respondent  woidd  appear  to  be  that  the  board,  in  enter- 
ing into  the  contract  with  Mr.  Heybum,  entirely  ignored  the 
district  attorney  of  the  county,  who,  by  the  provisions  of  the 
statute  (Laws  1890-91,  p.  47),  "is  to  prosecute  or  defend  all 
actions,  applications  or  motions,  civil  or  criminal,  in  the  courts 
of  his  district,  in  which  the  people  of  the  state,  or  any  of  the 
counties  of  his  district  are  interested  or  a  party.^'  It  seems  to 
us  this  objection  should  more  properly  come  from  the  district 
attorney  himself,  but  that  officer  does  not  seem  to  have  con^* 
sidered  himself  especially  aggrieved  by  the  action  of  the  board ; 
at  least,  ho  has  made  no  moan  apparent  in  the  record.  The  act 
defining  the  duties  of  the  district  attorney  (Laws  1890-91,  p.  47) 
neither  modifies  nor  in  the  least  impairs  the  force  of  subdivision 
13  of  section  1759  of  the  Revised  Statutes,  defining  the  powers 
and  prescribing  the  duties  of  boards  of  commissioners,  which  is 
as  follows :  "To  direct  and  control  the  prosecution  and  defense  of 
all  suits  to  which  the  county  is  a  party  in  interest,  and  employ 
counsel  to  conduct  the  same,  with  or  without  the  district  attor- 
ney, as  they  may  direct.'*  There  cannot,  we  think,  be  any  ques- 
tion but  that,  under  the  constitution  and  laws  of  Idaho,  boards 
of  commissioners  of  the  several  counties  are  empowered  to  em- 
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ploy  counsel  in  all  litigation  in  which  their  county  is  a  party  in 
interest;  and  in  making  such  employment  it  is  not  obligatory 
upon  them  to  consult  the  district  attorney,  although  it  is  emi- 
nently proper  for  them  to  do  so.  Still,  that  they  may  not  have 
done  so  is  no  ground  for  a  reversal  of  their  action.  We  think 
this  case  comes  clearly  within  the  rule  laid  down  by  this  court 
in  Ravenscraft  v.  Board,  6  Idaho,  178,  47  Pac.  942. 

A  motion  to  strike  out  a  portion  of  the  transcript  in  this  case 
was  submitted  at  the  hearing.  The  transcript  contains  certain 
papers,  which,  it  is  objected,  do  not  appear  by  the  record  to 
have  been  used  on  the  hearing  in  the  district  court.  Said  pap- 
ers do  not  appear  in  the  bill  of  exceptions,  which  was  settled 
on  March  1,  1898,  nor  were  they  filed  until  March  24,  1898. 
We  do  not  think  these  papers  are  properly  in  the  transcript,  and 
the  motion  to  strike  them  out  is  allowed.  The  judgment  of  the 
district  court  is  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  the  district  court  to  affirm  the  order  of  the  board  of 
commissionei's.  Costs  to  the  appellant,  less  the  printing  of 
eighteen  pages  of  the  transcript. 


Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 


(May  0,  1898.) 

STATE  BX  RBL.  MISSOULA  MEECANTILE  COMPANY  ▼. 
WHELAN,  Probate  Judge. 

[53   Pac   2.] 

MAin)AMUGh-rOBDEB     TO     SeLL     BkAL     ESTATE— AfPEALABLB     ObDEB. — 

Under  the  provisions  of  subdivision  5,  section  4831,  of  the  Re- 
vised Statutes,  an  order  denying  the  issuance  of  an  order  to  show 
cause  why  the  real  estate  of  a  decedent  should  not  be  sold  to 
pay  claims  against  his  estate  is  an  appealable  order.  A  plain^ 
speedy  and  adequate  remedy  by  ej>peal  having  been  thus  pro- 
vided, a  writ  of  mandate  will  not  issue  to  compel  the  issuance  of 
such  order. 

(Syllabus  by  the  court.)' 
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H.  F.  Samuels,  for  Appellant. 

The  court  erred  in  granting  the  peremptory  writ  of  mandate. 
(Merrill  on  Mandamus,  sec.  67,  p.  77.)  It  is  contrary  to  the 
policy  of  the  law  that  mandamus  should  issue,  where  its  sole 
purpose  and  effect  is  to  release  the  party  setking  it  from  the 
consequence  of  his  own  mistake  and  omission.  (14  Am.  &  Eng. 
Ency.  of  Law,  105;  KloJcke  v.  Stanley,  109  111.  192;  3  Es- 
teems Pleading  and  Practice,  Boone's  ed.,  sec.  6416,  and  note; 
Staifi  V,  Railroad  Co,,  42  La.  Ann.  138,  7  South.  226;  State  v. 
Young.  38  La.  Ann.  923;  Blair  v.  Mayre,  80  Va.  485.)  "Man- 
damns  will  not  lie  to  compel  a  public  officer  to  do  an  act  not 
clearly  commanded  by  law.  (14  Am.  &  Eng.  Ency.  of  Law, 
102,  and  note.)  The  writ  of  mandate  will  ngt  lie  if  the  right 
of  the  party  applying  therefor  is  not  cl«ir.  (3  Estee's  Pleading 
and  Practice,  Boone's  ed.,  sec.  6422 ;  People  v.  Spruance,  8  Colo. 
307,  6  Pac.  831.)  The  order  of  the  probate  court  denying  the 
sale  of  the  said  real  estate  is  an  appealable  order  (Idaho  Rev. 
Stats.,  sec.  4381,  subd.  5),  and  if  respondent  was  dissatisfied 
with  the  ruling  of  the  court  they  should  have  appealed,  for  writ 
of  mandamus  should  not  be  issued  in  any  case  in  which  there 
is  a  plain,  speedy  and  adequate  remedy  in  the  ordinary  course 
of  law  (Idaho  Eev.  Stats.,  sec.  4978)  and  an  appeal  is  a  plain, 
speedy,  and  adequate  remedy.  {ClarJc  v.  Minnis,  60  Cal.  610.) 
Mandamus  cannot  direct  what  judgment  shall  be  rendered,  and 
when  a  decision  has  been  reached  in  a  matter  involying  discre- 
tion a  writ  of  mandamus  will  not  lie  to  review  or  correct  it,  no 
matter  how  erroneous  it  may  be.  {Pyke  v.  Steunenberg,  6 
Idaho,  614,  61  Pac.  616 ;  Merrill  on  Mandamus,  sec.  32.) 

W.  W.  Woods,  for  Respondent. 

The  writ  of  mandamus  is  used  to  quicken  the  negligence  and 
obviate  their  denial  of  justice  by  inferior  courts.  When  a  duty 
is  imposed  by  law  upon  a  court  a  mandamus  from  a  higher  court 
is  the  proper  means  to  compel  the  discharge  of  such  duty. 
When  such  duty  is  so  plain  in  point  of  law  and  so  clear  in 
matter  of  fact  that  no  element  of  discretion  is  left  as  to  the  pre- 
cise mode  of  its  performance  such  duty  is  ministerial,  and  a 
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writ  of  mandamus  to  compel  the  performance  of  such  duty  will 
specify  the  exact  mode  of  performance.  (Merrill  on  Man- 
damus, sec.  186;  High  on  ExtraordinaiT  Legal  Eemedies,  230.) 
When  a  court  for  any  cause  improperly  refuses  to  proceed  in 
a  cause,  mandamus  lies  to  compel  action.  (Merrill  on  Man- 
damus, sec.  204;  High  on  Extraordinary  Legal  Eemedies^  sees* 
152,  171.) 

SULLIVAN,  C.  J. — This  is  an  appeal  from  an  order  grant- 
ing a  writ  of  mandate  to  compel  the  defendant,  the  probate 
judge  of  Shoshone  county  (who  is  appellant),  to  issue  an  alias 
order  to  show  cause  why  the  real  estate  of  Edward  Paquin's  es- 
tate should  not  be  sold.  It  appears  from  the  record  that  on 
December  17,  1897,  the  plaintiflE,  the  Missoula  Mercantile  Com- 
pany, filed  its  petition  for  the  sale  of  said  real  estate,  and  at  the 
same  time  presented  to  the  appellant,  for  his  signature,  an  order 
to  show  cause  in  said  matter,  in  which  order  the  date  of  such 
hearing  was  fixed  for  the  eighteenth  day  of  January,  1898. 
Thereupon  the  appellant  requested  the  respondent  to  change 
said  date  to  the  twenty-fourth  day  of  January,  1898.  Respond- 
ent objected  to  any  change  being  made,  and  thereupon  the  ap- 
pellant signed  said  order.  On  the  eighteenth  day  of  January, 
1898,  the  public  administrator,  who  was  and  is  administrator 
of  said  estate,  filed  objections  to  said  petition.  Counsel  for  re- 
spondent appeared,  and  argued  the  question  thus  submitted  on 
its  merits.  It  appears  that  the  administrator  contended  that 
due  and  sufficient  notice  had  not  been  given  of  such  hearing, 
and  that  the  proceedings  in  said  matter  were  not  regular.  It 
was  shown  that  said  order  to  show  cause  why  said  real  estate 
should  not  be  sold  as  prayed  for  in  said  petition  was  published 
the  first  time  in  the  "Wallace  Press,^'  a  newspaper  published  at 
Wallace,  in  said  Shoshone  county,  on  the  twenty-second  day  of 
December,  1897,  and  was  published  in  each  weekly  issue  of  said 
newspaper  "for  the  full  period  of  thirty  days,*'  the  last  pub- 
lication thereof  being  in  the  issue  dated  the  twelfth  day  of 
January,  1898.  As  a  matter  of  fact,  but  three  issues  of  the 
paper  were  published.  After  hearing  ai'gument  of  respective 
counsel,  the  court  refused  to  make  an  order  for  the  sale  of  said 
real  estate,  on  the  ground  that  notice  thereof  had  not  been  pub- 


Digitized  by  VjOOQIC 


May,  1898.]  State  v.  Whelan.  81 

Opinion  of  the  Gonrt — Sullivan,  C.  J. 

Ikhed  the  period  required  by  law.  Thereupon  counsel  for 
respondent  corporation  made  a  motion  for  the  issuance  of  an 
cUas  order  to  show  cause  why  said  real  estate  should  not  be  sold 
as  prayed  for  in  the  petition  aforesaid.  Said  motion  was  de- 
nied on  the  ground  ^^that  an  alias  order  to  show  cause,  based  on 
said  petition,  would  be  contrary  to  law,  and  have  a  tendency  to 
doud  the  title  to  the  property  sold  under  such  order,  and  that 
such  property  would  realize  a  better  figure  if  a  new  petition 
were  filed,  and  notice  given  accordingly.^'  Thereupon  applica- 
tion was  made  to  the  district  court  for  a  writ  of  mandate  to 
compel  the  appellant  to  issue  such  order.  The  petition  therefor 
and  answer  thereto  set  forth  substantially  the  facts  as  above 
stated.  The  matter  was  heard  by  the  court,  and  a  peremptory 
writ  of  mandate  issued  as  prayed  for,  requiring  the  appellant 
to  make  an  alias  order  to  show  cause  why  said  real  estate  should 
not  be  sold  as  prayed  for  in  said  petition.  This  appeal  is  from 
the  order  or  judgment  directing  the  issuance  of  said  peremptory 
writ  of  mandate. 

Section  4977  of  the  Revised  Statutes  provides,  inter  alia,  that 
the  writ  of  mandate  may  be  issued  to  any  inferior  tribunal  to 
compel  the  performance  of  an  act  which  the  law  especially  en- 
joins as  a  duty  resulting  from  an  office,  trust  or  station.  Sec- 
tion 4978  provides,  among  other  things,  that  the  writ  must  be 
issued  in  all  cases  where  there  is  no  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law.  Upon  a  proper  showing, 
it  is  the  duty  of  the  probate  court  to  issue  an  order  to  show 
cause  why  the  real  estate  of  a  decedent  should  not  be  sold ;  and 
the  writ  of  mandate  should  issue  to  compel  it  to  be  done,  in  case 
of  refusal,  provided  there  is  no  plain,  speedy,  or  adequate  rem- 
edy at  law.  Subdivision  5  of  section  4831  of  the  Revised  Stat- 
utes, provides  that  an  appeal  may  be  taken  "against  or  in  favor 
of  directing  the  partition,  sale,  or  conveyance  of  real  property/' 
An  order  was  made  denying  the  sale  of  said  real  estate  as  praj'ed 
for  in  the  petition,  on  the  ground  that  sufiicient  notice  of  the 
hearing  had  not  been  given.  Under  the  subdivision  of  said  sec- 
tion 4831,  above  quoted,  said  order  was  ap])ealable,  and  the 
general  rule  is  that,  where  an  appeal  is  given,  a  plain,  speedy, 
and  adequate  remedy  is  provided;  and  we  can  see  no  reason 
Idaho,  Vol.  6—6 
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why  the  general  rule  should  not  apply  in  this  case.  The  judg- 
ment of  the  lower  court  is  reversed,  and  costs  of  this  appeal 
awarded  to  appellant. 

Huston,  and  Quarles,  JJ.,  concur. 


(May  0,  1898.) 
In  rb  JOSEPH  H.  MORAGNB. 

[53  Pac.  3.] 

Habeas  Corpus — Holding  Pabty  to  Bail  Afteb  Charok  is  Iowored 
BY  Gb-ANd  Jury. — It  is  error  to  hold  a  party  to  hail  to  answer 
a  charge  of  felony  after  the  charge  has  been  fully  and  fairly 
investigated  by  a  grand  jury  which  ignored  the  charge,  in  the 
absence  of  a  showing  of  improper  conduct  on  the  part  of  the  grand 
jury,  and  it  is  not  made  to  appear  that  other  evidence  thun  that 
considered  by  the  first  grand  jury,  which  tends  to  prove  the  guilt 
of  the  accused,  can,  with  reasonable  diligence,  be  presented  to  an 
other  grand  jury  to  be  impaneled  at  the  next  term  of  the  district 
court. 

Resxtbhission  of  Criminal  Charge  to  Gband  Jury. — To  authorixe 
the  resubmission  of  a  charge  which  has  been  ignored  by  one  grand 
jury  to  another  grand  jury  to  be  thereafter  impaneled,  ^[ood 
cause  for  bo  doing  must  be  shown. 

(Syllabus  by  the  court.) 

Original  proceeding  for  writ  of  habeas  corpus. 

James  W.  Reid,  for  Petitioner. 

The  facts  being  fully  sot  forth  in  the  opinion,  the  following 
authorities  are  cited:  Idaho  Rev.  Stats.,  sees.  7666,  7667,  8213, 
8213;  4  Deering's  Code,  sees.  940,  942,  1382,  1383;  Idaho 
Const.,  art.  1,  sec.  8;  Ex  parte  Bull,  42  Cal.  196;  Ex  parte 
Clark,  64  Cal.  412;  1  Bishop's  New  Criminal  Procedure,  sec. 
870. 

Attorney  General  R.  E.  McFarland,  for  the  State. 

No  brief  filed. 

QTJARLES,  J. — The  petitioner,  after  notice  to  th'e  attorney 
general,  made  application  for  a  writ  of  habeas  corpus.    The 
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matter  was  fully  argued  by  James  W.  Eeid,  for  the  petitioner, 
and  by  the  attorney  general  in  opposition.  After  duly  consid- 
ering the  matter,  the  writ  was  ordered  issued,  which  was  done. 
To  the  writ  the  sheriff  has  made  his  return.  From  the  petition 
and  exhibits  thereto  attached,  and  the  return  to  the  writ,  it  ap- 
pears that  the  petitioner  was  arrested  upon  a  warrant  which 
issued  upon  a  complaint  verified  by  one  L.  L.  Strang,  charging 
petitioner  with  the  crime  of  murder,  committed  in  Nez  Perces 
county,  by  taking  the  life  of  one  D,  A.  Kippen ;  that  the  peti- 
tioner was  taken  before  P.  E.  Stookey,  probate  judge  of  JTez 
Perces  coimty,  who,  after  a  preliminary  examination,  and  on 
February  14,  1898,  held  the  petitioner  to  answer  the  said  charge 
to  the  district  court,  and  committed  the  petitioner  to  the  cus- 
tody of  Thomas  D.  Barton,  sheriff  of  Nez  Perces  county;  that 
thereafter,  and  at  the  regular  March  term  of  the  district  court 
of  the  second  judicial  district,  sitting  in  and  for  Nez  Percos 
county,  the  said  charge  was  fully  examined  by  a  grand  jury, 
duly  impaneled,  which  grand  jury  had  before  it  the  depositions 
taken  at  the  preliminary  examination,  the  testimony  taken  be- 
fore the  coroner's  inquest,  and  numerous  witnesses,  which  grand 
jury  ignored  the  said  charge,  and  endorsed  on  said  depositions, 
"Not  a  true  bill.'^  The  petitioner  thereupon,  through  his  attor- 
ney, moved  his  discharge,  which  the  court  denied.  On  motion  of 
the  district  attorney  the  court  then  made  an  order  resubmitting 
ihe  charge  to  another  grand  jury,  to  be  impaneled  at  the  next 
term  of  the  court,  to  be  held  in  the  said  Nez  Perces  county  in 
September,  1898,  and  held  the  petitioner  to  answer  any  indict- 
ment that  might  be  found  against  him  on  said  charge,  fixing  his 
l«ail  at  the  sum  of  $8,000.  Under  the  said  order  and  the  origi- 
nal commitment,  the  petitioner  is  restrained  of  his  liberty,  and 
confined  in  the  jail  of  Nez  Perces  county,  by  said  Barton,  sheriff. 
There  is  no  showing  that  evidence  other  than  that  considered 
by  the  grand  jury  can  or  will  be  presented  to  another  grand 
jury;  there  is  no  showing  that  any  additional  light  tending  ro 
show  the  guilt  of  the  accused  can  be  produced,  and  there  is  no 
showing  of  improper  conduct  on  the  part  of  the  grand  jury  or 
any  of  the  grand  jurors,  or  on  the  part  of  anyone  else,  intended 
to,  or  tending  to,  prevent  the  presentment  of  an  indictment  on 
said  charge  against  the  petitioner  by  said  grand  jury.     We  must 
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therefore  conclude,  as  the  records  appear  to  show,  that  the  ac- 
tion of  the  grand  jury  in  ignoring  the  said  charge  was  honestly 
made,  after  a  full  and  fair  investigation  and  consideration  of 
all  of  the  evidence  which  was  or  could  be  adduced  against  the 
defendant,  and  that  such  evidence  is  insufficient  to  support  the 
said  charge,  and  that  no  indictment  should  be  based  thereon. 
Sections  8212  and  8213  of  the  Revised  Statutes  are  as  follows : 

"Sec.  8212.  The  court,  unless  good  cause  to  the  contrary  la 
shown,  must  order  the  prosecution  or  indictment  to  be  dis- 
missed, in  the  following  cases :  1.  When  a  person  has  been  held 
to  answer  for  a  public  offense,  if  an  indictment  is  not  found 
against  him  at  the  next  term  of  the  court  at  which  he  is  held 
to  answer;  2.  If  a  defendant,  whose  trial  has  not  been  post- 
poned upon  his  application,  is  not  brought  to  trial  at  the  next 
term  of  the  court  in  which  the  indictment  is  triable  after  it  is 
found. 

"Sec.  8213.  If  the  defendant  is  not  indicted  or  tried,  aa 
provided  in  the  last  section,  and  sufficient  reason  therefor  is 
shown,  the  court  may  order  the  action  to  be  continued  from 
term  to  term,  and  in  the  meantime  may  discharge  the  defend- 
ant from  custody  on  his  own  undertaking  of  bail  for  his  ap- 
pearance to  answer  the  charge  at  the  time  to  which  the  action 
is  continued." 

The  causes  for  submitting  the  charge  against  the  petitioner, 
contemplated  by  said  sections  of  our  statutes,  were  not  shown. 
In  fact,  no  cause  whatever  for  resubmitting  said  cause,  and 
holding  the  defendant  to  bail,  was  shown.  Said  statutes  were 
enacted  for  the  protection  of  both  the  state  and  the  accused. 
But  for  a  court  to  arbitrarily  hold  the  accused  to  answer  a 
charge  of  felony  that  has  been  fully  and  fairly  investigated  by 
a  grand  jury,  and  dismissed,  in  the  absence  of  a  showing  that 
any  further  evidence  can  be  produced,  or  a  showing  of  improper 
conduct  by  the  jury  or  jurors,  by  which  a  presentment  by  the 
grand  jury  has  been  defeated,  would  protect  no  right  or  inter- 
est of  the  state,  but  would  work  an  unauthorized  hardship  and 
injustice  upon  the  defendant.  Inasmuch  as  the  district  court 
has  submitted  the  charge  against  the  petitioner  to  another  grand 
jury,  to  be  hereafter  called,  and  this  order  is  not  before  us  for 
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renew,  we  deem  it  proper  to  direct  that  the  defendant  be  dis- 
charged, upon  his  executing  and  filing  with  the  clerk  of  said 
district  court  his  personal  recognizance  undertaking,  in  the  sum 
of  $1,000,  to  answer  any  indictment  that  may  be  found  against 
him  on  said  charge;  and  it  is  so  ordered. 

Sulliyan^  C.  J.^  and  Huston,  J.,  concur. 


(May  6,  1898.) 
WA-LA-NOTE-TKE-TYNIN  v.  CAETEB. 

[63  Pac.  106.] 

JoUBDICnON — ^iNDIAirS  ReCEIVINO  ALLOTMENTS  OF  LaND  IIT  SeVERALTT 

ABE  Citizens. — ^Under  the  provisions  of  section  6  of  the  act  of 
Gongreao,  February  8,  1897,  providing  for  the  allotment  of  lands 
to  Indian^,  Indians  of  the  Nez  Perces  tribe  who  have  received  and 
Accepted  allotments  of  land,  and  patents  therefor,  under  the  pro- 
visions of  said  act,  are  entitled  to  institute  or  defend  actions  in 
the  state  courts. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County. 
Lane,  Brown  &  Green,  for  Appellants. 

We  are  to  consider  how  far  and  to  what  extent  the  status  of 
lands  in  an  Indian  country  and  Indians  residing  thereon  has 
been  effected  by  treaty  and  their  occupying  lands  in  severalty 
under  trust  patents  as  provided  for  in  act  of  February  8,  1877. 
Sections  2147-2150  of  the  Revised  Statutes  of  the  United  States 
provide  for  the  formulation  of  rules  for  regulating  possession 
of  said  lands.  Rules  6633,  6634  and  6635  of  the  Regulations 
of  Indian  office  in  effect  at  present  show  to  what  extent  such 
police  authority  is  now  exercised  by  the  Indian  Department. 
(See  Allotment  Law,  1  U.  S.  Stats.,  pp.  534  et  seq.  and  897.) 
Section  6  of  former  act  makes  them  citizens,  but  we  contend 
that  their  rights  as  citizens  are  not  restricted  but  enlarged. 
That  the  United  States  still  assumes  a  peculiar  jurisdiction  of 
those  reservations  and  their  inhabitants,     (See  Act  of  Con- 
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gress,  January  30,  1897,  29  U.  S.  Stats.  506.  See  case  of 
Eells  V.  Ross,  64  Fed.  417  and  cases  there  cited ;  United  States 
V.  Flournoy  Livestock  Co,,  69  Fed.  886,  71  Fed.  576.) 

James  W.  Reid,  for  Respondents. 

Defendant's  denial  of  the  jurisdiction  of  the  court  raises  the 
question  as  to  what  is  the  present  status  of  the  Nez  Perces  In- 
dians since  the  treaty  of  October  31,  1892,  and  agreement  of 
May  1,  1893,  included  in  the  act  oi  Congress  approved  August 
15,1894.  (28  U.  g.  Stats,  at  Large,  327.)  Citizenship  has 
been  bestowed  upon  the  Xez  Perces  Indians,  and  the  only  re- 
striction is  one  imposed  on  their  title  to  the  allotted  lands,  (24 
U.  S.  Stats,  at  Large,  sees.  6,  6,  p.  388;  28  U.  S.  Stats,  at  Large, 
p.  330,  art.  449;  10  Am.  &  Eng.  Eney.  of  Law,  411;  Regula- 
tions of  Indian  Office  of  1894,  sees.  597-606 ;  United  States  v. 
Kagama,  118  U.  S.  375,  6  Sup.  Ct.  Rep.  1109;  Fellows  v.  Black' 
smith,  19  How.  366 ;  Langford  v.  Monteith,  102  U.  S.  145,  Utah 
etc.  R.  Co.  V.  Fisher,  116  U.  S.  28,  6  Sup.  Ct.  Rep.  246.) 

HUSTON,  J. — This  is  an  action  of  ejectment.  The  plain- 
tiffs and  the  principal  defendant  are  Nez  Perces  Indians,  who 
have  received  allotments  of  land  in  severalty,  and  patents  for 
the  land  so  allotted.  A  dispute  as  to  boundary  lines  of  the 
lands  severally  allotted  to  and  patented  to  them  having  arisen 
between  the  plaintiffs  and  the  principal  defendant,  the  former 
brought  their  action  of  ejectment  to  recover  the  possession  of 
the  land  in  question,  in  the  district  court  of  Nez  Perces  county. 
To  the  complaint  of  the  plaintiffs,  defendants  filed  a  demurrer 
raising  the  question  of  jurisdiction.  Defendants  (appellants 
here)  insist  that  the  state  courts  have  no  jurisdiction  of  either 
the  parties  or  the  subject  matter.  This  is  the  only  question  in- 
volved in  this  case.  The  demurrer  of  appellants  was  overruled 
by  the  district  court,  and  judgment  entered  in  favor  of  plain- 
tiffs, defendants  having  declined  to  answer.  From  this  judg- 
ment appeal  is  taken  by  the  defendants  to  this  court. 

Section  6  of  the  act  of  Congress  of  February  8th  is  as  follows : 
'*Thflt  upon  the  completion  of  said  allotments  and  the  patent- 
ing of  the  lands  to  said  allottees,  each  and  every  member  of  the 
respective  bands  or  tribes  of  Indians  to  whom  allotments  have 


Digitized  by  VjOOQIC 


May,  1898.]      Christensbk  v.  Hollingsworth.  87 

Points  decided. 

been  made  shall  have  the  benefit  of  and  be  subject  to  the  laws, 
both  civil  and  criminal,  of  the  state  or  territory  in  which  they 
may  reside;  and  within  its  jurisdiction  to  equal  protection  of 
the  law.  And  every  Indian  bom  within  the  territorial  limits 
of  the  Xrnited  States  to  whom  allotments  shall  have  been  made 
under  the  provisions  of  this  act,  or  under  any  law  or  treaty, 
and  every  Indian  bom  within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  up  within  said  limits,  his  resi- 
dence separate  and  apart  from  any  tribe  of  Indians  therein  and 
has  adopted  the  habits  of  civilized  life,  is  hereby  declared  to  be 
a  citizen  of  the  United  States,  and  is  entitled  to  all  the  rights, 
privileges,  and  immunities  of  such  citizens,  whether  said  Indian 
has  been  or  not,  by  birth  or  otherwise,  a  member  of  any  tribe 
of  Indiana  within  the  territorial  limits  of  the  United  States, 
without  in  any  manner  impairing  or  otherwise  affecting  the 
right  of  any  such  Indian  to  tribal  or  other  property."  It  seems 
clear  to  us,  under  the  provisions  of  this  section,  that  the  Indians 
who  have  availed  themselves  of  the  .provisions  of  said  act,  and 
complied  with  the  exigencies  thereof,  have  the  same  standing 
in  the  courts  of  the  state  as  any  other  citizen  of  the  United 
States.  The  judgment  of  the  district  court  is  afi^med^  with 
costs. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 


(May  6,  1808.) 
CHHISTENSEN  v.  HOLLINGSWORTH. 

L53  Fac.  211.] 

CVOBMATION  AND  FOBECLOBUBE  OF  MOBTGAOE — ALLEGATIONS  OF  MIS- 
TAKE.— ^All^ation,  in  oomplaint,  that  parties  to  a  mortgage  in- 
tended that  certain  land  (describing  it)  should  be  described  in 
and  conveyed  by  such  mortgage,  and  that  the  scrivener,  in  draw- 
ing the  mortgage,  omitted,  through  mistake,  the  number  of  the 
section  in  which  such  tract  was  situated  and  prays  for  reforma- 
tion.   Held,  sufficient  to  grant  reformation. 

Joinder  of  Actions. — ^A  mortgage  may  be  reformed  and  foreclosed  in 
the  same  action. 


Digitized  by  VjOOQIC 


88  Chkistensen  v.  Hollingsworth.        [6  Idaho^ 

Argument  for  Appellant. 

MARBTicn  Woman — Mis  fake  in  Description. — A  clerical  mistake  in 
the  description  of  land  intended  to  be  mortgaged  by  a  married 
woman  may  be  corrected  upon  a  proper  showing. 

Certificate  or  Ackno^vledgment  or  Married  Woman. — ^A  substantial 
compliance  with  the  provisions  of  section  2960  of  the  Revised  Stat- 
utes in  the  certificate  of  acknowledgment  of  a  married  woman 
is  all  that  is  necessary. 

Jury  Trial — ^Equitabu:  Actions. — ^The  guaranty  found  in  section  T, 
article  1  of  the  constitution,  that  the  right  of  trial  by  jury  shall 
remain  inviolate,  was  not  intended  to  extend  the  right  of  trial  by 
Jury,  but  simply  to  secure  that  ri^ht  as  it  existed  at  the  data 
of  the  adoption  of  the  constitution.  Such  provision  does  not  gnar-^ 
antee  a  jury  trial  in  equitable  actions. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Couri;,  Latah  County. 

George  W.  Goode,  for  Appellant 

The  court  erred  in  sustaining  plaintiflf's  complaint  as  to  the 
reformation  of  the  mortgage  sued  upon  or  in  admitting  any  evi- 
dence in  reference  thereto.  The  complaint  must  not  only  set 
forth  a  mutual  mistake,  but  must  point  out  with  clearness  and 
precision  all  the  attendant  circumstances  wherein  the  mistake 
lies,  the  original  agreement,  and  that  the  mistake  was  not 
through  the  negligence  of  plaintiflf.  (Lewis  v.  Lewis,  5  Or.  169^ 
147;  Stephens  v.  Murton,  6  Or.  193;  Barfield  v.  Price,  40  Cal. 
535,  and  cases  cited;  Wright  v,  Shafter,  48  Cal.  275.)  Further, 
it  has  been  held  that  a  mortgage  misdescribing  the  .property 
must  be  corrected  before  foreclosure  proceedings  are  begun. 
(Davis  V.  Cox,6  Ind.  ^Sl  ;S{bert  v,  McAvoy, 15  111.  106;  French 
V.  Griffin,  18  N.  J.  Eq.  279.)  The  court  refused  to  grant  de- 
fendants a  jury  trial;  the  constitution  of  this  state  guarantees 
a  jury  for  the  trial  of  every  issue  of  fact  in  a  civil  action,  the 
distinction  between  law  and  equity  being  abolished.  (State 
Const.,  art.  1,  sec.  7 :  art.  5,  sec.  1 ;  North  Carolina  Const.,  1875, 
art.  4,  sec.  1;  ProfTatt  on  Jury  Trial,  sec.  89;  Taylor  v.  Person, 
2  Hawk.  (N.  C.)  298;  Faulk  v.  Faulk,  23  Tex.  653;  Brown  v. 
Burke,  22  Ga.  574.)  The  decree  is  insufficient  compared  with 
the  decree  in  the  case  of  Vermont  Loan  etc,  Co.  v.  McGregor^ 
5  Idaho,  320,  51  Pac.  102.  No  reformation  of  an  instrument 
can  be  had  as  against  a  feme  covert,  especially  when  such  refor- 
mation  is  for  the  purpose  of  compelling   her  to  convey  more 


Digitized  by  VjOOQIC 


Ubj,  1898.]      Chbistensek  v.  Hollingswosth.  89 

Argument   for   Bespondent. 

property  than  the  instrument  already  conveys.  (Montana 
Nat,  Bank  v.  Schmidt,  6  Mont.  609,  13  Pac.  382;  14 
Am.  &  Eng.  Ency.  of  Law,  632,  635,  636,  note  1 ;  Leonid 
V.  Lqzzarovick,  55  Cal.  62;  Barrett  v.  Tewkshury,  9  CaL 
14;  tteia  v.  Lawrence,  63  Cal.  129,  49  Am.  Eep.  83,  and 
note;  Cox  v.  Woods,  67  Cal.  317,  7  Pac.  722.)  The  evi- 
dence stands  uncontradicted,  "that  at  the  time  of  execut- 
ing this  mortgage  Mrs.  HollingBWorth  knew  nothing  of  ita 
contents,  no  one  read  or  explained  the  same  to  her,  and  that 
when  she  signed  this  instrument  her  husband  was  present,  in 
fact  directed  her  where  and  how  to  sign.'*  (Eev.  Stats.,  sees. 
2921,  2922,  2956;  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  612,. 
614  et  seq.,  619;  14  Am.  &  Eng.  Ency.  of  Law,  629;  Hutchin- 
son V.  Ainsivorth,  63  Cal.  286;  Beck  v.  Soward,  76  Cal.  627^ 
18  Pac.  660;  Bollinger  v.  Manning,  79  Cal.  7,  21  Pac.  841; 
Leonis  v.  Lazzarovich,  65  Cal.  62.) 

Sweet  &  Steele,  for  Bespondent. 

The  second  alleged  error  is  that  a  suit  to  reform  and  fore-^ 
close  cannot  be  enforced  in  the  same  action.  The  question  haa 
been  so  often  decided  adverse  to  appellants  that  we  are  aston- 
ished that  the  court's  attention  is  not  called  to  some  of  these 
decisions.  The  courts  attention  is  respectfully  called  to  Bliss 
on  Code  Pleading,  sections  166-172.  {Hutchinson  v.  Ainsworth^ 
73  CaL  452,  2  Am.  St  Rep.  823,  15  Pac.  82.)  Clerical  mis- 
takes affecting  the  description  in  a  conveyance  by  a  married 
woman  may  be  corrected,  and  by  such  correction  the  object  and 
policy  of  the  statute  as  to  the  conveyance  of  the  separate  prop- 
erty of  a  married  woman  are  not  controverted.  (Jones  on  Mort- 
gages, 3d  ed.,  sec.  99;  Hamer  v.  Medsker,  60  Ind.  413;  Carper 
V.  Munger,  62  Ind.  481 ;  Hayford  v.  Kocher,  65  Cal.  389,  4  Pac. 
350;  Savings  etc.  Society  v.  Meeks,  66  Cal.  371,  6  Pac.  624.) 
The  acknowledgment  of  the  mortgage  is  attacked.  If  the  cer- 
tificate of  the  officer  substantially  complies  with  the  law  it  must, 
be  taken  as  a  correct  statement  and  cannot  be  impeached  ex- 
cept for  fraud,  duress  or  mistake.  {Banning  v.  Banning,  80 
Cal.  271,  13  Am.  St.  Bep.  166,  22  Pac.  210;  Jones  on  Mort- 
gages, sec.  538.)  The  certificate  of  the  officer  taking  an  ac- 
knowledgment is  required  to  be  a  substantial  compliance  with: 
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the  form  prei^cribed  in  the  statute,  section  2960.     (Northwest- 
ern Bank  v.  Ranch,  5  Idaho,  750,  51  Pac.  764.) 

SULLIVAN,  C.  J. — This  action  was  brought  by  the  respond- 
ent, Christensen,  to  reform  and  foreclose  a  certain  real  estate 
mortgage  given  to  secure  certain  promissory  notes.  The  answer 
denies  tbe  execution  of  said  mortgage,  and,  as  another  and  sepa- 
rate defense,  avers  that  the  defendants  (who  are  appellants 
here)  are,  and  were  at  the  date  of  the  execution  of  said  mort- 
gage, husband  and  wife,  and  that  they  occupied  the  premises 
described  in  the  complaint  as  a  residence;  that  the  same  was 
community  property ;  and  that  the  acknowledgment  of  the  exe- 
cution of  said  mortgage  by  the  said  Mary  E.  Hollingsworth 
was  not  taken  as  required  by  the  provisions  of  section  2956  oi 
the  Eevised  Statutes  of  Idaho,  in  that  she  was  not  made  ac- 
quainted with  the  contents  of  said  mortgage  by  the  officer  taking 
the  acknowledgment,  on  an  examination  without  the  hearing  of 
her  husband;  and  that  said  mortgage  is  void  for  that  reason. 
When  the  cause  was  reached  for  trial,  the  appellants  demanded 
that  the  issues  of  fact  be  tried  by  a  jury,  which  was  denied  by 
the  court.  Trial  was  had  to  the  court  without  a  jury,  and  judg- 
ment and  decree  of  reformation  and  foreclosure  were  made  and 
entered  in  favor  of  the  respondent.  Thereupon,  a  motion  for 
a  new  trial  was  interposed  by  the  appellants,  and  overruled  by 
the  court.  This  appeal  is  from  the  judgment  and  the  order 
overruling  the  motion  for  a  new  trial. 

The  admission  of  any  evidence  sustaining  the  allegations  of 
the  complaint  touching  the  reformation  of  the  mortgage  is  as- 
signed as  error.  It  is  contended  that  the  allegations  of  the 
complaint  are  not  sufficient,  in  this,  to  wit:  It  fails  to  allege 
mutual  mistake,  with  all  of  its  attendant  circumstances,  and 
fails  to  allege  that  such  mistake  was  not  through  the  negli- 
gence of  the  plaintiif.  While  the  allegations  are  not  as  full 
and  complete  as  the  facts,  as  shown  by  the  evidence,  would  war- 
rant, we  think  they  are  sufficient  to  allow  the  introduction  of 
testimony  to  show  whether  it  was  the  intention  of  the  defendants 
to  include  said  eighty-acre  tract  of  land  in  said  mortgage,  and 
show  whether  the  omission  of  the  number  of  the  section  in  which 
said  tract  was  situated  was  omitted  from  said  description 
through  mistake  of  the  person  who  drew  said  mortgage. 
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It  is  contended  that  a  mortgage  cannot  be  reformed  and  fore- 
closed in  the  same  action,  and  that  the  court  erred  in  peiroit* 
ting  reformation  and  foreclosure  in  the  same  action.  There 
is  nothing  in  this  contention.  The  recognized  mle  under  our 
Code  of  Civil  Procedure  is  that  a  mortgage  may  be  reformed 
and  foreclosed  in  the  same  action.  In  Hutchinson  v.  Ains- 
worth,  73  Cal.  453,  2  Am.  St.  Rep.  823,  15  Pac.  82,  it  is  held 
that  a  complaint  which  seeks  to  reform  a  mortgage,  and  to  fore- 
close the  same  as  reformed,  states  but  one  cause  of  action.  (See, 
also.  Bliss  on  Code  Pleading,  sees.  166-172.) 

It  is  also  contended  that  no  reformation  of  an  instrument 
can  be  had  against  a  married  woman,  especially  when  such  re- 
formation is  for  the  purpose  of  compelling  her  to  convey  more 
property  than  the  instrument  already  conveys.  The  mortgage 
in  question  was  executed  on  the  twenty-seventh  day  of  Novem- 
ber, 1893,  and  contains  descriptions  of  three  distinct  parcels 
or  tracts  of  land.  The  alleged  mistake  occurs  in  the  first  de- 
scription, which  describes  an  eighty-acre  tract,  except  that  it 
fails  to  state  the  number  of  the  section  in  which  said  tract  is 
situated.  In  a  subsequent  mortgage  given  by  these  appellants 
to  the  Piano  Manufacturing  Company  on  the  eleventh  day  of 
May,  1894,  they  admitted  that  said  eighty-acre  tract  was  in- 
cluded in  the  mortgage  involved  in  this  action.  Under  all  of 
the  evidence  found  in  the  record,  it  is  clearly  shown  that  it  was 
the  intention  of  the  defendants  to  include  said  eighty-acre  tract 
in  said  mortgage,  and  through  the  mistake  of  the  draftsman 
the  number  of  the  section  was  omitted.  By  the  reformation  of 
said  mortgage  no  new  right  is  conferred.  It  is  merely  carry- 
ing into  eflfect  the  intention  of  the  parties.  If  such  mistake 
could  not  be  corrected,  gross  injustice  would  result.  Equity 
looks  on  that  as  done  which  ought  to  be  done.  The  object  and 
policy  of  our  statutes  in  regard  to  the  transfer  or  conveyance 
of  the  separate  property  of  the  wife,  or  of  the  property  on  which 
the  husband  and  wife  may  reside,  are  not  controverted  or 
thwarted  by  permitting  such  reformation.  (Society  v.  Meeks, 
66  Cal.  371,  5  Pac.  624;  Hayford  v.  Kocher,  65  Cal.  389,  4  Pac. 
350.)  A  mistake  in  the  description  of  land  intended  to  be  con- 
veyed or  mortgaged  by  a  married  woman  may  be  corrected  upon 
a  proper  showing.     {Hamar  v.  MedsJcer,  60  Ind.  413;  Carper  v. 
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Hunger,  62  Ind.  48X;  Jones  on  Mortgages,  3d  ed.,  sec.  99 ;  Dem- 
bitz  on  Land  Titles,  sec.  54;  Tichenor  v,  TcaiJcey,  89  Ky.  608, 
12  S.  W.  '947.)  It  is  contended  that  the  certificate  of  acknowU 
edgment  to  said  mortgage  is  defective,  and  not  in  compliance 
with  the  provisions  of  section  2960  of  the  Bevised  Statutes. 
The  certificate  is  as  follows: 

^^State  of  Idaho,) 
County  of  Latah  \ 

"I,  J.  I.  Mitcham,  justice  of  the  peace  in  and  for  said  county, 
in  the  state  aforesaid,  do  hereby  certify  that  A.  P.  Hollings- 
worth  and  Mary  E.  HoUingsworth,  his  wife,  personally  known 
to  me  as  the  real  persons  whose  names  are  subscribed  to  the 
foregoing  deed,  appeared  before  me  this  day  in  person,  and 
acknowledged  that  they  executed  and  delivered  the  said  deed,, 
as  their  free  and  voluntary  act,  for  the  uses  and  purposes  there- 
in set  forth.  And  I  further  certify  that  Mary  B.  HoUings- 
worth, wife  of  said  A.  P.  HoUingsworth,  acknowledged  to  me, 
on  an  examination  apart  from,  and  without  the  hearing  of,  her 
husband,  and  after  I  had  made  known  to  her  the  contents  of 
said  instrument,  that  she  executed  the  same  freely  and  volun- 
tarily, without  fear  or  compulsion,  or  under  influence  of  her 
husband,  and  that  she  did  not  wish  to  retract  the  execution  of 
the  same.  Given  under  my  hand  and  official  seal  this  twenty* 
seventh  day  of  November  in  the  year  of  our  Lord  1893. 

"J.  L  MITCHAM, 
"Justice  of  the  Peace." 

Said  certificate  does  not  follow  in  the  exact  words  of  the 
statute,  nor  is  it  necessary  that  it  should  be  so.  A  substantial 
compliance  with  the  provisions  of  said  section  is  all  that  is  re- 
quired, and  we  think  said  certificate  substantially  complies 
therewith.  {Northwestern  Bank  v.  Ranch,  5  Idaho,  760,  61 
Pac.  764.) 

It  is  contended,  under  the  provisions  of  soction  7,  article  1, 
and  section  1,  article  6,  of  the  constitution  of  Idaho,  that  the 
defendants  were  entitled  to  have  the  issues  of  fact  tried  by  a 
jury,  and  that  the  court  erred  in  denying  appellants'  motion  for 
a  jury  trial.  Section  7,  article  1,  is  as  follows :  "The  right  of 
trial  by  jury  shall  remain  inviolate;  but  in  civil  actions  three- 
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fourths  of  the  jury  may  render  a  verdict,  and  the  legislature 
may  provide  that  in  all  cases  of  misdemeanor  five-sixths  of  the 
jury  may  render  a  verdict.  A  trial  by  jury  may  be  waived  in 
all  criminal  cases  not  amounting  to  felony  by  the  consent  of  both 
parties,  expressed  in  open  court,  and  in  civil  actions  by  the  con- 
sent of  the  parties,  signified  in  such  manner  as  may  be  pre- 
scribed by  law.  In  civil  actions  and  cases  of  misdemeanor  the 
jury  may  consist  of  twelve,  or  of  any  number  less  than  twelve 
upon  which  the  parties  may  agree  in  open  court."  Section  1, 
article  5,  is  as  follows:  *^Thc  distinctions  between  actions  at 
law  and  suits  in  equity,  and  the  forms  of  all  such  actions  and 
suits,  are  hereby  prohibited ;  and  there  shall  be  in  this  state  but 
one  form  of  action  for  the  enforcement  or  protection  of  private 
rights  or  the  redress  of  private  wrongs,  which  shall  be  denomi- 
nated a  civil  action;  and  every  action  prosecuted  by  the  people 
of  the  state  as  a  party  against  a  person  charged  with  a  public 
offense  for  the  punishment  of  the  same,  shall  be  termed  a  crim- 
inal action.  Feigned  issues  are  prohibited,  and  the  fact  at 
issue  shall  be  tried  by  order  of  the  court  before  a  jury."  Said 
section  7,  article  1,  of  the  constitution,  declares,  inter  alia  that 
**tiie  right  of  trial  by  jury  shall  remain  inviolate" ;  and  section 
1,  article  5,  declares:  "The  distinctions  between  actions  at  law 
and  suits  in  equity,  and  the  forms  of  all  actions  and  suits,  are 
hereby  prohibited,"  etc.  It  is  the  settled  doctrine  in  a  number 
of  states  having  constitutional  provisions  similar  to  those  above 
cited  that  those  provisions  must  be  read  in  the  light  of  the 
law  existing  at  the  time  of  the  adoption  of  the  constitution. 
Said  provisions  were  not  intended  or  designated  to  extend 
the  right  of  trial  by  jury,  but  simply  to  secure  that  right  as 
it  existed  at  the  date  of  the  adoption  of  the  constitution.  (City 
Council  V.  O'Donnell  29  S.  C.  355,  13  Am.  St.  Rep.  728,  7 
S.  E.  623;  Lynch  v.  Metropolitan  etc.  Ry.  Co.,  129  N.  Y.  274, 
26  Am.  St.  Rep.  623,  29  N.  E.  315;  HeacocJc  v.  Hosmer,  109 
IlL  245;  Commercial  Ins.  Co.  v.  Scanxmon,  123  111.  604,  14 
N.  E.  666;  Ex  parte  Schmidt,  24  S.  C.  363.)  The  guaranty 
that  ''the  right  to  trial  by  jury  shall  remain  inviolate"  has  no 
reference  to  equitable  cases.  (Flaherty  v.  McCormick,  113  111, 
638;  Ward  v.  Farwell,  97  111.  593;  Heacock  v.  Hosmer,  supra,) 
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This  being  an  equitable  action,  it  was  not  error  to  deny  defend- 
ants' application  for  a  jury  trial. 

We  have  made  a  careful  examination  of  each  error  assigned^ 
and  find  no  error  in  the  record.  The  judgment  and  decree  of 
the  trial  court  are  therefore  affirmed,  with  costs  of  this  appeal 
in  favor  of  the  respondent. 

Huston  and  Quarles,  J  J.,  concur. 


(May   28,    1898.) 

CHRISTENSEN  v.  HOLLINGSWORTH  et  ux. 
[63  Pac  271.] 

On  petition  for  rehearing.     Denied. 

For  former  opinion,  see  ante,  p.  87,  63  Pac.  211. 

Per  CUBIAM. — The  petition  for  a  rehearing  in  tiiis  case  ia 
based  upon  the  claim  that  the  court  in  its  decision  overlooked 
the  contention  of  appellant  that  the  certificate  of  acknowledg- 
ment of  the  mortgage  was  false;  that  no  acknowledgment  of  said 
instrument  was  ever  made  by  the  defendant  Mary  E.  Hollings- 
worth.  Perhaps  the  conclusion  of  the  court  is  not  sufficiently 
clear  in  the  decision  filed,  in  that  it  is  confined  to  the  form  of 
the  certificate,  and  does  not  expressly  pass  upon  the  contention 
of  appellant  that  no  acknowledgment  was  ever  made  by  the 
defendant  Mary  E.  Hollingsworth.  The  record  shows  the  fol- 
lowing facts,  which  are  practically  undisputed:  The  mortgage 
was  drawn  by  the  attorney  of  the  respondent  in  the  presence  of 
the  defendant,  A.  P.  Hollingsworth,  and  one  J.  I.  Mitcham,  the 
justice  of  the  peace  who  certified  that  he  took  the  acknowledg- 
ment of  both  defendants  to  the  mortgage,  and  said  mortgage 
was  delivered  by  said  attorney  to  either  Hollingsworth  or  Mit- 
cham (it  does  not  clearly  appear  which),  to  be  taken  to  Ken- 
drick,  and  there  to  be  executed  and  acknowledged  and  returned 
to  said  attorney.     The  mortgage  was  returned  to  the  said  attor- 
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ney,  purporting  to  have  been  duly  executed  and  acknowledged 
before  the  said  J.  I.  Mitcham,  justice  of  the  peace,  and  the  son 
in  law  of  the  defendant  mortgagors.  In  the  light  of  this  rec- 
ord, the  reiterated  cry  of  fraud  by  counsel  for  the  petitioner  is 
not  resonant  of  fairness,  to  put  it  very  mildly. 

Counsel  contends  that  there  is  no  conflict  of  evidence  upon 
the  question  of  taking  the  acknowledgment  of  Mary  E.  Hollings- 
worth.  This  contention,  or  rather  assertion,  is  not  correct. 
There  is  the  certificate  of  the  officer  taking  the  acknowledgment, 
the  verity  of  which  can  only  be  overcome  by  evidence  which  es- 
tablishes its  falsity  to  the  satisfaction  of  the  court  beyond  a  rea- 
sonable doubt.  Doubtless,  the  district  court  did  not  consider 
the  evidence  of  such  officer's  wife  and  mother  in  law  sufficient 
to  warrant  it  in  coming  to  a  conclusion  which  would  subject 
a  man  of  Mr.  Mitcham's  standing  and  reputation  to  the  penal- 
ties of  section  6530  of  the  Bevised  Statutes  of  Idaho,  as  well  as 
make  him  responsible  in  damages  to  the  mortgagee.  And  we 
fully  concur  with  the  district  court  therein.  Counsel,  in  his 
petition  for  a  rehearing,  devotes  considerable  space  to  what  we 
conceive  to  be  an  uncalled  for  and  unwarranted  attack  upon  the 
counsel  for  respondent.  This  practice  by  counsel  of  making 
papers  in  an  ex  parte  proceeding,  or  in  any  proceeding,  for  that 
matter,  a  medium  of  personal  attack,  or  the  airing  of  personal 
grievances,  either  real  or  imaginary,  is  decidedly  reprehensible, 
and  will  not  be  tolerated  by  this  court,    llehearing  denied. 


(May  9,  1898.) 

WALLACE  V.  McKINLAY. 
[63  Pac.  104.] 
Ukdebtakino  ow  Appeal  —  Vom  vob  Uncertainty.— On  an  appeal 
from  a  judgment  and  from  an  order  sustaining  a  demurrer  to 
defendants'    amended    answer    and    undertaking,    which    provides 
"that  said  appellants  will  pay  all  damages  and  costs  which  may 
be  awarded  against  them  on  the  appeal  or  on  a  dismissal  thereof, 
only,   without  reference  to  either  appeal,  is   insufficient. 
(Syllabus  by  tlie  court.) 
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AITEAL  from  District  Court,  Shoshone  County. 

H.  T.  Samuels  and  Jones  &  Morphy,  for  Appellants. 

No  brief  filed.  , 

C.  W.  Beale,  for  Respondent,  cites  no  authorities  upon  the  ' 

point  on  which  the  couri;  dismissed  the  appeal,  to  wit,  for  the 
want  of  an  undertaking  on  appeal.  i 

HTJSTON,  J. — This  was  an  appeal  from  a  judgment  and 
from  an  order  sustaining  plaintiff^s  demurrer  to  defendants' 
amended  answer.  A  motion  to  dismiss  the  appeal  was  filed  by 
respondent.  The  motion  enumerates  several  grounds,  but  upon 
the  hearing  but  one  ground  was  argued,  viz.,  the  insu£Sciency 
of  the  undertaking.  The  undertaking  provided  only  "that  said 
appellants  will  pay  all  damages  and  costs  which  may  be  awarded 
against  them  on  the  appeal  or  on  a  dismissal  thereof,"  without 
any  reference  to  which  appeal  it  was  intended  to  apply.  It  is 
urged  by  the  appellants  that,  as  the  order  sustaining  the  de- 
murrer was  not  an  appealable  order,  the  appeal  therefrom 
should  be  treated  as  surplusage,  and  the  undertaking  be  sus- 
tained upon  the  appeal  from  the  judgment.  We  cannot  agree 
with  this  contention.  Appellants  appealed  from  both  the  order 
and  the  judgment  and  the  undertaking  covering  but  one  appeal. 
It  is  not  the  province  of  this  court  to  say  to  which  appeal  it  is 
intended  to  apply.  Appellants  must  stand  or  fall  by  the  record 
they  have  presented  to  this  court.  Under  repeated  rulings  of 
this  court,  the  motion  to  dismiss  is  allowed,  with  costs  to  re- 
spondent. (See  Kelly  v,  Leachman,  decided  by  this  court,  and 
reported  in  5  Idaho,  621,  61  Pac.  407,  and  cases  there  cited.) 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 
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(May  9,  1S98.) 

COEUB  lyALENE  EAILWAY  AND  NAVIGATION  COM- 
PANY ▼.  SPALDING. 

[53  Pm.  107.] 
JmusDicnoH — Teavbweb,  of  Cause  to  UirmD  Statbb  Cncuir  Cousr  — 
Cmcurr  Ooxjbt  Remands  to  State  Goubt — ^Equitable  EUstoffel 
TO  QuxanoH  Jdeibdiction* — ^The  circuit  court  of  the  United 
States,  to  which  a  cause  has  been  tranrferred  or  removed  from  « 
state  court,  is  the  sole  judge  as  to  whefdier  the  cause  was  prop- 
erly removed  or  not,  and  its  order  remanding  the  case  bade  to 
the  state  court  is  binding  upon  the  parties,  and  should  be  re- 
spected by  the  state  courts.  After  the  lapse  of  more  than  six 
years  from  the  making  of  an  order  by  the  United  States  circuit 
oourt,  to  which  a  cause  had  been  removed  from  a  state  court,  re- 
manding said  cause  back  to  the  state  court,  and  after  an  appeal 
from  said  judgment  by  the  defendant  on  a  record  absolutely  silent 
as  to  any  question  of  jurisdiction  on  the  part  of  the  state  courts 
the  said  judgment  was  affirmed  by  the  state  supreme  court,  after 
which  said  defendant  filed  a  petition  for  a  writ  of  review,  on 
the  ground  that  the  state  courts  had  no  jurisdiction.  Held,  that 
the  petitioner  is  estopped  from  questioning  the  jurisdiction  of  the 
«tate  courts^  and  the  writ  demanded  should  be  denied. 
(Syllabus  by  lEe  court) 

An  original  proceeding  by  petition  for  writ  of  review. 

John  T.  Morgan^  William  T.  Stoll,  and  Stephens^  Btinn  & 
McDonald;  for  Petitioner. 

The  making  and  filing  of  the  "written  reqnest^  by  the  peti- 
tioner in  the  district  couri;  of  the  state  invested  the  circuit  court 
of  the  United  States,  eo  instanti,  with  exclusive  jurisdiction  of 
the  case  and  devested  the  state  court  of  any  pretended  jurisdic- 
tion that  it  had.  (Koenigsberger  v.  Richmond  Silver  Min.  Co., 
158  U.  S.  41,  16  Sup.  a.  Bep.  751;  Carr  v.  Fife,  156  U.  S. 
494,  15  Sup.  Ct.  Rep.  427 ;  Ames  v.  Colorado  Cent  R,  R.  Co., 
4  Dill.  251,  Fed.  Cas.  No.  ^U\New  Cretans  v.  Winter,  1  Wheat. 
90;  Barney  v.  Baltimore,  6  Wall.  280,  287;  Freeborn  v.  Smith, 
2  Wall.  160;  Express  Co.  v.  Kountze,  8  Wall.  342,  350,  351; 
Idaho,  Vol.  fr— 7 
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Baker  v.  Morton,  12  Wall.  150,  153;  Dome  v.  Richmond  Co., 
1  S.  Dak.  20,  44  X.  W.  1021;  Herman  v.  McKinney,  43  Fed. 
689 ;  Miller  v.  Sunde,  1  N.  Dak.  1,  44  N.  W.  301 ;  Blackburn 
V.  Wooding,  56  Fed.  545,  15  U.  S.  App.  84;  Washington  etc. 
B.  R,  Co.  V.  Coeur  d'Alene  By,  &  Nav.  Co.,  160  U.  S.  77,  16 
Sup.  Ci  Hep.  231.)  There  is  authority  to  the  effect  that  a 
stipulation  of  the  parties  to  remand,  coupled  with  an  order 
of  the  court,  does  not  devest  the  circuit  court  of  jurisdiction  or 
invest  the  state  court  with  power  to  take  the  first  step.  {Law- 
ton  V.  Blitch,  30  Fed.  641.)  The  judgment  pretended  to  be 
rendered  by  the  district  court  on  the  25th  of  April,  1896,  is  void 
for  want  of  jurisdiction.  (1  Black  on  Judgments,  sees.  170, 
218;  Beverly  v.  Burke,  9  Ga.  440,  54  Am.  Dec.  361;  Central 
Bank  v.  Qibson,  11  Ga.  453;  Johnson  v.  Johnson,  30  111.  215; 
Swiggart  v.  Harber,  4  Scam.  364,  39  Am.  Dec.  418 ;  Miller  v. 
Snyder,  6  Ind.  1;  Seeley  v.  Reid,  3  Greene  (Iowa),  374; 
Elliott  V,  Piersol,  1  Pet.  328.)  Two  courts  cannot  have  juris- 
diction of  the  same  case.  {Railroad  Co.  v.  Koontz,  104  TJ.  S. 
14;  Steamship  Co.  v.  Tugman,  106  U.  S.  122,  1  Sup.  Ct.  Rep. 
58 ;  Railroad  Co,  v.  Mississippi,  102  U.  S.  135 ;  Eem  v.  Huide- 
koper,  10'^^  TJ.  S.  485;  Insurance  Co.  v.  Dunn,  19  Wall.  214.) 
The  uniform  holding  of  the  supreme  court  of  the  United  Statea 
is  to  the  effect  that  a  state  court  proceeding  with  a  cause,  and 
attempting  to  exercise  jurisdiction  after  the  filing  of  the  peti- 
tion and  bond,  where  the  bond  is  required,  is  acting  without 
authority,  and  its  action  is  absolutely  void.  (National  Bank 
V.  Colby,  21  Wall.  609;  3  Myers'  Fed.  Dec.  261,  265,  344;  Har- 
vey V.  Allen,  16  Blatchf.  29-47,  Fed.  Cas.  No.  6177.) 

Willis  Sweet,  for  Defendant. 

No  brief  filed. 

QUARLES,  J.— The  plaintiff  filed  its  petition  for  a  writ  of 
review.  This  court  made  an  order  that  defendants  show  cause, 
at  the  regular  term  of  this  court  held  at  Lewiston  on  the  eigh- 
teenth day  of  April,  1898,  why  a  writ  of  review  should  not  issue. 
To  said  petition  and  order  to  show  cause  the  defendants  filed 
their  response.     The  petitioner  alleges :  That  it  is  a  corporation 
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organized  and  existing  under  the  laws  of  the  territory  (now 
state)  of  Montana,  and  doing  business  in  Idaho.     That  on  the 
twenty-fourth  day  of  March,  1887,  the  respondent,  Spalding,  as 
plaintiff,  commenced  an  action  in  the  district  court  of  the  fir»t 
judicial  district  of  the  territory  (now  state)  of  Idaho  in  and 
for  Kootenai  county,  against  the  petitioner,  as  defendant,  to 
recover  upon  a  building  contract  a  sum  greater  than  $2,000,  ex- 
clusive of  interest  and  costs,  in  which  action  summons  waa  is- 
sued and  served ;  and  that  the  petitioner  here,  as  such  defendant, 
filed  its  answer  denying  the  allegations  of  said  plaintiff*b  com- 
plaint in  all  respects.     That  after  the  admission  of  the  state  of 
Idaho  into  the  Union  by  the  act  of  Congress  approved  July  3, 
1890,  and  while  said  action  was  so  pending  and  undetermined 
in  the   said  district  court,  to  wit,  on    September   2,  1890,  the 
petitioner,  under  the  provisions  of  section  18  of  the  said  admis- 
sion act,  made  and  filed  in  said  court  a  written  request  to  trans- 
fer the  said  action  from  the  said  district  court  of  Idaho  terri- 
tory to  the  United  States  circuit  court  for  the  district  of  Idaho, 
on  the  ground  that  the  plaintiff  in  said  action,  the  said  Spald- 
ing, was  a  citizen  of  Idaho,  and  the  said  petitioner,  defendant 
therein,  was  then  a  citizen  of  the  state  of  Montana.     That  there- 
upon the  judge  of  the  said  district  court  of  Idaho,  made,  on  said 
last-named  day,  an  order  transferring  the  said  cause  from  the 
said  district  court  of  the  state  of  Idaho,  to  the  circuit  court  of 
the  United  States  for  the  district  of  Idaho.     That  on  the  thir- 
teenth day  of  November,  1895,  the  district  court  of  the  first 
judicial  district  of  I^ho  in  and  for  Kootenai  county,  over  the 
objection  and  against  the  protest  of  the  said  petitioner,  unlaw- 
fully assumed  jurisdiction  of  said  cause,  and  then  and  there 
proceeded,  over  the  objection  of  the  petitioner,  to  try  and  deter- 
mine the  same,  and  did,  on  the  twenty-fifth  day  of  April,  1896, 
unlawfully  enter  a  judgment  in  favor  of  the  plaintiffs  therein, 
and  against  the  petitioner,  for  the  sum  of  $34,727.90  and  costs, 
taxed  at  $1,857.05.     That  said  district  court,  in  trying  and  de- 
termining said  cause,  exceeded  its  jurisdiction,  and  that  said 
judgment  is  void,  and  that  the  plaintiff  has  no  speedy  or  ade- 
quate remedy  to  correct  such  unlawful  assumption  of  jurisdic- 
tion by  the  said  district  court  of  the  said  state  of  Idaho.     That 
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said  pretended  judgment  has  been  assigned  by  the  respondent 
Spalding  to  the  respondent  Sweet,  who  now  claims  to  own  the 
same.    The  answer  filed  by  the  respondents  alleges  the  follow- 
ing facts:  That  the  order  made  transferring  said  action  from 
the  said  district  court  of  Idaho  to  the  United  States  circuit  court 
was  made  by  the  consent  of  all  of  the  parties  to  said  action,  and 
on  the  written  request  of  the  petitioner.     That  pursuant  to  the 
order  transferring  said  cause  to  the  said  circuit  court,  all  of  the 
-files,  records  and  papers  of  said  cause  were,  by  the  clerk  of  said 
«tate  court,  transferred  to  the  United  States  circuit  court  for 
ihe  district  of  Idaho.     That  thereafter,  and  on  Wednesday,  July 
1,  1891,  the  said  circuit  court  of  the  United  States  for  the  dis- 
trict of  Idaho,  on  its  own  motion,  remanded  said  cause  back  to 
the  district  court  of  the  first  judicial  district  of  the  state  of 
Idaho  in  and  for  said  Kootenai  county,  and  thereafter  all  of 
the  files,  documents,  and  records  in  said  cause  were  returned  by 
the  clerk  of  the  said  United  States  circuit  court  to  the  said  dis- 
trict court.     That  no  motion  was  made  in  said  state  district 
court  with  reference  to  the  jurisdiction  of  said  court,  and  no 
order  made  by  said  state  district  court  in  said  action  with  refer- 
ence to  its  jurisdiction  therein,  as  is  shown  by  the  records  of 
said  district  court.     That  said  cause  was  continued  from  time 
to  time,  and  from  year  to  year,  until  the  thirteenth  day  of 
November,  1895,  when  said  cause  was  heard  in  said  state  court, 
which  afterward,  and  on  April  25,  1896,  rendered  judgment  in 
favor  of  the  plaintiff.     That  after  the  rendition  of  said  judg- 
ment, the  petitioner  here  moved  for  a  new  trial  in  said  state 
district  court,  which  motion  was  duly  presented  and  considered, 
and  by  said  court  overruled.     That  the  petitioner  here  ther^ 
upon  appealed  to  the  supreme  court  of  the  state  of  Idaho  from 
the  order  of  the  state  district  court  denying  petitioner's  motion 
for  a  new  trial,  and  that  on  said  appeal  the  petitioner  filed  in 
eaid  supreme  court  a  transcript  and  the  complete  record  upon 
which  said  appeal  was  based,  which  transcript,  prepared  by 
petitioner's  attorneys,  was  silent  as  to  any  order,  motion,  ruling 
of  the  court,  or  exceptions  of  the  parties  relating  to  the  juris- 
diction of  said  state  district  court ;  and  the  petitioner,  on  its  said 
appeal,  submitted  its  claims,  rights  and  interests  in  the  prem- 
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ises  to  the  said  supreme  court  of  the  state  of  Idaho  without  ex- 
ception or  objection  to  the  exercise  of  jurisdiction,  either  on  the 
part  of  the  said  state,  district  or  supreme  courts.  That  at  the 
October  term  of  said  supreme  court  of  the  state  of  Idaho  the  said 
cause  was  beard  upon  the  transcript  so  prepared,  the  briefs,  and 
oral  arguments  of  the  counsel  for  the  respective  parties,  and 
submitted  to  the  consideration  of  the  said  court,  which  court 
afterward  entered  its  judgment  in  said  cause  afi&rming  the 
order  denying  a  new  trial  so  appealed  froip,  and  by  remittitur 
returned  to  said  district  court  its  said  judgment  in  the  prem* 
ises  according  to  law. 

On  the  hearing  of  the  order  to  show  cause  why  the  writ  de- 
manded in  this  proceeding  should  not  issue,  the  attorneys  for 
the  petitioner  agreed  and  admitted  in  open  court  that  the  alle- 
gations of  fact  made  in  the  petition  which  are  denied  by  the 
answer  of  the  respondents  are  not  true,  and  that  the  affirmative 
allegations  of  fact  in  said  answer  are  true.  The  petitioner 
based  its  right  to  the  writ  demanded  upon  a  question  of  law, 
contending  that  the  filing  of  the  written  request  in  the  state 
district  court  for  a  transfer  of  the  cause  to  the  United  States  cir- 
cuit court,  followed  as  it  was  by  an  order  transferring  it  to  said 
circuit  court,  devested  the  state  court  of  jurisdiction,  and  that 
the  order  made  by  the  United  States  circuit  court  remanding 
the  cause  back  to  the  state  district  court  was  void,  the  said  cir^ 
cuit  court  having  no  jurisdiction  to  make  such  order.  We  re- 
gard the  conclusion  irresistible  that  the  writ  demanded  must  bd 
denied,  for  the  following  reasons,  to  wit : 

1.  The  United  States  circuit  court,  to  which  the  cause  was 
removed,  was  the  forum  to  decide  whether  the  cause  was  prop- 
erly transferred  to  said  court  or  not.  That  court,  having  de- 
cided that  the  cause  was  improperly  transferred  to  it,  made  an 
order  remanding  the  cause  back  to  the  state  court.  Such  order 
was  binding  upon  both  parties,  and  comity  required  the  state 
court  to  treat  said  order  as  valid  and  binding.  It  would  have 
been  an  unwarranted  act  of  discourtesy,  as  well  as  flagrant  dis- 
respect, for  the  state  court  to  have  held  that  the  circuit  court 
of  the  United  States  had  no  jurisdiction  to  make  the  order  re- 
manding the  cause  back  to  the  state  court.     That  the  circuit 
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court  of  the  United  States  to  which  said  cause  was  transferred 
was  the  proper  court  to  decide  whether  the  cause  should  he 
transferred  to  it,  or  remanded  back  to  the  state  court,  we  think 
it  settled  by  the  act  of  Congress  of  August  13,  1888  (25  Stats. 
432),  amending  the  act  of  March  3,  1887,  a  portion  of  section 
2  of  which  is  in  the  following  language :  "Whenever  any  cause 
shall  be  removed  from  any  state  court  into  any  circuit  court  of 
the  United '  States,  and  the  circuit  court  shall  decide  that  the 
cause  was  improperly  removed,  and  order  the  same  to  be  re- 
manded to  the  state  court  from  whence  it  came,  such  remand 
shall  be  immediately  carried  into  execution,  and  no  appeal  or 
writ  of  error  from  the  decision  of  the  circuit  court  so  remand- 
ing such  cause  shall  be  allowed.'*  The  rule  laid  down  by  this 
statute  follows  the  decision  of  the  supreme  court  of  the  United 
States  in  Stone  v.  South  Carolina,  117  U.  S.  431,  6  Sup.  Ct. 
Rep.  799.  True  it  is  that  the  supreme  court  of  the  United  States 
in  a  number  of  cases,  notably  in  Steamship  Co.  v.  Tugman,  106 
U.  S.  118, 1  Sup.  Ct  Rep.  58,  have  held  that  upon  the  filing  of 
a  proper  petition  and  bond  for  removal  from  the  state  court  to 
the  United  States  circuit  court,  the  jurisdiction  of  the  state 
court  ceases,  and  the  jurisdiction  of  the  United  States  court  im- 
mediately attaches,  and  that  all  orders  made  by  the  state  court 
in  the  cause  after  the  filing  of  the  petition  and  bond  are  coram 
non  judicc,  unless  the  jurisdiction  of  the  latter  court  shall  actu- 
ally be  restored.  This  rule  is  not  only  reasonable,  but  neces- 
gary.  In  the  case  of  Steamship  Co.  v.  Tugman,  the  state  courts 
ignored  the  petition  and  bond  for  removal.  The  cause  was  tried 
in  the  state  circuit  court  of  Xew  York,  appealed  to  the  state  su- 
preme court,  which  affirmed  a  judgment  against  the  parties  pe- 
titioning for  removal,  and  from  such  judgment  of  affirmance 
an  appeal  was  taken  to  the  court  of  appeals  of  New  York,  which 
affirmed  the  judgment  of  the  state  supreme  court.  In  this  ease 
the  party  petitioning  for  removal  objected  to  the  jurisdiction 
of  each  of  said  state  courts.  And  in  that  case  there  was  no 
claim  that  the  jurisdiction  of  the  state  court  had  been  restored 
by  a  remand  of  the  cause  back  to  the  state  court.  In  the  case 
at  bar  the  state  courts  properly  transferred  the  cause  on  the 
showing  made,  but  its  jurisdiction  was  restored  by  the  order  of 
the  United  States  circuit  court  remanding  the  cause  back  to  it. 
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On  what  ground  the  United  States  circuit  court  remanded  the 
cause  back  to  the  state  court  does  not  appear  in  the  record  be- 
fore us,  but  we  must  conclude  that  its  action  was  proper,  based 
on  sufficient  grounds,  authorized  by  the  act  of  Congress  cited 
supra,  and  binding  on  both  parties  to  the  action,  and  fully  re- 
stored the  jurisdiction  of  the  state  trial  court. 

2.  After  the  judgment  in  the  district  cotTrt  in  the  first  judicial 
district  of  Idaho  in  and  for  Kootenai  county,  the  petitioner 
brought  the  cause  on  appeal  into  this  court  upon  a  record  ab- 
solutely silent  as  to  the  filing  of  the  request  for  a  transfer  to 
the  United  States  circuit  court,  and  silent  as  to  the  fact  that  an 
order  had  been  made  transferring  the  cause.  The  transcript 
was  voluminous,  and  devolved  much  work  upon  this  court. 
The  petitioner,  as  appellant,  brought  the  respondent  into  this 
court  on  said  appeal  at  much  expense  to  said  respondent.  The 
petitioner  on  said  appeal  did  not  question  the  jurisdiction  of 
the  state  district  court,  but  voluntarily  sought  a  final  deermina« 
tion  by  this  court  of  the  matters  in  controversy  in  said  cause. 
We  think  that  after  the  lapse  of  more  than  six  years  from  the 
making  of  the  order  by  the  United  States  circuit  court  remand- 
ing the  cause  back  to  the  state  district  court,  and  after  the  peti- 
tioner has  voluntarily  sought  the  jurisdiction  of  this  court  for 
the  purpose  of  determining  the  correctness  of  the  judgment 
against  it  in  the  trial  court,  on  a  record  which  is  absolutely 
silent  as  to  any  question  of  want  of  jurisdiction  in  the  state 
courts,  the  petitioner  is,  by  every  soimd  rule  of  law  and  princi- 
pie  of  equity,  estopped  from  now  questioning  the  jurisdiction 
of  the  state  courts.  The  course  pursued  by  the  petitioner  in 
said  cause  and  in  this  proceeding  is  neither  fair  to  the  trial 
court,  to  this  court,  nor  to  the  respondents.  The  writ  demanded 
is  denied,  with  costs  to  the  defendants. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 
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(May  9,  1898.) 

LEWISTON  NATIONAL  BANK  v.  TEFPT. 

[63  Pac.  271.] 
PsAoncE — ^NoNJOiNDEB  OF  PARTIES — ^AovEBSE  Pabtt. — In  an  appeal 
by  one  of  two  defendante  from  a  judgment  and  decree  of  fore- 
closure,  wherein  a  joint  judgment  was  rendered  against  both* 
the  defendant  not  joining  in  the  appeal  is  an  adverse  party,  and 
ahould  be  served  with  notice  of  appeal. 

(Syllabus  by  the  court. J 

APPEAL  from  District  Court,  Idaho  County. 

James  W.  Beid,  for  Appellants,  cites  no  authorities  on  the 
point  decided  by  the  court 

James  E.  Babb,  for  Bespondent,  files  no  brief. 

HUSTON,  J. — This  is  an  action  to  foreclose  a  mortgage  exe- 
cuted by  Albert  P.  Tefft  and  Carrie  M.  Teflft.  A  joint  judg- 
ment and  decree  was  rendered  against  both.  From  this  judg- 
ment and  decree  Carrie  M.  TeflEt  appeals.  There  were  other 
parties  made  defendants,  some  of  whom  appeared;  others  made 
default. 

Two  of  the  defendants,  Carrie  M.  Tefltt  and  Mary  E  Osbom, 
join  in  the  appeal.  Bespondent  moves  to  dismiss  the  appeal 
upon  the  ground  that  no  notice  of  appeal  was  served  upon  Al- 
bert P.  Tefft,  against  whom  a  joint  judgment  was  rendered. 
Under  the  rule  as  given  by  this  court  in  Lydon  v.  Oodard,  5 
Idaho,  607,  61  Pac.  459,  Albert  P.  Tefft  was  an  adverse  party, 
and  should  have  been  served  with  notice  of  appeal.  (See  Tjydon 
V.  Oodard,  supra,  and  cases  there  cited.)  Motion  allowed,  and 
appeal  dismissed,  with  costs  to  respondent. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 

ON    REHEARING. 
(May  27,  1898.) 

Per  CUBIAM. — ^The  petitioner  claims  that  as  Tefft  has 
been  released  from  all  liability  under  the  judgment  of  foreclos- 
ure, and  the  deficiency  judgment  against  him  had  been  satisfied. 
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he  was  no  longer  interested  in  the  appeal,  was  not  an  adverse 
party,  and  therefore  entitled  to  service  of  the  notice  of  appeal. 
The  release  of  the  defendant  Tefft  from  all  liability  under  the 
judgment  of  foreclosure  as  well  as  the  deficiency  judgment  was 
based  upon  the  validity  of  the  judgment.  If,  upon  appeal,  the 
judgment  of  foreclosure  was  reversed,  set  aside,  or  invalidated, 
the  consideration  for  the  release  failed,  and  the  plaintiff's  right 
of  action  against  Tefft  was  thereby  revived,  under  the  provisions 
of  section  4498  of  the  Bevised  Statutes  of  Idaho.  {Cantwell  v. 
McPherson,  3  Idaho,  321,  29  Pac.  102,  and  cases  there  cited.) 
As  stated  by  this  court  in  Cantwell  v.  McPherson,  supra,  there 
is  no  difference,  under  the  statutes  of  Idaho,  between  a  sale 
under  an  execution  and  one  upon  an  order  of  sale  upon  fore- 
closure of  mortgage.  The  reversal  or  modification  of  the  judg- 
ment upon  appeal  revived  the  liability  of  the  defendant  Tefft 
upon  the  original  contract.  How  can  it  be  said,  then,  that  he 
was  not  an  interested  party?    Behearing  denied. 


(May  9,  1898.) 
VEEMONT  LOAN  AND  TBUST  COMPANY  v.  TETZLAFF. 

[63  Pac.  104.] 

FOBBCLOSURE    Of    MOftTGAOB — ^USUBY — SUIT    PbEICATUBELY    BROUGHT. — 

lo  an  action  brought  to  foreclose  a  mortgage,  upon  the  ground 
that  default  had  been  made  in  the  payment  of  coupon  interest 
notes,  which  coupon  interest  notes  are  declared  to  be  usurious 
and  void  (see  decisions  of  this  court  in  Vermont  Loan  Trust  Oo, 
r.  Hoffmant  40  Pac.  314),  the  principal  note  not  being  due  at 
the  time  of  the  commencement  of  the  suit,  heldf  that  the  action 
is  prematurely  brought. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County. 
George  W.  Goode,  for  Appellants. 

Inasmuch  as  the  contract  sued  upon  is  usurious,  the  respond- 
ents could  recover  no  interest;  therefore  the  action  could  not 
be  brought  until  the  maturity  of  the  principal  note ;  as  the  non- 
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payment  of  interest  is  no  default  whatever,  the  court  could  have 
no  jurisdiction  of  the  subject  matter,  and  the  judgment  would 
be  null  and  void.  In  the  case  at  bar  the  action  is  brought  some 
two  years  before  a  cause  of  action  arose  under  the  contract.  The 
pleadings  must  in  all  cases  support  the  judgment,  and  where 
the  complaint  shows  on  its  face  that  the  demand  sued  upon  is 
not  yet  due,  the  judgment  or  decree  based  thereon  is  void. 
{Vermont  Loan  etc,  Co.  v,  Hoifman,  6  Idaho,  376,  49  Pac  314; 
Harmon  v.  Ashmead,  61  Cal.  439 ;  5  Am.  &  Eng.  Ency.  of  Law, 
483,  and  notes;  12  Am.  &  Eng.  Ency.  of  Law,  71,  and  notes; 
Beckett  v.  Ctienin,  23  Am.  St.  Bep.  402,  note;  DtUuth  Nat. 
Baiik  V.  Knoxville  Fire  Ins.  Co,,  85  Tenn.  76,  4  Am.  St.  Rep. 
760,  1  S.  W.  689;  Chase  v.  Whitten,  61  Minn.  485,  63  N.  W. 
767.) 

A.  E.  Gallagher,  for  Bespondent. 
No  brief  filed 

HUSTON,  J. — This  is  an  action  brought  by  the  plaintiflE  to 
foreclose  a  mortgage  executed  by  the  defendants  Aaron  Tetzlatf 
and  Minnie  Tetzlaif,  his  wife,  to  the  plaintiff,  to  secure  the  pay- 
ment of  the  sum  of  $1,125,  with  interest,  on  the  first  day  of 
January,  1897,  which  indebtedness  is  evidenced  by  one  princi- 
pal note  for  said  sum  of  $1,125,  payable,  with  interest  at  the 
rate  of  seven  per  cent  per  annum,  on  said  first  day  of  January, 
1897,  to  which  said  principal  note  is  attached  five  coupon  inter- 
est notes,  bearing  even  date  with  said  principal  note,  and  signed 
by  said  Aaron  Tetzlafl  and  Minnie  Tetzlaff,  his  wife,  anS  pay- 
able, respecively,  on  the  first  day  of  January,  1893, 1894, 1895, 
1896,  and  1897.  Each  of  said  coupon  interest  notes  bears  inter- 
est at  the  rate  of  twelve  per  cent  per  annum  after  maturity.  It 
was  provided  in  said  principal  note  that  if  default  should  be  made 
in  the  payment  of  any  interest  note,  or  any  part  thereof,  for  the 
space  of  ten  days  after  the  same  should  become  due  and  payable, 
then  said  principal  and  accrued  interest  should,  at  the  election 
of  the  holder  of  said  note,  become  at  once  due,  without  further 
notice.  Said  defendants  Tetzlaff,  as  is  alleged  in  the  complaint, 
duly  paid  said  interest  coupon  notes  due,  respectively,  on  the 
first  day  of  January,  1893  and  1894,  afi  the  same  become  due; 
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but  to  pay  the  interest  coupon  note  which  fell  due  January  1, 
1895,  said  defendants  Tetzlaff  neglected  and  refused,  where- 
upon plaintiff,  under  the  provisions  contained  in  said  principal 
note  and  mortgage,  elected  to,  and  did,  declare  the  said  princi- 
pal sum,  and  all  accrued  interest  thereon,  then  due,  and  on  the 
30th  of  September,  1896,  commenced  this  action  to  foreclose 
eaid  mortgage.  The  complaint  contains  a  prayer  for  the  refor- 
mation of  the  mortgage  sued  on,  in  certain  particulars.  The 
defendants  Derham  and  Kaufman  made  default.  The  defend- 
ants'Aaron  Tetzlaff  and  Minnie  Tetzlaff  filed  a  demurrer  to  the 
complaint,  setting  up  first  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  also  other 
apecifie  grounds,  which,  under  our  view  of  the  case,  it  is  not  es- 
sential to  consider.  The  principal  debt,  to  secure  which,  with 
the  interest,  the  mortgage  was  given,  was  not  due  at  the  time 
the  suit  was  commenced  to  foreclose,  nor  would  it  be  until  a 
year  and  three  months  thereafter.  The  plaintiff's  right  to  com- 
mence suit  to  foreclose  its  mortgage,  therefore,  must  rest  en- 
tirely upon  the  aforementioned  provision  in  the  principal  note 
and  mortgage,  to  wit,  the  failure  by  defendants  to  pay  any  or 
either  of  said  coupon  interest  notes,  or  any  part  thereof,  as  the 
same  become  due  and  payable.  We  held  in  Trust  Co.  v,  Hoff- 
man, 5  Idaho,  376,  49  Pac.  314,  that  such  coupon  interest 
notes  were  usurious  and  void,  under  the  provisions  of  section 
1266  of  the  Revised  Statutes  of  Idaho.  CoiQd  the  failure  by 
the  defendants  to  pay  a  debt  which  they  could  not  be  required 
to  pay,  for  the  reason  that  it  was  void,  be  made  a  predicate  up- 
on which  to  base  an  action  against  them  for  the  recovery  of  a 
debt  which  could  only  be  declared  to  be  then  due  because  of  de- 
fendants' failure  or  refusal  to  pay  such  void  debt?  We  think 
not.  Under  the  statutes  of  this  state  and  the  decisions  of  this 
court  thereon,  the  plaintiff  could  only  recover  the  principal  debt, 
without  interest  or  costs.  The  recovery  of  the  principal  debt 
being  the  limit  of  its  remedy,  it  could  only  invoke  that  remedy 
after  the  principal  debt  became  due.  The  action  was  prema- 
turely brought.  The  judgment  of  the  district  court  is  reversed, 
and  the  cause  is  remanded  to  the  district  court,  with  instruc- 
tions to  dismiss  the  complaint.     Costs  to  appellants. 

Sullivan^  C.  J.,  and  Quarles,  J.,  concur. 
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(Kay  9,  1898.) 
VEBMONT  LOAN  AND  TBUST  COMPANY  ▼.  MAXWELH 

[53  Pac  1130.] 

^yllalniB  in  this  case  same  aa  in  Vermont  Loam  etc.  Oo.  v.  Tetgiaff,  de> 
dded  at  thic  term,  ante^  p.  106. 

APPEAL  from  District  Court,  Latah  County. 
George  W.  Goode,  for  Appellant 

The  same  question  which  is  submitted  by  appellants  in  the 
case  of  Vermont  Loan  and  Trust  Co.  v.  Aaron  Tetzlaff  et  aL, 
in  this  term  of  this  court,  which  is,  **That  the  contract  sued  up- 
on, being  usurious,  the  action  is  prematuretly  brought  on  a  de- 
fault of  payment  of  interest."    The  principal  note  sued  upon 
matured  December  1,  1897,  this  complaint  was  filed  August  21, 
1895.     (Vermont  Loan  etc.  Co.  v.  Hoffman,  5  Idaho,  376, 
49  Pac.  314;  Harmon  v.  Ashmead,  61  CaL  439;  5  Am.  &  Eng. 
Ency.  of   Law,  483,  notes;   12  Am.  &   Eng.    Ency.  of   Law, 
71?  notes,  Brackett   v.    Cumin,    16    Colo.    281,   22   Am.    St. 
Eep.  402,  and  note,  25  Pac.  167;  Duluth  Nat.  Bank  v.  Knoxville 
Fire  Ins.  Co.,  85  Tenn.  76,  4  Am.  St.  Bep.  750,  1  S.  W.  689; 
Chase  v.  Whittm,  51  Minn.  485,  53  N.  W.  767.) 

A.  E.  Gallagher  &  R.  T.  Morgan,  for  Bespondent 

No  brief  filed, 

HUSTON,  J. — This  case  involving  the  same  question  decided 
in  Vermont  Loan  etc.  Co.  v.  Tetzlaff  et  ci.,  ante,  p.  105, 
the  judgment  of  the  district  court  is  reversed  and  the  cause  re- 
manded with  instructions  to  dismiss  the  complaint. 

Costs  to  appellant. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 
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(May  10,  1898.) 

STATE  V.  ST.  CLAIB. 
[63   Pac.    1.] 

GBomrAi.  Law — Continuaitcb  Oveb  Term. — ^Wliere  an  application 
for  a  continuance  of  the  trial  over  the  term  is  based  upon  the 
absence  of  witnesses,  and  the  state  offers  to  admit  that  if  pres- 
ent the  witnesses  would  testify  as  set  forth  in  the  affidavit  upon 
which  the  application  for  a  continuance  is  based,  it  is  not  error 
in  the  trial  court  to  r^use  the  continuance.  {Territory  v,  Outhrie, 
2  Idaho,  398.) 

fc>AMF— Chance  or  Venue. — The  granting  of  a  change  of  venue  in  a 
criminal  case  is  largely  in  the  discreUon  of  the  trial  court,  and 
where  such  application  is  based  solely  upon  the  affidavit  of  the 
defendant,  the  action  of  the  trial  court  in  refusing  a  change  of 
venue  will  not  be  interfered  with. 

Eamk — ^IisTOBiCATioN — DESCRIBES  DECEASED  AS  JoHN  DoB. — Where  the 
information  for  murder  described  the  deceased  as  one  John  Doe, 
whose  true  name  was  unknown  to  the  district  attorney  who  filed 
the  indictment,  and  on  the  trial  it  was  proven  that  the  name  of 
the  deceased  was  John  L.  Decker,  there  waa  no  material  variance. 
(Idaho  Rev.  SUts.,  see.  7683.) 

WHinr  Questions  will  not  be  Considered. — ^Where  the  record  shows 
no  evidence  in  the  court  below  upon  the  question  of  the  insanity 
of  the  defendant,  this  court  will  not  entertain  or  consider  that 
question. 

(Syllabus  1^  the  court.) 

APPEAL  from  District  Court,  Boise  County. 

L.  B.  Workman  and  Karl  Paine,  for  Appellant. 

The  court  erred  in  giving  the  following  instruction:  The 
court  instructs  the  jury  that  although  the  information  alleges 
that  John  Doe,  whose  true  name  to  C.  M.  Hays,  district  attor- 
ney, was  unknown  at  the  filing  of  said  information,  was  killed 
and  murdered  at  the  time  and  in  the  manner  alleged  in  said 
information,  yet  if  the  evidence  shows  that  the  name  of  the  de- 
ceased was  John  li.  Decker,  you  will  find,  if  the  evidence  war- 
rants it,  the  defendant  guilty  of  murder,  of  the  said  John  Doe. 
If  the  name  of  the  deceased  is  unknown  to  the  grand  jurors,  it 
may  be  so  alleged  in  the  indictment.  (2  Bishop's  Criminal  Pro- 
cedure, 512  et  seq. ;  2  Hawkins'  Pleas  of  the  Crown,  c.  23,  sec. 


Digitized  by  VjOOQIC 


110  State  v.  St.  Clair.  [6  Idaho, 

Opinion  of  the  Court— Huston,  J. 

78 ;  Heed  v.  State,  16  Ark.  502 ;  Eumbard  v.  State,  21  Tex.  App. 
200,  17  S.  W.  126;  State  v.  Cawan,  18  Mo.  320;  Neiderluci  v. 
State,  21  Tex.  App.  320,  17  S.  W.  467;  Parchman  v.  State,  2 
Tex.  App.  228,  28  Am.  Rep.  435;  1  Wharton  on  Criminal  Law,. 
57.) 

R.  E.  McFarland,  attorney  general,  and  E.  J.  Dockery,  for 
the  State. 

The  defendant  and  his  counsel  made  affidavits  setting  up  their 
inability  to  secure  certain  material  witnesses  for  the  trial,  and 
set  forth  at  length  what  such  witnesses  would  testify.  The  dis- 
trict attorney  admitted  that  if  the  witnesses  were  present  they 
would  swear  to  the  statements  set  fori:h  in  thf;  affidavits.  The 
couri;,  accordingly  and  very  property,  denied  the  application  for 
a  continuance.  (Rev.  Stats.,  sec.  4372 ;  Territory  v,  Ouihrie,  2 
Idaho,  432,  17  Pac.  39.)  Sections  7768  and  7769  of  the  Re- 
vised  Statutes  provide  the  manner  of  applying  for  a  change  of 
venue  on  account  of  popular  excitement  against  the  accused. 
(Rev.  Stats.,  sec.  7770.)  Under  this  latter  section,  a  discre- 
tion is  reposed  in  the  trial  court  in  the  matter  of  granting  or 
denying  an  application  for  a  change  of  venue.  {People  v^ 
Mahoney,  18  Cal.  181,  182;  People  v.  McAuley,  1  Cal.  379,  383, 
384;  People  v.  Graham,  21  Cal.  261,  265;  People  v.  Congleton, 
44  Cal.  92,  94.)  The  name  of  the  deceased  was  given  as  un- 
known in  the  information  in  this  case,  and  counsel  for  appellant 
lay  much  stress  upon  the  omission  to  prove  his  name  as  un- 
known, and  on  the  refusal  of  the  court  to  instruct  the  jury  that 
such  omission  warranted  an  acquittal.  The  old  common-law 
rule,  which  too  often  resulted  in  a  failure  of  justice,  has  been 
modified  by  statute  in  this  state  in  the  matter  of  proof  of  the 
name  of  deceased.  (Rev.  Stats.,  sec.  7683;  People  v.  Potter,  35 
Cal.  110, 112,  113;  People  v.  Dick,  37  Cal.  277;  People  v.  King,. 
27  Cal.  510,  87  Am.  Dec.  96.) 

HUSTON,  J. — The  defendant  was  convicted  of  murder  in 
the  first  degree,  and  sentenced  to  be  hanged.  From  the  judg- 
ment and  sentence  he  appeals.  Defendant  assigns  five  errors, 
upon  which  he  asks  a  reversal  of  the  judgment  of  the  district 
court : 
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First,  in  the  denial  of  the  defendant's  application  for  a  con- 
tinuance of  the  trial  over  the  term.  Defendant's  applica- 
tion was  based  solely  upon  his  own  affidavit,  setting  forth 
what  he  would  prove  by  certain  witnesses  whom  he  named  in 
said  affidavit,  and  whose  attendance  be  therein  stated  he  waa 
unable  to  procure  at  that  time.  The  district  attorney  there- 
upon admitted  that,  if  said  witnesses  were  present,  they  would 
each  and  every  one  of  them  testify  as  set  forth  in  defendant's 
affidavit;  and  thereupon  the  court  overruled  the  defendant's 
motion  for  a  continuance.  We  find  no  error  in  this  action  of 
the  district  court.  The  granting  of  a  continuance  of  a  trial  is  a 
matter  of  discretion  with  the  trial  court,  and  its  action  therein 
will  not  be  disturbed,  where  the  record  shows  no  abuse  of  such 
diacretion.     {Territory  v.  Ouihrie,  2  Idaho,  432,  17  Pac.  39.) 

The  second  error  assigned  by  defendant  is  as  to  the  action  of 
the  district  court  in  overruling  the  defendant's  motion  for  a 
change  of  venue.  Section  7770  of  the  Revised  Statutes  of 
Idaho,  provides:  ''If  the  court  is  satisfied  that  the  representa- 
tion of  the  defendant  is  true,  an  order  must  be  made  for  the 
removal  of  the  action  to  the  proper  court  of  a  county  free  from 
a  like  objection."  In  this  case  the  application  was  based  upon 
the  affidavit  of  the  defendant,  unsupported  and  uncorroborated 
by  other  evidence.  There  waa  no  error  in  refusing  the  applica- 
tion for  a  change  of  venue.  The  matter  called  for  the  exercise 
of  judicial  discretion  on  the  part  of  the  trial  court,  and  we  are 
satisfied  that  such  discretion  was  properly  exercised.  {People 
V.  Oraham,  21  Cal.  261 ;  People  v.  Congleton,  44  Cal.  92. 

The  third  error  assigned  is  in  the  refusal  of  the  court  to  give 
certain  instructions  asked  by  defendant.  These  instructions  are 
to  the  effect  that  the  information  having  given  the  name  of  the 
victim  of  the  homicide  as  John  Doe,  "whose  true  name  is  un- 
known to  the  district  attorney,"  and  the  evidence  having  shown 
the  name  of  deceased  to  have  been  John  L.  Decker,  such  vari- 
ance was  fatal  to  the  finding  of  a  verdict  of  guilty.  This  con- 
tention is  not  correct.  Section  7683  of  the  Revised  Statutes  is 
as  follows:  "When  an  offense  involves  the  commission  of  or  an 
attempt  to  commit  a  private  injury,  and  is  described  with  suffi- 
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cient  certainty  in  other  respects  to  identify  the  act,  an  erroneong 
allegation  as  to  the  person  injured,  or  intended  to  be  injured  is 
not  material.'^  The  cases  cited  by  defendant's  counsel  in  sup- 
port of  his  contention  arose  in  states  which  do  not  appear  to 
have  any  statute  similar  to  our  section  7683,  and  where  the  rule 
of  the  common  law  obtains.  In  California,  from  which  state 
our  statute  was  taken,  it  has  been  uniformly  held  that  such  a 
variance  is  immaterial.  {People  v.  Potter,  36  Cal.  110 ;  People 
V.  Dick,  37  Cal.  277;  People  v.  King,  27  Cal.  607,  87  Am.  Dec. 
95.) 

The  fourth  assignment  of  error  involves  the  question  consid- 
ered in  the  third  assignment. 

The  fifth  assignment  of  error  claims,  in  substance,  that  it  is 
justly  and  fairly  inferable  from  the  acts  of  the  defendant  sub- 
sequent to  the  homicide  that  he  was  insane.  The  record  does 
not  show  any  direct  evidence  upon  the  question  of  the  insanity 
of  the  defendant.  In  fact,  that  matter  does  not  appear  to  have 
been  alluded  to,  except  by  the  witness  Dr.  Beers,  who  visited 
the  defendant  after  his  arreet,  and  after  he  had  been  on  a  de- 
bauch for  several  days,  between  the  time  of  the  committing  of 
the  homicide  and  the  time  of  his  arrest,  who  states  that  when  he 
saw  the  defendant,  at  the  time  stated,  he  appeared  to  be  '^a 
mental,  physical  wreck.'*  For  the  court' to  infer  from  this 
statement  of  a  single  witness  that  the  defendant,  at  the  time 
he  committed  the  atrocious  crime  detailed  in  the  record  in  this 
case,  was  in  such  a  mental  condition  as  to  relieve  him  from 
criminal  responsibility,  would  be  enlarging  the  beneficence  of 
the  law  to  an  extent  which  would  render  the  promotion  of  jus- 
tice in  the  administration  of  the  law  an  unknown  quantity. 
Chapter  6,  title  10,  of  the  Kevised  Statutes,  provides  the  man- 
ner in  which  the  issue  of  the  insanity  of  a  defendant  indicted 
for  crime  shall  be  tried,  and  this  statute  does  not  seem  to  have 
been  invoked,  or  attempted  to  be;  and  yet  the  court,  out  of  the 
abundance  of  its  charity,  and  its  recognition  of  the  rule  in 
favorem  rite,  gave  this  instruction  to  the  jury:  "If  you  find 
that  the  defendant,  at  the  time  of  committing  the  crime  charged, 
was  so  mentally  aflUcted  as  to  be  unable  to  comprehend  the  im- 
port and  consequence  of  his  own  acts,  and  could  not  at  such  time 
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distinguish  between  right  and  wrong,  and,  further,  if  you  find 
that  mental  condition  was  not  caused  by  defendant  himself  for 
ttte  purpose  of  committing  a  crime,  and  relieving  himself  of 
the  consequences  of  his  unlawful  act,  you  should  acquit  him/' 

A  careful  and  thorough  inspection  of  the  record  fails  to  dis- 
close any  error  to  the  prejudice  of  the  defendant.  The  judg- 
ment of  the  district  court  is  affirmed,  and  the  cause  remanded 

for  further  proceedings  according  to  law. 

• 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 


(May  13,  1808.) 

STATE  EX  BEL,  CHEMUNG  MINING  COMPANY  v.  CUN- 
NINGHAM,  Administkator. 

L53  tauc.  451.] 

{UXE  or  Bbal  Estate  bt  Administbatob. — ^Under  the  provisions  of 
section  5491  of  the  Revised  Statutes,  all  sales  made  by  an  ad- 
ministrator of  the  estate  of  a  deceased  person  must  be  reported 
under  oath  to,  and  confirmed  by,  the  probate  court  before  the  title 
of  the  property  sold  passes. 

Sams — ^Retubn  of  Salb— Confibmation  by  ths  Ck>UBT. — ^No  title 
passes  until  return  of  sale  is  made  under  oath  and  confirmed  by 
the  court,  nor  can  the  administrator  legally  convey  the  title  until 
■ooh  report  and  confirmation  are  made. 

Administratob  Must  Exfxiute  Convetance — Mandaicvs  will  Lie  to 
Compel. — ^It  is  the  official  duty  of  an  administrator,  enjoined  by 
statute,  to  execute  a  conveyance  of  real  estate  after  return  of 
sale  has  been  made,  as  required  by  law,  and  confirmed  by  the 
court,  and  to  exectite  a  conveyance  therefor  as  directed  by  the 
order  of  confirmation.  In  eases  of  refusal,  mandamua  will  issue 
to  compel  him  to  act. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Shoshone  County. 
John  R.  McBride,  for  Appellant. 

The  writ  of  mandamus  does  not  lie  in  any  case  where  a  doubt 
arises  as  to  the  duty  of  the  person  sought  to  be  made  to  perform. 
Idaho,  VoL  6-8 
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It  lies  in  a  case  free  of  doubt  and  when  there  is  no  other  remedy. 
(Harpending  v.  Haight,  39  Gal.  189,  2  Am.  Eep.  432 ;  Fulton 
V,  Eanna,  40  Cal.  278 ;  People  v.  Supervisors,  28  Cal.  429 ;  WHl- 
iams  V.  Smith,  6  Cal.  91 ;  Ooodwin  v.  Olazer,  10  Cal.  33 ;  Fo- 
garty  v.  Sparks,  22  Cal.  U3;  People  v.  Olds,  3  Cal.  167,  58  Am. 
Dec.  398;  Middleton  v.  Low,  30  Cal.  696;  Hewill  v.  Lane,  63 
Cal.  213.)  The  court  will  refuse  the  writ,  if,  upon  granting  it 
the  object  could  not  be  accomplished.  (People  v.  Tremain,  17 
How.  Pr.  142 ;  People  v.  Supervisors,  21  How.  Pr.  335 ;  affirmed 
in  22  How.  Pr.  276.)  The  petitioner  had  a  complete  remedy  by 
an  appeal  from  the  decree  of  the  probate  court,  entered  July  26, 
1897,  affirming  the  sale  to  Hanly.  (Idaho  Rev.  Stats.,  sec. 
4831.)  In  Orignon  v,  Astor,  2  How.  (U.  S.)  319,  it  was  held 
that  if  the  court — ^the  probate  court — had  jurisdiction  over  the 
subject,  errors  and  irregularities  in  the  procedure  wore  the  sub- 
ject of  correction  by  appeal  only.  (Comstock  v.  Crawford,  H 
Wall.  402.) 

A.  G.  Kerns,  for  Bespondent. 

An  objection  to  the  sufficiency  or  form  of  the  petition  and 
affidavit  should  have  been  taken  by  motion  or  demurrer,  where 
the  defect,  if  any,  might  have  been  remedied  by  amendment. 
Objections  to  the  form  of  action  brought  cannot  be  taken  for 
the  first  time  on  appeal ;  unless  taken  on  the  trial  they  are  con- 
sidered waived.  (People  v,  McLean,  80  N.  Y.  254.)  Or  that 
the  suit  should  have  been  brought  in  equity  instead  of  at  law. 
(8  Ency.  of  PL  &  Pr.  177.)  The  act  of  the  probate  judge, 
assuming  to  act  as  the  probate  court,  in  deliberately  changing 
the  name  of  the  purchaser  in  whom  the  sale  was  orally  an- 
nounced by  the  court  to  have  been  confirdaed,  was  an  excess  of 
jurisdiction  and  void.  (2.  Lawson's  Bights,  Remedies  and  Prac- 
tice, sec.  953,  and  cases  cited.)  A  defense  in  mandaww^  proceed- 
ing must  exist  in  favor  of  the  defendant.  He  cannot  set  up  pre- 
tended rights  existing  in  strangers  based  upon  his  own  illegal 
and  void  actions,  by  way  of  defense.  (Merrill  on  Mandamus, 
sees.  53,  54,  65  et  seq. ,  p.  59 ;  Williams  v.  Clayton,  6  Utah,  86, 
21  Pac.  398;  People  v.  Mayor  of  New  York,  10  Wend.  393-397; 
People  v.  Fleming,  4  Denio,  137,  2  N.  Y.  484.)     An  action  for 
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damages  for  failure  to  perform  a  ministerial  duty  is  not  an 
adequate  remedy  in  law.  (High  on  Extraordinary  Legal  Beme- 
diea,  35 ;  Merrill  on  Mandamus,  sec.  63 ;  Fremont  v.  Crippen,  10 
Cal.  212,  70  Am.  Dec.  711;  Adriance  v.  Supervisors  of  New 
YorJc,  12  How.  Pr.  224;  Buck  v.  City  of  Lockport,  6  Lans.  251, 
43  How.  Pr.  361 ;  Merrill  on  Mandamue,  sees.  85,  86 ;  High  on 
Extraordinary  Legal  Eemedies,  sec.  96;  State  v.  Le  Fevre,  25 
Neb.  223,  41  N.  W.  184;  Moore  v.  Muse,  47  Tex.  214.)  A  want 
of  jurisdiction  in  a  court  rendering  a  judgment  may  be  shown 
collaterally  whenever  any  benefit  or  protection  is  sought  under 
the  judgment.  (1  Black  on  Judgments,  sees.  170,  218,  250, 
275,  633:  Putnam  v.  Man,  3  Wend.  202,  20  Am.  Dec.  686;  Fitz- 
hugh  V.  Custer,  4  Tex.  391,  51  Am.  Dec.  728;  Thoureine  v. 
Rodrigues,  24  Tex.  468;  Hill  v.  City  Cab  Co.,  79  Cal.  188,  21 
Pac.  728;  Tyson  v.  Belcher,  102  N.  C.  112,  9  S.  E.  634.) 

SULLIVAN,  C.  J. — This  is  a  proceeding  brought  in  the  dis- 
trict court  for  a  writ  of  mandate  to  compel  the  defendant,  Cun- 
ningham, as  administrator,  to  execute  a  conveyance  of  an  undi- 
vided one-third  interest  in  a  certain  mining  claim  situated  in 
Shoshone  county.  The  facts  are  as  follows :  Clarence  Cunning- 
ham, as  administrator  of  the  estate  of  David  McKelvey,  de^ 
ceased,  made  application  to  the  probate  court  of  Shoshone 
county  for  an  order  to  sell  an  undivided  one-third  interest  of 
the  Skookum  lode  mining  claim.  On  said  application  an  order 
of  sale  was  granted,  and  the  administrator  caused  notice  to  be 
posted  and  published  for  bids  for  the  sale  of  said  property,  as 
required  by  the  order  of  sale,  and  recoived  but  one  bid  there- 
under for  said  property.  Said  bid  or  offer  was  made  by  the 
Chemung  Mining  Company,  and  the  price  offered  was  $700,  that 
being  the  only  bid  received  under  said  notice.  The  said  admin- 
istrator made  his  return  of  sale  to  the  said  probate  court,  where- 
in he  reports,  inter  alia,  as  follows :  "I  did  on  said  day  sell  said 
real  estate  to  the  Chemung  Mining  Company,  the  purchaser 
thereof,  and  request  that  said  sale  be  conlirmed."  Said  return 
is  dated  June  15,  1897.  Said  sale  was  confirmed  by  said  court 
on  the  thirteenth  day  of  August,  1897.  It  appears  from  the 
transcript  that  an  order  confirming  a  sale  of  said  real  estate 
was  made  on  the  twenty-sixth  day  of  July,  1897.     Said  order 
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recites  the  facts  of  said  return  haying  been  made^  and  of  the  sale 
of  said  real  estate  to  Kennedy  J.  Hanly  for  the  sum  of  $700, 
instead  of  to  the  Chemung  Mining  Company,  as  actually  shown 
by  said  return.  There  is  sufficient  in  the  record  to  show  why 
that  change  was  made.  The  return  of  the  administrator  showed 
thait  the  only  offer  or  bid  received  at  said  sale  was  one  from 
the  Chemung  Mining  Company,  and  the  court  was  induced  to 
believe  that  said  Kennedy  J.  Hanly,  who  was  one  of  the  di- 
rectors of  said  corporation,  was  the  proper  person  to  take  the 
title  to  said  real  estate,  and  for  that  reason  confirmed  the  sale 
and  ordered  the  conveyance  to  be  made  to  him ;  whereupon  said 
administrator  executed  a  conveyance  to  said  Hanly.  There- 
after said  court  set  aside  said  last-mentioned  order,  and  con- 
firmed said  sale  to  the  Chemung  Mining  Company^  and  directed 
said  administrator  to  convey  a  one-third  interest  in  and  to  said 
Skookum  mining  claim  to  said  company,  which  order  said  ad- 
ministrator refused  to  obey.  Thereupon  application  was  made 
to  the  judge  of  the  district  court  in  and  for  said  Shoshone 
county  for  a  writ  of  mandate  to  compel  said  administrator  to 
convey  said  real  estate  to  the  Chemung  Mining  Company  as  di- 
rected by  said  last-mentioned  order  of  the  probate  court.  Said 
administrator  answered  the  application  or  petition  for  said  writ 
by  setting  forth  the  facts  substantially  as  above  set  forth,  and 
stating  that  under  the  order  confirming  the  sale  to  Hanly  he 
had  received  the  purchase  price  from  him,  and  executed  a  deed 
conveying  to  him  the  undivided  one-third  interest  in  and  to  said 
mining  claim :  and  the  matter  was  heard,  and  peremptory  writ 
granted,  whereby  said  administrator  was  required  to  convey  said 
undivided  one-third  interest  in  and  to  said  Skookum  lode  min- 
ing claim  to  said  Chemung  Mining  Company.  This  appeal  is 
from  the  judgment  of  the  court  granting  said  writ. 

It  is  contended  that  the  plaintiff  or  petitioner  had  a  plain, 
speedy  and  adequate  remedy  at  law  by  appeal  from  the  order 
confirming  the  sale  to  Hanly.  In  answer  to  that  contention 
it  is  sufficient  to  say  that  the  probate  court  set  aside  said  order 
confirming  the  sale  to  Hanly  on  the  thirteenth  day  of  August, 
1897,  and  entered  an  order  confirming  the  sale  to  the  Chemung 
Mining  Company;  and,  further,  that  the  order  confirming  the 


Digitized  by  VjOOQIC 


May,  1898.]  State  v.  Cunningham.  ll? 

Opinion  of  the  Court — ^Huston,  J.,  on  Rehearing. 

sale  to  Hanly  wss  absolutely  void,  for  the  reason  that  the  sale 
to  Hanly  waa  not  reported  *^under  oath^^  to  said  court,  as  re- 
quired by  the  provisions  of  section  5491  of  the  Bevised  Statutes 
nor  was  it  reported  at  all  in  writing  to  said  probate  court.  The 
administrator  is  required  to  make  a  return  of  his  proceedings 
of  any  sale  of  real  estate,  which  return  must  be  filed  in  the  office 
of  the  derk  of  said  court.  Section  5491  of  the  Bevised  Statutes, 
is  as  follows :  ^^o  sale  of  any  property  of  an  estate  of  a  dece- 
dent ia  valid,  unless  made  under  order  of  the  probate  court, 
except  as  otherwise  provided  in  this  chapter.  All  sales  must 
be  reix>rted  under  oath  and  confirmed  by  the  probate  court  be- 
fore the  title  to  the  property  sold  passes.^'  There  was  no  return 
of  a  sale  to  Hanly,  and  the  order  confirming  a  sale  to  him  was 
void.  Said  section  5491  of  the  Bevised  Statutes  is  mandatory, 
and  until  a  sale  is  reported  imder  oath  the  court  has  no  basis 
for  an  order  confirming  a  sale.  No  title  can  pass  until  at 
least  two  steps  are  taken,  to  wit,  a  return  of  sale  made  under 
oath,  and  its  confirmation  by  the  court.  No  title  passed  to  Hanly 
by  the  conveyance  executed  by  Cunningham,  as  administrator,  to 
him.  It  was  the  official  duty  of  said  administrator,  enjoined  by 
statute,  to  execute  a  conveyance  to  said  mining  claim  to  the 
Chemung  Mining  Company,  as  directed  by  said  order  confirming 
the  sale;  and,  as  he  refused  to  do  so,  said  company  was  entitled 
to  a  writ  of  mandate,  upon  a  proper  showing,  to  compel  him  to 
perform  his  duty  in  that  regard,  as  no  other  plain,  speedy  and 
adequate  remedy  is  provided  for  such  cases.  The  judgment  ap- 
pealed from  is  affirmed,  and  costs  of  this  appeal  are  awarded 
to  the  respondent. 

Huston  aud  Quarles,  J  J.,  concur. 

ON  RICH£ABINa. 
(June  13,  1898.) 

HUSTON,  J. — ^In  filing  petitions  for  rehearing  the  counsel 
are  too  often  unmindful  of  or  overlook  the  fact  that  this  court 
in  its  investigation  is  of  necessity  confined  to  the  record.  If 
the  record  is  incorrect,  or  fails  to  truly  and  fully  present  the 
facts,  theie  are  methods  provided  by  our  rules  for  its  correc- 
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tion.     But  upon  the  record  as  presented  we  are  compelled  to 
predicate  our  conclusions.     The  petition  in  this  ease  contains 
the  following :  "1.  The  court  was  misled  as  to  a  matter  of  fact 
to  which  it  is  quite  clear  it  attached  great  significance,  viz. :  in 
that  part  of  the  decision  which  assumes  that  Hanly  in  some  way 
imposed  upon  the  probate  court,  and  induced  the  judge  thereof 
to  believe  that  his  bid  was  identical  with  that  of  the  Chemung 
Mining  Company,  and  by  relying  upon  the  further  fact  that 
Hanly  was  an  officer  of  the  Chemung  Mining  Company";  and 
counsel  adds,  "This  state  of  the  facts  is  not  true,  nor  is  there 
any  proof  of  it.'*     The  record,  presumably  prepared  by,  or  under 
the  direction  of,  counsel  himself,  contains  the  following  state- 
ment as  in  the  record  of  the  probate  court  (Trans.,  p.  6,  fol. 
16) :  *^And  it  appearing  to  the  satisfaction  of  the  court  that 
such  order  confirming  said  sale  in  Kennedy  J.  Hanly  was  ob- 
tained by  misrepresentation  and  fraud  upon  the  part  of  the 
said  Kennedy  J.  Hanly  in  pretending  to  represent  the  said  Che- 
mung Mining  Company."    And  this  statement  of  the  probate 
judge  is  nowhere  disputed  in  the  record  and  is  first  called  in 
question  by  the  petition  for  a  rehearing.     Now,  which  of  these 
two  statements,  so  palpably  in  conflict,  are  we  to  accept  as  the 
basis  of  our  conclusions  ?    "A  question  not  to  be  asked."     Coun- 
sel, in  his  petition,  says  this  statement  of  the  probate  judge  "was 
not  proven."     But  we  are  told  by  counsel  that  the  decrees  of 
the  probate  court  import  verity.     Certainly,  then,  the  undis- 
puted official  statement  of  the  probate  court  in  its  order  con- 
firming the  sale,  and  which  appears  in  the  record  presented  by 
counsel  himself  to  this  court,  and  the  correctness  of  which  he 
is  presumed  to  vouch  for,  and  to  which  alone  we  are  confined 
for  our  knowledge  of  the  facts  in  the  case,  and  which  the  dis- 
trict court  has  found  to  be  correct  and  has  made  the  basis  of 
its  judgment,  are  not  to  be  overturned  or  set  aside  upon  the 
baie  statement  of  counsel  in  his  petition  for  a  rehearing.     But 
counsel  contends  that  respondent  had  a  "speedy  and  adequate 
remedy  at  law"  by  appeal.     Appeal  from  what?    The  order  of 
the  probate  court  confirming  the  sale  in  Hanly?    That  order  had 
been  set  aside  by  the  probate  court  upon  the  ground  that  it  had 
been  procured  by  the  misrepresentations  and  fraud  of  Hanly; 
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and  the  probate  court,  recognizing  probably  a  rule  which  counsel 
for  petitioner  seems  to  overlook,  that  "fraud  vitiates  every- 
thing," made  an  order  confirming  the  sale  in  the  party  who  it  is 
admitted  vrss  the  party  to  whom  the  sale  had  been  made,  and 
and  who  was  the  highest  and  only  bidder  at  the  sale,  and  the 
jsale  to  whom  had  been  confirmed  by  the  probate  court,  but  who 
was  deprived  of  the  fruits  of  his  purchase,  to  wit,  a  deed  of 
conveyance  from  the  administrator,  by  the  fraudulent  misrepre- 
sentation of  Hanly  that  he  was  himself  the  purchaser — ^the  Che- 
mung Mining  Company  incarnate.  It  seems  to  us  under  the 
conditions  shown  by  the  record,  the  only  appeal  respondent 
could  have  desired  was  from  the  refusal  of  the  administrator  to 
execute  the  conveyance  in  accordance  with  the  order  of  the  pro- 
bate court,  as  it  was  in  this  refusal  only  that  he  was  aggrieved. 
Andkis  only  "speedy  and  adequate  remedy"  was  in  a  wr.t  of  man- 
date to  compel  the  administrator  to  execute  the  conveyance  that 
he  was  entitled  t(f,  and  that  he  obtained ;  and  from  the  case  as 
presented  to  us  in  the  record  we  think  the  action  of  the  district 
court  in  granting  such  writ  was  correct.  Counsers  contention 
that  by  the  action  of  the  probate  court  on  the  26th  of  July 
the  matter  became  res  adjudicata  is  not  maintainable,  either 
upon  principle  or  authority.  The  right  "to  amend  aricl  control 
its  process  and  orders  so  as  to  make  them  conformable  to  law 
and  justice"  is  expressly  given  to  every  court  by  the  provisions  of 
subdivision  8  of  section  3862  of  the  Revised  Statutes  of  Idaho, 
and  this  power  was  exercised  by  the  probate  court  in  proper  time. 
Behearing  denied. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 
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(May  13,  1898.) 

FELLAND  t.  VOLLMEB  MILLING  AND  MEBCANTILB 

COMPANY. 
[53  Fac.  268.] 

Chattel  Mobtoaoe— Deed  to  Real  Estate — ^Foreolosttsb. — ^The  V. 
M.  &  M.  Ck>.,  holding  a  chattel  mortgage  upon  certain  personal 
property  of  the  firm  of  F.  E.  &  Son,  and  also  a  mortgage  upon  real 
property  of  the  firm,  both  of  which  were  given  to  secure  indebt- 
edneee  due  and  owing  from  said  F.  E.  ft  Son  to  said  V.  M.  ft  JC 
Co.,  on  default,  fore  losed  the  chattel  mortgnge,  F.  E.  ft  fcSon 
giving  a  deed  to  V.  M.  ft  M.  Co.  of  the  real  estate,  and  thereupon 
the  V.  M.  ft  M.  Co.  executed  to  said  firm  of  F.  £.  ft  Son  an  agree- 
ment in  writing  conditioned  that  said  V.  M.  ft  M.  Co.  would  coo- 
▼ey  to  said  F.  E.  ft  Son,  or  either  of  them,  the  said  personal  prop- 
erty, consisting  of  a  sawmill  and  belongings,  and  said  real  estate, 
if  the  said  firm,  or  either  of  them,  would  pay  to  said  V.  M.  ft  M. 
Co.  the  amount  due  said  company  from  said  firm  at  any  time 
within  a  period  of  eight  months.  Held,  such  agreement  did  not 
constitute  the  deed  a  mortgage. 

Fbaud. — ^Tlie  evidence  in  this  case  examined  and  held  not  to  estab- 
lish fraud. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County. 
Sweet  &  Steele,  for  Appellant. 

Testimony  shows  the  deed  to  have  been  a  mortgage.  If  the 
paper  can  be  permitted  to  stand  at  all,  and  as  we  have  not 
asked  its  cancellation,  we  suppose  it  must  stand.  If  a  partner 
attempts  to  defraud  his  copartner,  and  any  other  person  con- 
spires with  him  in  that  attempt,  then  anything  they  may  ac- 
complish is  void,  as  the  law  does  not  permit  a  third  person  to 
conspire  with  a  partner  against  a  copartner.  (Parsons  on 
Partnership,  3d  ed.,  pp.  177,  178,  note  i,  beginning  p.  112,  113, 
178.)  It  makes  no  difference  that  the  fraudulent  transaction 
is  consummated  at  a  public  sale.  (Bump  on  Fraudulent  Con- 
veyances, 261-266.)  The  first  point  to  which  we  direct  the  at- 
tention of  the  court  is,  that  the  purchase  price  was  an  antece- 
dent debt.  That  the  defeasance  stated  that  upon  the  repayment 
to  respondent  of  the  purchase  price,  which  was  an  antecof'ent 
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dd)t,  the  property  should  be  transferred  back.  (Montgomery 
V.  Sped,  55  Cal.  362;  Smdfoss  v.  Jones,  35  Cal.  481;  KeUey 
V.  Leachman,  3  Idaho,  392,  29  Pac.  849 ;  Russell  v.  Southard, 
12  How.  139;  6  Meyer's  Fed.  Dec.  121.) 

Forney,  Smith  &  Moore,  for  Respondents. 

If  all  the  allegations  of  the  complaint  charging  fraud  are 
true,  they  are  insufficient  to  constitute  fraud  upon  Felland. 
(Cooley  on  Torts,  474;  1  Story's  Equity,  186,  187;  Kerr  on 
Fraud  and  Mistake,  1,  2;  2  Pomeroy's  Equity  Jurisprudence^ 
eecB.  872-876.)  The  allegations  of  the  complaint  charging  fraud 
are  unsupported  by  the  evidence.  Tlie  deed  to  the  forty  acres  of 
land  is  not  a  mortgaga  (Vance  v.  Anderson,  113  Gal.  532,  45 
Pac.  816 ;  Jones  on  Mortgages,  sees.  256-282 ;  Devlin  on  Deeds, 
sec  1115;  3  Pomeroy^s  Equity  Jurisprudence,  sec.  1196;  Henly 
V.  HoiaJing,  41  Cal.  22;  People  v.  Irwin,  14  Cal.  428;  Cornell  v. 
Hall,  22  Mich.  377;  Smttt  v.  Crof^y,  47  Wis.  160,  2  N.  W.  104; 
Yoss  V.  Eiler,  109  Ind.  260,  10  N.  E.  74;  Montgomery  v.  Spect, 
55  Cal.  352;  Horbach  v.  Hill,  112  U.  S.  144,  5  Sup.  Ct.  Rep. 
81;  Conway  etc,  v.  Alexander,  7  Cranch,  218;  Winters  v.  Swift, 
2  Idaho,  61,  3  Pac.  15.)  Where  there  is  a  substantial  conflict 
in  the  testimony  the  judgment  of  the  lower  court  will  not  be 
disturbed.  (Sabin  v.  Burke,  4  Idaho,  28,  37  Pac.  352.)  \The 
question,  whether  or  not  a  deed  absolute  on  its  face  is  a  mort- 
gage depends  entirely  upon  the  intention  of  the  parties  to  the 
transaction.  This  intention  can  only  be  determined  from  their 
conduct  and  expression  of  intention  and  it  leaves  the  matter 
in  each  case  almost  wholly  aQd  entirely  a  question  of  fact. 
There  are  no  set  rules  of  law  that  will  control  in  every  case,  but 
one  of  the  strongest  evidences  of  the  intention  of  the  parties  is 
whether  or  not  the  relation  of  debtor  and  creditor  exists  be- 
tween grantor  and  grantee  with  reference  to  the  consideration 
of  the  conveyance.  (Jones  on  Mortgages,  sec.  269 ;  Winters  v. 
Swift,  2  Idaho,  61,  3  Pac.  15;  Vance  v.  Anderson,  113  Cal. 
532,  45  Pac.  816,  and  cases  cited;  Devlin  on  Deeds,  1115;  3 
Pomeroy*8  Equity  Jurisprudence,  sec  1196;  Cornell  v.  Hail, 
22  Mich.  377;  Horbach  v.  Hill,  112  U.  S.  144,  5  Sup.  Ct  Rep. 
81  (this  opinion  is  by  Justice  Field) ;  Conway  v.  Alexander,  7 
Cranch,  18  (this  opinion  is  by  Chief  Justice  Marshall). 
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HUSTON,  J. — ^This  is  an  action  brought  for  an  accounting, 
for  the  setting  aside  of  a  sale  under  a  chattel  mortgage,  and  for 
declaring  a  deed  absolute  upon  its  face  to  be  a  mortgage.  The 
facts,  as  alleged  in  the  complaint,  are  substantially  as  follows: 
In  the  month  of  March,  1891,  plaintiff  and  two  of  the  defend- 
ants, Ole  Edwardson  and  Ole  0.  Edwaxdson,  entered  into  a 
copartnership,  for  the  purpose  of  engaging  in  the  business  of 
manufacturing  lumber  and  doing  a  general  sawmilling  busi- 
ness, under  the  firm  name  and  style  of  Felland,  Edwardson  & 
Son.  In  the  course  of  their  business,  and'  between  said  month 
of  March,  1891,  and  the  third  day  of  March,  1894,  said  firm 
had  become  indebted  to  the  defendants  the  VoUmer  Milling  and 
Mercantile  Company  in  the  amount  of  $2,500,  which  indebted- 
ness was  evidenced  by  divers  promissory  notes  executed  by  said 
firm  to  the  said  Vollmer  Milling  and  Mercantile  Company, 
which  notes  were  secured  by  a  chattel  mortgage  executed  by 
said  firm  to  said  Vollmer  Milling  and  Mercantile  Company  upon 
certain  personal  property  described  in  the  complaint.  That  all 
of  said  notes  secured  by  said  mortgage  became  and  were  due 
long  prior  to  March  3,  1894.  Said  notes  were  further  secured 
by  a  mortgage  upon  real  estate  described  in  the  complaint,  exe- 
cuted by  said  firm,  or  the  members  thereof.  That  all  of  said 
notes  so  secured  became  and  were  due  long  prior  to  March  3, 
1894.  The  complaint  alleges  the  property  covered  by  the  chat- 
tel mortgage  to  be  of  the  value  of  $6,000,  and  that  the  real 
estate  is  of  the  value  of  $2,000.  The  complaint  further  alleges 
that  some  time  prior  to  March  3,  1894,  the  said  Vollmer  Mill- 
ing and  Mercantile  Company  entered  into  an  agreement  with 
Ole  Edwardson,  one  of  the  defendants,  and  a  member  of  said 
firm  of  Felland,  Edwardson  &  Son,  by  which  it  was  agreed  that 
the  said  mortgagee  should,  for  the  purpose  of  cheating  and  de- 
frauding the  plaintiff,  foreclose  said  chattel  mortgage,  and  at  the 
sale  thereunder  bid  in  the  property  covered  thereby  for  the  use 
and  benefit  of  said  Ole  Edwardson,  The  complaint  further  al- 
leges that  it  was  also  agreed  between  said  parties  that  unless 
the  firm  of  Felland,  Edwardson  &  Son  should  deed  the  prop- 
erty described  in  the  real  estate  mortgage  to  the  Vollmer  Mill- 
ing and  ^Mercantile  Company,  the  said  real  estate  mortgage 
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would  also  be  foreclosed,  and  that  said  property  should  be  pur- 
chased by  said  corporation  for  the  sole  use  and  benefit  of  the 
said  Ole  Edwardson ;  it  being  a  part  of  the  said  agreement  that 
as  soon  as  the  said  corporation  should  realize  enough  money  out 
of  the  use  of  said  property  and  proceeds  of  the  business  to  pay 
the  indebtedness  due  from  said  firm  to  said  corporation,  or  as 
soon  as  said  debt  should  be  paid  by  said  Ole  Edwardson,  all  the 
said  property  should  be  transferred  to  the  said  Ole  Edwardson, 
and  that  the  said  Vollmer  Milling  and  Mercantile  Com<pany 
should  take  possession  of  said  property,  and  conduct  and  manage 
the  business  of  manufacturing  saw  logs  into  lumber,  and  should 
account  to  said  Ole  Edwardson  for  the  proceeds  derived  there- 
from, until  such  time  as  the  indebtedness  should  be  paid.  The 
complaint  proceeds  to  state  that  a  sale  of  the  property  included 
in  the  chattel  mortgage  was  had.  It  is  not  pretended  but  the 
sale  was  regularly  and  legally  conducted,  but  the  plaintiff  avers 
that  "said  sheriff's  sale  was  conceived  in  fraud,  and  that  it 
was  not  made  in  good  faith,  and  that,  while  regular  upon  its 
face,  it  was  used,  and  was  intended  to  be  used,  by  said  Vollmer 
Milling  and  Mercantile  Company  and  said  Ole  Edwardson  as 
a  means  through  which  to  cheat,  defraud  and  deprive  plaintiff 
of  his  interest  in  said  business  and  said  property,  etc."  Not  a 
single  fact  or  circumstance  is  stated  that  tends  in  the  slightest 
degree  to  establish  fraud.  Something  more  is  required,  we  ap- 
prehend, in  a  pleading  intended  to  establish  or  set  forth  a 
fraudulent  transaction,  and  seeking  relief  therefrom,  than  a 
mere  reiteration  of  the  words  **cheat,  wrong  and  defraud.'^  The 
complaint  shows  a  bona  fide  indebtedness  due  and  owing  from 
the  firm  of  Felland,  Edwardson  &  Son  to  the  Vollmer  Milling 
and  Mercantile  Company;  that  the  same  was  secured  by  a  chat- 
tel mortgage  and  a  real  estate  mortgage.  The  chattel  mort- 
gage was  regularly,  properly  and  legally  foreclosed  after  default 
made.  No  fraudulent  acts  on  the  part  of  the  mortgagee  are 
shown,  or  attempted  to  be  shown.  The  plaintiff  says  the  sale 
was  "conceived  in  fraud,"  but  there  is  no  statement  that  such 
alleged  fraudulent  conception  ever  culminated  in  a  birth,  to 
the  injury,  damage  or  deception  of  plaintiff.  Conceding  that 
the  mortgagee  had  agreed,  after  the  sale  under  the  chattel  mort- 
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gage,  that  he  would  convey  the  mortgaged  property  to  Ed- 
wvirdeoii^  either  for  a  consideration  or  without  consideration, 
wherein  is  the  plaintiflE  defrauded  thereby?  After  the  sale  the 
property  became  the  property  of  the  purchaser,  and,  whether 
that  purchaser  was  the  mortgagee  or  another,  he  had  the  right 
to  dispose  of  it  (there  being  no  right  of  redemption)  to  whom- 
soever he  saw  fit,  and  upon  such  terms  as  he  pleased. 

It  further  appears  from  the  complaint  that,  as  an  additional 
security  for  the  sum  owing  from  the  firm  of  Pdland,  Edward- 
son  &  Son  to  the  Vollmer  Milling  and  Mercantile  Company,  the 
firm  had  assigned  to  said  Vollmer  Milling  and  Mercantile  Com- 
pany certain  notes  and  accounts,  the  property  of  said  firm.  By 
an  order  of  the  court  this  matter  was  submitted  to  a  referee, 
who  reported  to  the  court  that  the  sum  of  $601.79  had  been 
collected  by  the  Vollmer  Milling  and  Mercantile  Company  upon 
said  notes  and  accounts,  which  sum  was  credited  upon  the  in- 
debtedness of  said  firm  to  said  Vollmer  Milling  and  Mercantile 
Company.  It  is  also  alleged  in  the  complaint  that  after  the  sale 
under  the  chattel  mortgage  the  Vollmer  Milling  and  Mercantile 
Company,  mortgagee  in  the  real  estate  mortgage  referred  to  as 
executed  to  them  by  the  said  firm,  threatened  to  foreclose  the 
same,  and  by  means  of  said  threats  induced  the  members  of 
said  firm  to  convey  to  said  mortgagees,  by  deed,  the  real  estate 
described  in  said  mortgage;  said  Vollmer  Milling  and  Mercan- 
tile Company,  at  the  time  of  the  execution  of  such  deed,  giv- 
ing to  said  firm  an  instrument  in  the  following  words,  viz. : 

''Vollmer,  Idaho,  March,  1894. 
*^This  is  to  certify  that  we  do  hereby  agree  to  sell  to  and  give 
to  Felland,  Edwardson  &  Son,  or  either  of  them,  a  warranty 
deed  to  lot  four  (4),  section  three  (3),  township  thirty-nine 
(39)  north,  range  3,  W.  B.  M.,  any  time  within  eight  (8) 
months  from  date;  provided,  we  are  at  that  time  in  possession 
of  said  lot  of  land;  and  provided,  further,  that  said  Felland, 
Edwardson  &  Son,  or  either  of  them,  shall  pay  or  cause  to  be 
paid  to  us  the  amount  of  money  that  shall  at  that  time  be  due 
u£  by  the  said  Felland,  Edwardson  &  Son  on  notes  and  accounts, 
together  with  the  purchase  price  of  the  above-described  land. 
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and  the  sawmill  located  on  same;  purchase  price  amounting  to 
(1,525.00. 

"THE  VOLLMEB   MILLING  AND   MERCANTILE 
COMPANY, 

''By  OSCAR  LARSON, 
"Sect  ft  Trees." 

This  paper  would  seem  to  be  a  direct  negation  of  the  whole 
theory  of  the  plaintiff,  that  s  conspiracy  was  entered  into  be- 
tween the  Vollmer  Milling  and  Mercantile  Company  and  Ed- 
wardson  to  defraud  him.  The  plaintiff  has  the  same  option 
of  purchase,  and  upon  the  same  terms,  under  this  instrument, 
that  his  partners,  or  either  of  them,  haye.  It  was  given  with 
full  knowledge  of  its  contents  by  all  the  members  of  said  firm, 
and  would  appear  to  haye  been  acquiesced  in  by  them  all.  It 
was  given  sfter  the  title  to  both  the  real  and  personal  property 
mortgaged  had  vested  in  the  Vollmer  Milling  and  Mercantile 
Company.  Such  action  by  the  Vollmer  Milling  and  Mercantile 
Company  at  this  time  seems  hardly  consistent  with  the  theory 
that  they  were  seeking  to  "cheat,  wrong  and  defraud  the  plain- 
tiff for  the  benefit  of  Edwardson,'*  It  appears,  moreover,  that, 
at  the  sale  under  the  chattel  mortgage,  Edwardeon  had  pro- 
cured the  attendance  of  a  friend,  John  Oleson,  who,  it  is  shown, 
was  a  man  of  almost  unlimited  means,  and  who,  as  he  states 
himself,  attended  said  sale  to  look  after  and  protect  the  in- 
terests of  his  friend  Edwardson;  yet  said  Oleson  declined  to  bid 
more  than  $725  for  property  which  it  is  claimed  by  the  plaintiff 
was  worth  at  the  time  $6,000.  On  the  seventh  day  of  July, 
1894,  the  plaintiff  sold  and  transferred  to  his  copartners,  Ole 
Edwardson  and  Ole  0.  Edwardson,  all  his  interest  in  said  firm, 
and  in  the  property  of  said  firm,  except  one-half  interest  in 
such  of  the  notes  and  accounts  theretofore  assigned  by  said  firm 
to  the  Vollmer  Milling  and  Mercantile  Company  as  should  re- 
main in  the  hands  of  said  Vollmer  Milling  and  Mercantile  Com- 
pany after  the  indebtedness  of  said  firm  to  them  had  been  paid, 
which  sale  and  transfer  were  evidenced  by  an  agreement,  in 
writing,  duly  executed  by  all  of  the  members  of  said  firm,  and 
which  declared  said  copartnership  dissolved.    The  position  of 
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the  plaintiff  is  somewhat  tmiqne.     He  claims  that  he  has  been 
"cheated,  wronged  and  defrauded"  by  the  acts  of  his  copartner^ 
in   conspiracy    with  the    defendant  the    Vollmer    Milling  and 
Mercantile  Company,  by  which  he  has  been  induced  to  part  with 
valuable  property  and  interests;  and  he  brings  suit  to  effect  a 
purpose    which,    if  consummated,    would    benefit    his    alleged 
fraudulent  copartner  equally  with  himself.     It  would  not  be  an 
easy  matter  to  adjust  the  equities  in  this  case,  if  equities  there 
were;  but  we  have  earnestly  and  laboriously  examined  the  rec- 
ord in  this  case,  and  we  are  unable  to  find  a  hook  whereon  to 
hang  an  equity.     There  is  much  testimony  as  to  conversationa 
between  the  parties,  and  between  other  persons,  and  certain  of 
the  parties  to  the  suit;  but,  to  our  mind,  there  is  an  utter  fail- 
ure to  establish  any  such  agreement  between  Edwardson  and 
the  Vollmer  Milling  and  Mercantile  Company  as  is  set  forth 
in  the  complaint.     The  very  most  that  is  shown  by  the  evidence 
is  a  desire  on  the  part  of  the  Vollmer  Milling  and  Mercantile 
Company  to  befriend  their  debtor  in  so  far  as  that  can  be  done 
without  jeopardizing  their  own  interests.     The  claim  of  plain- 
tiff that  the  mortgaged  property  was  sold  for  a  sum  greatly  less 
than  its  actual  value  is  not  borne  out  by  the  evidence.     By  none 
of  the  definitions  which  we  have  been  able  to  find  can  fraud  be 
predicated  upon  the  facts  shown  or  attempted  to  be  shown  by 
the  record  in  this  case.     (Cooley  on  Torts,  2d  ed.,  sec.  473  et 
seq. ;  Kerr  on  Fraud  and  Mistake,  sec.  1 ;  2  Pomeroy's  Equity 
Jurisprudence,  sec.  873  et  seq.) 

Plaintiff  contends  that  the  deed  executed  by  himself  and  his 
copartners  to  the  Vollmer  Milling  and  Mercantile  Company  on 
the  8th  of  March,  1894,  is,  by  reason  of  the  agreement  of  the 
same  date  executed  by  the  Vollmer  Milling  and  Mercantile  Com- 
pany to  them,  a  mortgage.  We  cannot  agree  with  this  contention. 
The  agreement  was  for  the  conveyance,  not  only  of  the  real  es- 
tate deeded,  but  of  the  personal  property  purchased  by  the  Voll- 
mer Milling  and  Mercantile  Company  at  the  sale  under  the 
chattel  mortgage,  upon  the  payment  by  the  said  firm,  or  either 
of  them,  within  eight  months,  of  the  amount  at  that  time  due 
from  the  firm  to  said  Vollmer  Milling  and  Mercantile  Company. 
It  is  not  claimed  or  pretended  that  any  payment  or  tender  of 
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saymcnt  of  the  indebtedness  due  from  the  firm  of  Felland,  Ed- 
rardson  &  Son,  or  any  part  of  it,  had  ever  been  made;  and  it 
vould  seem  that  the  plaintiff  now  claims  that  the  Vollmer  Mill- 
ng  and  Mercantile  Company  should  account  to  the  plaintiff  for 
he  proceeds  of  said  mill  property  from  the  time  said  Vollmer 
^filling  and  Mercantile  Company  went  into  possession  under  the 
oreclosure  of  the  chattel  mortgage,  and  should  further  pay 
)ver  to  plaintiff  any  excess  shown  by  such  accounting  over  and 
L]>ove  the  amount  of  the  indebtedness  due  from  said  firm  to 
aid  Vollmer  Milling  and  Mercantile  Company.  We  know  of 
10  principle  of  equity  upon  which  such  a  claim  can  be  based. 
The  plaintiff  claims  that  he  must  be  allowed  to  redeem  the  per- 
lonal  property  sold  under  the  chattel  mortgage,  as  well  as  the 
-eal  estate  deeded,  because  he  says  the  deed  of  the  real  estate 
^as  given  and  intended  to  operate  as  a  mortgage.  If  this  latter 
DFoposition  were  correct — which  it  is  not — the  recognition  of  the 
plaintiff's  claim  would  involve  such  a  vicarious  prolongation  of 
:he  principles  of  equity  as  we  can  find  no  authority  for. 
Tnder  none  of  the  authorities  we  have  been  able  to  find  can  the 
3oed  in  this  case  be  held  to  be  a  mortgage.  It  seems  to  us  that 
he  findings  of  the  court  below  in  this  case  are  fully  supported 
)y  the  evidence.  The  judgment  of  the  district  court  is  affirmed, 
K^ith  costs  to  respondents. 

Sullivan^  C.  J.,  and  Quarles,  J.^  concur. 


(May  24,  1898.) 
HOLLAND  BANK  v.  LIEUALLEN. 

[53  Pac.  398.] 
SrmNO  Asms  Default — ^What  Must  be  Shown — Discretion  of 
Trial  Court. — ^The  discretion  of  the  trial  court  in  refusing  to 
set  aside  a  default  judgment  will  not  be  disturbed  unless  it  is 
shown  that  such  discretion  has  been  abused.  An  application  by 
the  defendant  to  set  aside  a  default  judgment  after  the  term  at 
which  such  judgment  was  rendered  must  be  supported  by  evi- 
dence showing  mistake,  inadvertence,  surprise  or  excusable  neg- 
lect on  his  part,  and  accompanied  by  an  affidavit  of  merits  show- 
ing facts  which  constitute  a  defense  to  the  plaintiff's  action. 
(Syllabus  by  the  court.) 
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APPEAL  from  District  Court,  Tjatah  County, 
George  W.  Goode,  for  Appellant. 

The  best  rule  seems  to  be  that  the  trial  court  dionld  alwajv 
exercise  its  discretion  in  favor  of  setting  aside  a  default  when 
the  application  is  made  in  good  faith  and  any  reasonable  show- 
ing is  made.  (Dougherty  v.  Nevada  Bank,  68  Cal.  276,  9  Pac 
112 ;  5  Am.  &  Eng.  Ency.  of  Law,  496,  58  et  seq. ;  Buell  v. 
Emerich,  36  Cal.  116;  Anaconda  Min.  Co.  v.  Saile,  16  Mont. 
8,  60  Am.  St  Eep.  472,  39  Pac.  909.)  It  is  true  that  the  mat- 
ter rests  within  the  sound  discretion  of  the  trial  court,  but  this 
is  not  an  arbitrary  or  biased  discretion,  and  in  case  the  trial 
court  abuses  this  discretion  its  decision  will  be  reviewed  by  the 
appellate  courts.  (5  Am.  &  Eng.  Ency.  of  Law,  par.  62,  note 
6 ;  Watson  v.  San  Francisco  etc,  R,  B.  Co.,  41  Cal.  20 ;  Vermont 
Marble  Co.  v.  Black  (Cal.),  38  Pac.  612;  Broadbent  v.  Brum- 
lack,  2  Idaho,  366,  16  Pac.  565.) 

Forney,  Smith  &  Moore,  for  Respondent. 

The  allowance  of  $250  as  attorney's  fees  is  stipulated  in  the 
contract  and  is  secured  by  the  terms  of  the  mortgage,  the  same  86 
any  other  part  of  the  indebtedness.  At  the  hearing  of  this  cause 
evidence  was  introduced  on  the  part  of  the  plaintiflf  and  upon 
this  evidence  judgment  was  rendered.  The  presumption  is  that 
courts  do  their  duty;  that  they  follow  the  law;  that  their  deci- 
sions are  correct.  Error  must  aflBrmatively  appear.  {Hast- 
ings V.  Cunningham,  35  Cal.  550 ;  Hayne  on  New  Trial  and  Ap- 
peal, sec.  286,  cases.)  It  will  be  observed  that  while  appellants 
relied  upon  ^'excusable  neglect**  as  ground  for  setting  aside  the 
judgment,  there  was  no  showing  of  his  defense.  He  simply 
says  he  has  talked  with  an  attorney,  and  had  "fully  and  fairly 
stated  all  the  facts  of  the  case,  etc.'*  But  the  better  rule  is 
that  he  shall  show  his  defense.  (Bailey  v.  Taffe,  29  CaL  423 
(426) ;  6  Ency.  of  PL  &  Pr.,  183,  184;  6  Ency.  of  PL  &  Pr., 
1024,  note  and  citation  3,  extending  to  bottom  of  p.  1025; 
Schofield  V.  Horse  Spring  Cattle  Co.,  65  Fed.  433;  Goodhue  v. 
Churchman,  1  Barb.  Ch.  (N.  Y.)  696.)  The  record  In  this 
ease^  we  submit,  shows  no  case  of  excusable  neglect;  neither 
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does  it  show  any  abuse  of  discretion  on  the  part  of  the  lower 
court  in  refusing  to  set  aside  the  default.  But,  as  we  stated  be- 
fore, error  must  affirmatively  appear.  On  the  point  of  setting 
aside  a  judgment  after  sale  of  the  lands,  see  Foster  v,  Haus- 
wirik,  5  Mont.  566,  6  Pac.  19.  On  discretionary  power  in  re- 
fusing the  relief  sought  herein,  see  Eoheri  E,  Lee  8,  M.  Co.  v. 
Englebach,  18  Colo.  106,  31  Pac.  771;  Lovejoy  v.  Willamette 
Transp.  etc.  Co.,  24  Or.  569,  34  Pac.  660;  Livesley  v.  O'Brien, 
6  Wash.  553,  34  Pac.  134. 

QUAELES,  J. — Plaintiff  brought  its  suit  to  foreclose  a  mort-  * 
gage.     Summons  was  duly  issued  and  served.     After  the  time 
for  answering  had  expired,  the  default  of  the  defendants  waa 
entered,  and  judgment  of  foreclosure  entered  in  conformity  to 
the  prayer  of  the  complaint.     After  the  expiration  of  the  term 
of  court  at  which  the  judgment  was  rendered,  the  defendants  ap- 
plied to  the  court  for  an  order  setting  aside  the  default  and 
judgment.    In  support  of  the  application,  the  affidavit  of  the 
defendant,  A.  A.  Lieuallen  was  filed  to  the  effect  that,  after  the 
service  of  summons,  he  saw  one  of  the  attorneys  for  the  plaintiff, 
and  requested  that  the  cause  be  not  placed  upon  the  calendar  at 
the  succeeding  term  of  court,  commencing  May  17,  1897,  and 
that  the  cause  be  continued  until  the  fall  term  of  court,  without 
defendants  waiving  any  of  their  rights;  that  to  said  request  he 
was  told  by  said  attorney  to  see   Mr.  Eeed,  the  agent  for  the 
plaintiff ;  that  said  Beed  suggested  that  things  stand  awhile,  and 
lie  would  communicate  with  the  office  at  Spokane,  and  would 
let  the  defendant  know  if  he  would  agree  to  a  continuisuace ; 
that  after  this  affiant  called  at  the  office  of  said  Reed  several 
times,  but  failed  to  see  said  Beed;  that  affiant  neglected  to  file 
answer  for  himself  and  wife  within  the  time  required  by  the 
summons,  while  waiting  to  hear  from  said  Beed,  who  failed  to 
inform  affiant;  that  by  examination  at  the  opening  of  the  May 
term  of  court  affiant  ascertained  that  no  default  had  been  en- 
tered, and  that  the  cause  was  not  on  the  calendar,  from  which 
affiant  concluded  that  plaintiff  had  agreed  to  carry  the  cause  over 
tilt  the  fall  term  of  court,  for  which  reason  the  affiant  gave  no 
further  attention  to  the  cause  at  the  said  May  term  of   said 
Idaho,  VoL  6—9 
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court ;  that  about  the  20th  of  October,  1897,  aflSant  first  learned 
that  said  cause  had  been  placed  on  the  calendar  at  the  May  term, 
default  entered,  and  judgment  therein  entered  on  the  sixteenth 
day  of  June,  1897 ;'  that  afiSant  has  fully  and  fairly  stated  all 
the  facts  of  the  case  in  said  cause  to  his  counsel,  George  W. 
Goode,  an  attorney  at  law  residing  at  Moscow,  Idaho,  and  after 
such  etatemeut  is  by  him  advised  that  he  and  his  wife  haye  a 
good  and  substantial  defense  to  said  action  on  the  merits,  and 
verily  believe  the  same  to  be  true.  Plaintiflf  filed  the  counter- 
affidavit  of  Theodore  Reed  in  opposition  to  said  application,  in 
which  said  Reed  corroborates  defendant's  affidavit  in  some  re- 
spects, and  contradicts  it  in  others.  Said  Reed  deposed  that 
he  told  the  defendant  that  he  had  no  authoriiy  to  agree  to  a 
continuance  of  the  cause  till  the  fall  term ;  that  he  would  tele- 
phone to  the  managing  agent  of  plaintiflf  at  Spokane,  A.  F.  Van 
Hall,  to  see  if  said  Van  Hall  would  agree  to  such  continuance; 
that  he  did  telephone,  and  found  that  said  Van  Hall  was  then 
on  the  road  between  Spokane  and  New  York;  that  one  or  two 
days  afterward  he  saw  said  Lieuallen,  and  informed  him  that 
he  had  telephoned  to  Spokane,  and  that  there  was  no  one  there 
authorized  to  agree  to  a  continuance. 

The  defendant  did  not  show  good  cause  for  setting  aside  the 
judgment  and  default.  No  agreement  to  continue  the  cause 
was  shown,  and  no  good  excuse  for  not  answering  prior  to  entry 
of  default  is  shown.  The  setting  aside  of  a  default  is  a  matter 
of  discretion,  reposed  in  the  trial  court,  whose  action  will  not 
be  disturbed  on  appeal,  unless  there  has  been  an  abuse  of  such 
discretion.  It  does  not  appear  in  this  case  that  such  discretion 
was  abused.  As  to  what  should  be  shown  on  application  to  set 
aside  a  default  judgment  after  the  term  at  which  it  is  rendered, 
is  matter  of  practice.  Correct  practice  and  the  rule  in  this  state 
to  be  followed  is  that,  in  addition  to  showing  one  of  the  grounds 
mentioned  in  section  4429  of  the  Revised  Statutes,  the  defendant 
must,  in  his  affidavit  of  merits^  state  the  facts  upon  which  his 
defense  is  based — must  set  forth  the  substance  of  his  defense,  so 
that  the  court  may  judge  for  itself  whether  the  alleged  defense 
is  frivolous  or  meritorious.  No  such  showing  was  made  in  this 
case.  We  are  not  willing  to  sanction  a  rule  of  practice  which 
substitutes  for  the  judgment  of  the  trial  court,  as  to  whether 
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the  defendant  haa  8  meritorious  defense  or  not,  the  opinion  of 
some  attorney  whose  opinion  is  based  upon  ex  parte  statements 
of  an  interested  party  not  made  under  oath.  Such  practice  has 
prevailed  in  one  or  more  states,  but  its  recognition  here,  we 
think,  would  be  fraught  with  dangers  resulting  in  vexatious  de- 
lays, oftentimes  without  any  grounds  therefor.  The  order  and 
judgment  appealed  from  are  affirmed.  Costs  of  appeal  awarded 
to  respondent. 

Sullivan,  G.  J.,  and  Huston,  J.,  concur. 


(May  24,  1808.) 
JAECKEL  V.  PEASE. 

[53  Pac.  309.] 

FOIECLOSUBB  OF  MOCTOAOB— MOBTQAOE   DEBT— PLAINTIFT  EHTITIJa)  TO 

What  is  Due  Hnc. — If,  in  a  suit  to  foreclose  a  mortgage,  the 
courts  should  decide  that  plaintiff  is  not  entitled  to  a  foreclosure^ 
yet,  nevertheless  the  plaintiff  should  have  judgment  for  any  por- 
tion of  the  mortgage  debt  shown  by  the  pleadings  and  proof  to 
be  due  him,  against  the  defendants  personally  liable  therefor. 
ifAttttTgn  Woman — CoHKUNrrr  Debt — Created  fob  Wife's  Sepabatb 
BRNErrr. — ^A  married  woman  cannot  bind  herself  personally  for 
the  debt  of  her  husband,  or  for  a  community  debt,  and  it  is 
error  to  render  judgment  jointly  against  the  husband  and  wife 
on  a  note  signed  by  both  in  the  absence  of  a  showing  that  the 
debt  was  created  for  the  separate  use  and  benefit  of  the  wife, 
or  for  the  use  and  benefit  of  her  separate  estateu 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Kootenai  Countj 
Charles  L.  Heitman,  for  Appellant. 

The  appellant,  Mary  A.  Pease,  contends  that  no  judgment 
should  have  been  rendered  against  her  upon  said  promissory 
note  in  said  suit;  citing  the  case  of  Demham  v.  Rowley,  decided 
by  the  supreme  court  of  the  state  of  Idaho,  on  the  9th  of  April, 
1896,  and  reported  in  4  Idaho,  763,  44  Pac.  643  (14  Am.  & 
Eng.  Ency.  of  Law,  604-621),  in  which  it  is  held  by  this  court 
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that  a  married  woman  has  no  power  in  this  state  to  bind  her- 
self by  a  promissory  note  such  as  the  one  described  in  the  com- 
plaint herein,  unless  the  debt  evidenced  thereby  was  contracted 
by  the  wife  for  the  use  of  her  separate  property,  or  for  her  own 
use  and  benefit. 

No  brief  for  respondent. 

QUARLES,  J.— George  H.  Pease  and  his  wife,  Mary  A. 
Pease,  executed,  October  15,  1891,  their  certain  promissory  note 
for  the  sum  of  $909.35  to  Dr.  Charles  F,  Mussigbrod,  payable 
one  year  after  date  and  executed  a  mortgage  to  said  payee,  on 
community  property  occupied  by  said  mortgagors  as  a  residence, 
to  secure  the  payment  of  said  note.  Said  Mussigbrod  died,  and 
his  executors  assigned  the  said  note  and  mortgage  to  plaintiff, 
who  commenced  this  action  on  October  6,  1897,  to  foreclose  the 
said  mortgage.  The  defense  against  the  foreclosure  of  said 
mortgage  is  based  on  the  idea  that  the  certificate  of  acknowledg- 
ment of  the  wife  to  said  mortgage  does  not  comply  with  the  stat- 
ute, and  for  that  reason  the  mortgage  is  void.  That  part  of  the 
certificate  of  acknowledgment  to  the  said  mortgage  relating  to 
the  acknowledgment  of  the  wife  is  as  follows,  to  wit :  "And  the 
said  Mary  A.  Pease,  wife  of  the  said  George  H.  Pease,  having 
been  by  me  first  made  acquainted  with  the  contents  of  said  in- 
strument, acknowledged  to  me,  on  examination  apart  from  and 
without  the  hearing  of  her  husband,  that  she  executed  the  same 
freely  and  voluntarily  without  fear  or  compulsion  or  undue  in- 
fluence of  her  husband,  and  that  she  does  not  wish  to  retract  the 
execution  of  the  same."  The  trial  court  held  the  mortgage  void 
for  want  of  a  proper  certificate  of  acknowledgment  of  the  mar- 
ried woman,  but  gave  judgment  against  Pease  and  wife  jointly 
on  the  note,  in  favor  of  the  plaintiff,  for  the  principal  and  in- 
terest thereof,  amounting  at  the  date  of  judgment  to  the  sum 
of  $1,753.61  and  costs  of  suit, taxed  at  $18,  from  which  judgment 
the  defendant  Mary  A.  Pease  appeals  and  assigns  two  errors, 
to  wit:  1.  That,  the  suit  being  an  equitable  one,  and  the  trial 
20urt  having  decided  that  plaintiff  was  not  entitled  to  fore- 
closure of  the  mortgage,  the  court  erred  in  giving  the  plaintiff 
judgment  for  the  debt,  there  being  no  reformation  of  the  plead- 
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ings;  2.  That  the  court  erred  in  rendering  judgment  against 
Mrs.  Pease,  there  being  no  allegation,  followed  by  proof,  that 
the  debt  was  created  for  her  use  and  benefit,  or  for  the  use  and 
benefit  of  her  separate  estate. 

The  first  assignment  of  error  cannot  be  sustained.  Under 
our  code  if,  in  a  suit  to  foreclose  a  mortgage,  a  foreclosure 
should  be  denied,  the  plaintiff  is,  nevertheless,  entitled  to  judg- 
ment for  the  amount  of  the  mortgage  debt  shown  by  the  plead- 
ings and  proof  to  be  due  him,  against  the  defendants  personally 
liable  therefor.  We  agree  with  counsel  as  to  the  second  assign- 
ment of  error.  It  was  error  to  render  a  personal  judgment 
against  the  wife  for  a  community  debt.  The  wife  cannot  bind 
herself  personally  for  the  husband's  debt,  or  for  the  debt  of  the 
community.  The  judgment  must  be  reversed,  on  account  of 
the  error  mentioned,  but  in  coming  to  this  conclusion  we  do  not 
desire  to  be  understood  as  agreeing  with  the  lower  court  as  to 
the  validity  of  the  certificate  of  acknowledgment,  nor  do  we  de- 
sire to  be  understood  as  receding  from  our  views  in  regard  to 
the  form  of  certificate  of  acknowledgment  of  a  married  woman 
expressed  in  Bank  v.  Ranch,  5  Idaho,  750,  51  Pac.  764. 

The  plaintiff  has  filed  no  cross-appeal  in  this  cause,  nor  haa 
he  appeared  in  this  court.  There  is  what  purports  to  be  a  brief 
on  behalf  of  the  respondent  on  file  here,  signed  by  persons  who 
are  not  attorneys  of  this  court,  but  the  court  cannot  receive  or 
consider  such  papers.  The  judgment  appealed  from  is  reversed, 
and  the  case  remanded  to  the  district  court  for  further  proceed- 
ings consistent  with  the  views  herein  expressed.  Costs  of  ap- 
peal awarded  to  appellant. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 
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(Maj  24,  ISgS.) 

VERMONT  LOAN  AND  TRUST  COMPANY  v.  Mo- 

GREGOR. 

[53  Pac.  399.] 
Judgment — ^Assignment  and  Satisfaction  or — Jubisdiotion. — ^Plain- 
tiff  sued  to  foreclose  a  mortgage,  and  defendant  obtained 
judgment  for  costs,  which  judgment  defendant  assigned  to 
her  attorney.  By  request  of  attorney  for  plaintiff,  said 
assignee  bent  a  receipt  to  a  bank  in  another  state  with  in- 
structions to  receive  the  money  for  him  and  deliver  the  receipt; 
the  plaintiff  paid  the  money  to  the  said  bank,  to<^  up  the  receipt 
and  filed  it  in  the  action.  Plaintiff  sued  said  assignee  in  said 
other  state  to  recover  a  debt  alleged  to  be  due  it  from  the  said 
assigrnee,  and  gamisheed  the  money  in  the  hands  of  the  bank. 
The  assignee  moved  to  strike  the  receipt  from  the  files  and  that 
execution  issue  on  the  judgment,  and  the  court  so  ordered.  Beldf 
that  said  order  was  erroneous;  that  payment  to  the  bank  (agent 
of  the  assignee)  satisfied  the  judgment;  and  that  the  forum  of 
the  state  where  the  garnishment  was  had  is  the  proper  tribunal 
to  decide  the  queetio^s  between  tl  •  plaintiff  and  sa'd  assignee. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County. 
A.  E.  Gallagher,  for  Appellant. 

Appellant^s  position  is  that  the  courts  of  this  state  have  no 
jurisdiction  to  inquire  into  the  question  whether  or  not  the 
jurisdiction  of  the  superior  court  of  the  state  of  Washington  for 
Spokane  county,  in  the  action  of  appellant  against  said  George 
W.  Goode,  has  been  fraudulently  obtained.  That  is  a  question 
which  belongs  exclusively  to  the  Washington  court,  and  is  not 
for  this  court  to  say  that  the  jurisdiction  of  the  Washington 
court  has  been  fraudulently  obtained,  or  that  the  process  of  that 
court  has  been  abused.  Neither  the  merits  of  the  action  in 
Washington  nor  the  jurisdiction  of  that  court  to  hear  and  de- 
termine that  action  in  all  its  phases,  or  the  manner  in  which 
that  jurisdiction  was  obtained,  is  properly  before  this  court,  and 
this  court  ought  not  to  assume  the  function  of  trying  questions 
relative  to  the  rights  of  personal  property  when  the  property  is 
not  in  this  state,  and  especially  when  it  affirmatively  appears 
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that  the  same  questions  pertaining  to  the  same  property  rights 
between  tiie  same  parties  were  pending  in  the  courts  of  another 
state  when  these  proceedings  were  commenced  in  this  state.  We 
contend,  further,  that  there  is  no  evidence  of  any  fraudulent  de- 
sign or  intent  on  the  part  of  the  appellant  or  its  attorney  when 
the  arrangement  was  made  on  behalf  of  appellant  to  pay  said 
money  to  said  Goode  in  Spokane,  Washington,  to  garnishee  said 
bank.  Had  some  person  other  than  appellant  garnisheed  the 
bank,  he  certainly  could  not  complain.  If  appellant  saw  fit  to 
sue  him  and  garnishee  the  bank,  we  do  not  understand  why  it 
had  not  a  legal  right  to  do  so.  All  the  instances  where  courts 
have  released  their  process  because  it  was  fraudulently  obtained 
bfive  been  on  application  to  the  court  out  of  which  the  process 
issued,  and  in  all  those  cases  it  was  on  the  ground  of  fraud, 
and  all  the  elements  constituting  fraud  and  right  to  relief  on 
account  of  it  was  made  to  appear,  and  when  not  shown  to  exist 
the  application  was  denied.  This  will  be  seen  by  an  examina- 
tion of  the  following  cases:  Williams  v,  McGrade,  13  Minn. 
174;  Gilbert  v.  Burg,  91  Wis.  358,  64  N".  W.  996 ;  Luckenback  v. 
Anderson,  47  Pa.  St.  123;  Hanna  v,  Fearl  (I'a.),  18  Atl.  553; 
Tua  V.  Carriere,  117  U.  S.  201-208,  6  Sup.  Ct.  Rep.  565; 
Chubhuck  v.  Cleveland,  37  Minn.  466,  5  Am.  St.  Rep.  864,  35 
N.  W.  362 ;  Townshend  v.  Smith,  47  Wis.  623,  32  Am.  Rep.  793, 
3  X.  W.  439;  Van  Horn  v.  Great  Western  Mfg.  Co.,  37  Kan. 
623,  15  Pac.  562;  Fitzgerald  etc.  Con.  Co.  v.  Fitzgerald,  137 
XJ.  S.  98,  11  Sup.  Ct.  Rep.  36. 

S.  S.  Denning  and  George  W.  Goode,  for  Respondent 

The  creditor  may  sue  the  debtor  in  the  courts  of  his  own 
domicile,  even  though  the  debtor  may  have  been  garnisheed  in 
a  foreign  state,  and  if  the  debtor  sets  up  such  garnishment  as  a 
defense,  the  creditor  may  attack  the  power  or  jurisdiction  of 
the  foreign  court  to  impound  the  fund  or  property  in  such  state. 
(Douglass  v.  Phoenix  Ins.  Co.,  138  N.  Y.  209,  34  Am.  St.  Rep. 
44S,  S3 'S.B.9ZS;McCartyv.  Steam  Propeller,  4  Fed.  818.) 
Where  a  party  has  been  decoyed  into  another  jurisdiction  in 
order  that  he  may  be  served  with  process,  it  is  universally 
held   that   service   under  such  circumstances  is  in  the  nature 
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of  a  frauds  and  therefore  invalid  and  of  no  effect  The  same 
principles  apply  to  a  case  of  replevin  where  property  is 
fraudulently  decoyed  into  another  jurisdiction.  (22  Am. 
ft  Eng.  Ency.  of  Law,  166 ;  Moynahan  v.  Wilson,  2  Flip.  130, 
Fed.  Cas.  No.  9897.)  And  the  same  rule  applies  in  attachment 
cases.  (Walker  v.  McGusJcer,  65  CaL  360,  4  Pac.  206;  Chub- 
buck  V.  Cleavelmd,  37  Minn.  466,  5  Am.  St.  Rep.  864,  35  N.  W. 
862;  Mudge  v.  Steinhart,  78  Cal.  39,  12  Am.  St.  Eep.  17,  20 
Pac.  147.) 

QXJAELES,  J. — Appellant,  as  plaintiff,  sued  the  respondents, 
Thyrza  C.  McGregor  and  others,  defendants  to  obtain  judgment 
of  foreclosure  of  a  certain  mortgage,  and  the  respondent  Thyrza 
C.  McGregor  obtained  judgment  against  appellant  for  costs, 
taxed  at  $214.10.  Said  respondent  then  assigned  said  judg- 
ment for  costs  to  her  attorney,  the  respondent  George  W.  Goode. 
Said  Goode  afterward,  at  the  request  of  the  attorney  for  the 
appellant,  sent  a  receipt  for  the  amount  of  paid  costs  to  the 
Traders*  National  Bank  of  Spokane,  Washington,  with  in- 
structions to  deliver  said  receipt  to  appellant  upon  payment  by 
said  appellant  to  said  bank  of  the  said  sum  for  the  said  Goode. 
The  appellant  afterward  paid  said  sum  into  said  bank  to  the 
credit  of  said  Goode,  and  received  said  receipt,  which  it  filed  in 
the  court  below  in  said  cause.  It  appears  that  forthwith  after 
paying  said  money  into  said  bank  the  appellant  attached  or  gar- 
nisheed  the  said  money  in  the  hands  of  the  bank  in  a  suit  which 
it  had  commenced  against  said  Goode  in  the  superior  court  of 
the  state  of  Washington  in  and  for  Spokane  county  to  recover 
an  alleged  indebtedness  from  said  Gk)ode  to  the  said  appellant 
The  respondent  Goode  moved  the  district  court  to  strike  said  re- 
ceipt from  the  files  of  the  cause,  and  to  direct  the  clerk  of  the 
court  to  issue  execution  on  said  judgment,  which  order  the  court 
made,  and  from  the  whole  of  which  the  appellant  has  appealed 
to  this  court. 

The  annngement  made  between  the  appellant  and  respondent 
Goode  was  proper.  By  reason  of  said  arrangement  and  the 
instructions  sent  to  the  bank  by  the  respondent  Goode,  the  said 
bank  became  the  agent  of  said  Goode  to  receive  the  said  money, 
and  deliver  the  receipt;  and  in  doing  so  the  said  Goode  was 
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bound  by  the  acts  of  his  said  agent.  This  being  true,  it  results 
that  the  said  judgment  has  been  paid,  the  said  receipt  was  prop- 
erly filed,  and  the  order  appealed  from  was  erroneous.  As  to 
whether  said  respondent  owes  appellant,  and  whether  the  said 
money  was  properly  gamisheed  or  not,  are  questions  to  be  de- 
termined in  the  said  court  of  our  sister  state,  which  is  not  only 
oompetent,  but  undoubtedly  willing,  to  do  absolute  justice  be- 
tween the  parties.  The  respondent  has  sought  the  wrong  forum. 
The  order  appealed  from  is  reversed,  and  costs  of  the  appeal 
are  awarded  to  the  appellant. 

SuUiyan,  C.  J.^  and  Huston,  J.,  concur. 


(May  26,  1898.) 
MADISON  V.  PIPER,  Judge. 

[53  Pac.  395.] 

Cebtiorabi — ^Who  mat  Make  Appucation. — ^Under  the  provisions  of 
aection  4963  of  the  Revised  Statutes,  the  application  for  a  writ 
of  review  must  be  made  by  the  party  beneficially  interested. 

IN80LVKKCT — JURISDICTION. — An  insolvent  against  whom  an  order  is 
made  is  the  party  beneficially  interested  in  this  case,  and  may 
m«ike  application  for  a  writ  of  review,  for  the  purpose  of  review- 
ing an  order  which  the  judge  had  no  jurisdiction  to  make. 

Petition  tue  Complaint — Vkiufication. — ^The  petition  for  a  writ  of 
review  is  the  complaint  and  must  be  made  on  affidavit.  The  veri- 
fication may  be  made  by  the  attorney  for  the  petitioner  if  such 
Attorney  knows  all  of  the  facts  set  up  in  the  petition,  and  so  states 
in  the  affidavit. 

Iksolvknt  Debtob — Cannot  be  Required  to  Account  for  Un pre- 
sented Claim. — ^A  creditor  of  an  insolvent  debtor,  whose  claim 
was  secured  by  mortgage,  and  had  not  been  presented,  proved  and 
allowed  in  the  insolvency  proceeding,  made  application  to  have 
the  debtor  examined,  on  oath,  in  relation  to  a  part  of  the  prop- 
erty included  in  said  mortgage.  Thereupon  a  citation  was  issued 
and  the  debtor  was  examined,  and  the  judge  found  that  the 
debtor  had  disposed  of  a  part  of  said  property,  and  ordered 
the  debtor  to  account  to  the  mortgagee  for  the  same.  Held,  that 
the  judge  had  no  jurisdiction  to  make  such  order. 
(Syllabus  by  the  court.) 
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An  origiiial  proceeding  to  review  order  of  district  judge; 
George  W.  Goode,  for  Petitioner. 

The  First  National  Bank  (at  the  date  of  the  citation  and  the 
time  for  appearing  therein)  had  not  filed  its  claim,  nor  was  it 
entitled  to  file  its  claim  until  such  time  as  an  agreement  or  sale 
of  the  mortgaged  property  was  made,  unless  it  elected  to  place 
with  the  assignee  its  security.  (Rev.  Stats.,  sec.  5911.)  There- 
fore, we  submit  that  the  bank  had  no  right  to  request,  nor  the 
judge  to  grant,  the  citation  to  petitioner,  (fiev.  Stats.,  sec. 
6913;  Lindenthal  v.  Burke,  2  Idaho,  571,  21  Pac.  419.)  The 
next  question  is.  Had  the  judge  the  jurisdiction  to  make  this 
order  to  be  reviewed?  After  a  pretended  trial  the  judge  orders 
this  insolvent  to  pay  this  creditor  about  $321.06,  when  all  the 
records  and  testimony  show  that  this  same  insolvent  is  without 
a  cent  and  has  no  property  except  that  which  is  exempt.  Of 
necessity  he  must  disobey  the  order  of  the  judge,  and  unless 
some  kind  friend  comes  to  his  rescue  he  must  languish  in  jail 
for  not  doing  something  which  it  was  impossible  to  do.  (Ex 
parte  Clancy,  90  Cal.  653,  27  Pac.  411;  Statler  v.  Superior 
Court,  107  Cal.  536,  40  Pac.  949;  Beamer  v.  Freeman,  84  CaL 
555,  24  Pac.  169.) 

Warren  Truitt  and  S.  S.  Denning,  for  Defendants. 

The  jurisdiction  conferred  upon  this  court  to  issue  the  writ 
of  review  is  only  exercised  when  an  inferior  tribunal,  board, 
or  officer  exercising  judicial  functions,  has  exceeded  the  juris- 
diction of  such  tribunal,  board  or  officer,  and  there  is  no  appeal, 
nor  any  other  plain^  speedy  and  adequate  ifemedy.  (Bev.  Stats., 
sees.  4962-4968.)  On  the  return  of  the  writ  the  inquiry  cannot 
be  extended  further  than  to  determine  whether  the  tribunal, 
board  or  officer  has  exceeded  its  jurisdiction.  (C.  P.  R.  R.  Co. 
V.  Placer  Co.,  43  Cal.  365.)  After  a  petition  and  schedule  in 
insolvency  is  filed,  the  control  and  dominion  of  the  insolvent's 
property  are  transferred  to  the  court.  (Taffts  v,  Manlove,  14 
Cal.  48,  73  Am.  Dec.  610.)  A  petition  in  insolvency  looks  to 
a  discharge  as  the  principal  purpose  of  insolvency  proceedings. 
The  findings  and  order  complained  of  in  this  case  might  be  used 
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to  pieyent  the  fin»l  discharge  of  the  insolvent.  {Broder  v, 
4J<mklin,  98  Cal.  360,  33  Pac.  211.)  When  the  further  action 
>©f  the  court  in  the  cause  is  necessary  to  give  complete  relief  to 
the  party  making  the  complaint,  or  to  carry  out  the  object  of 
the  court,  the  order  or  judgment  upon  which  the  question  arises 
48  not  final.  (People  v.  Lindsay,  1  Idaho,  394;  Wyatt  v.  Wyatt, 
2  Idaho,  236,  10  Pac.  228;  Ooodday  v.  Superior  Court,  65  Cal. 
liSl,  4  Pac.  626.)  A  writ  of  certiorari  or  review  will  not  lie 
to  an  inferior  court  or  tribunal  to  review  or  set  aside  an  order 
-which  is  merely  erroneous  in  a  matter,  where  jurisdiction  has 
been  acquired*  by  such  court  or  tribunal.  {People  v.  Elhins,  40 
CaL  642;  C.  P.  R.  R.  Co.  v.  Placer  County,  4G  Cal.  668;  Buck- 
ley V.  Superior  Court,  96  Cal.  119,  31  Pac.  8 ;  Sherer  v.  Superior 
CauH,  96  Cal.  663,  31  Pac.  565;  History  Co.  v.  Light,  97  Cal. 
^6,  31  Pac.  627;  Farmers'  etc.  Bank  v.  Board  etc.,  97  Cal.  318, 
32  Pac  312.) 

SULLIVAN,  C.  J. — This  is  an  original  proceeding  in  this 
•court,  whereby  the  plaintiff  seeks  by  certiorari  to  have  reviewed 
and  annulled  an  order  made  by  the  district  judge  in  an  insol- 
vency proceeding.  In  November,  1897,  the  plaintiff  was  ad- 
judged to  be  an  insolvent  debtor.  Subsequently,  upon  proper 
notice,  the  creditors  met  in  open  court,  and  elected  J.  B.  West, 
Esq.,  assignee  of  said  insolvent's  estate.  It  appears  that  only 
two  creditors  had  at  the  time  of  said  election  filed  claims 
against  said  insolvent's  estata  The  First  National  Bank  of 
Moscow,  being  one  of  said  creditors,  filed  as  claims  two  unse- 
-cared  promissory  notes;  one  for  $162.50,  and  one  for  $171.20. 
It  further  appears  that  said  bank  also  held  a  promissory  note 
^against  said  insolvent  for  $872.60,  which  was  secured  by  a  chat- 
tel mortgage  on  certain  crops  of  wheat  and  hay  and  other  prop- 
•erty;  that  on  the  eighteenth  day  of  January,  1898,  said  bank 
filed  its  petition  in  said  district  court,  which  showed  that  under 
«aid  mortgage  the  insolvent  had  turned  over  to  the  bank  about 
one  thousand  and  three  and  one-half  bushels  of  wheat.  It  is 
^also  alleged  that  said  Madison  harvested  and  kept  in  his  posses- 
mm  a  large  amount  of  the  hay  and  grain  included  in  said  mort- 
age, and  disposed  of  the  same,  and  no  account  thereof  had  been 
cuide  to  said  bank.     The  prayer  of  said  petition  is  as  follows: 


Digitized  by  VjOOQIC 


140  Madison  v.  Piper.  [6  Idaho^ 

Opinion  of  the  Ck>urt— Sulliyan,  C.  J. 

*'l.  That  said  Martin  Madison  shall  be  required  to  appear  be- 
fore said  court,  or  the  judge  thereof,  at  such  time  as  may  be 
designated,  to  answer  upon  oaih  as  to  the  amoimt  of  grain  and 
hay  obtained  or  grown  and  harvested  from  said  mortgaged  prein- 
ises  for  the  year  1897 ;  2.  That  an  order  be  made  herein  direct- 
ing that  sale  of  the  wheat  now  in  possession  of  said  corporation 
above  mentioned  in  such  manner  as  may  seem  best  for  the  in^ 
terests  of  all  parties  concerned,  and  the  proceeds  of  such  sale 
credited  upon  said  promissory  notes  secured  by  said  chattel 
mortgage,  and  for  such  other  and  further  relief  as  may  seem 
just  and  equitable  in  the  matter/*  Upon  said  application  an 
order  was  made  directing  the  sale  of  one  thousand  and  three 
and  one-half  bushels  of  wheat,  the  warehouse  receipts  for  which 
were  in  the  hands  of  said  mortgagees,  and  also  ordered  that  a 
citation  be  issued  to  the  plaintiff,  Madison,  requiring  him  to^ 
appear  before  the  judge  of  said  court  at  chambers  in  the  dty  of 
Moscow  on  the  twenty-sixth  day  of  January  to  answer  under 
oath  in  regard  to  the  amount  of  grain  and  hay  grown  and  har- 
vested by  him  in  the  year  1897  upon  the  premises  described  in 
said  chattel  mortgage.  On  the  twenty-sixth  day  of  January^ 
1898,  said  insolvent  appeared  as  required  by  the  citation  afore- 
said, and  certain  testimony  was  adduced  in  regard  to  the  hay 
and  grain  covered  by  said  chattel  mortgage,  and  the  judge 
found  that  said  Madison  had  received  four  hundred  and  fifty-  • 
eight  bushels  of  wheat,  which  he  had  not  accounted  for  to  said 
bank,  and  that  the  value  of  the  same  was  fifty-seven  cents  per 
bushel;  that  he  had  received  twenty  tons  of  hay,  worth  three 
dollars  per  ton,  which  he  had  not  accounted  for  to  said  bank. 
An  order  was  thereupon  made  requiring  said  Madison  to  ac- 
count to  said  bank  for  four  hundred  and  fifty-eight  bushels  of 
wheat,  or  its  market  value,  fifty-seven  cents  per  bushel,  and  also 
for  twenty  tons  of  hay  at  three  dollars  per  ton.  Counsel  for 
the  plaintiff,  both  before  and  after  said  order,  objected  to  the 
making  of  said  order,  on  the  ground  that  the  court  had  no  juris- 
diction to  make  the  same.  Thereupon  the  plaintiff  made  ap- 
plication to  this  court  for  a  writ  of  review,  which  writ  was  is- 
sued, and  upon  the  day  fixed  for  its  return  the  defendants 
moved  to  quash  the  writ  on  several  grounds. 
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The  first  ground  was  that  the  petition  did  not  state  facts 
STiiBcient  to  warrant  the  issuance  of  said  writ.  After  a  careful 
consideration  of  the  petition,  we  think  its  allegations  are  suflS- 
cient  to  warrant  the  issuance  of  the  writ. 

The  second  ground  of  said  motion  to  quash  is  that  the.  appli- 
cation for  the  writ  is  not  made  by  the  party  beneficially  in- 
terested. Counsel  cites  section  4963  of  the  Revised  Statutes 
which  declares,  inter  alia:  ^'The  application  must  be  made  on 
afBdavit  by  the  party  beneficially  interested."  It  is  contended 
that  the  insolvent  is  in  no  wise  interested  in  this  matter,  and 
that  only  the  assignee  and  creditors  are,  and  therefore  they  only 
oould  commence  this  proceeding.  We  take  it  that  the  insolvent 
is  most  vitally  interested,  especially  when  an  order  is  made 
which  might  prevent  his  final  discharge  as  an  insolvent.  If 
he  is  unable  to  comply  with  the  order  complained  of,  and  it 
stands  unchallenged,  it  might  prevent  his  final  discharge.  The 
third  ground  goes  to  the  aflBdavit.  It  was  made  by  the  attor- 
ney for  the  plaintifF,  and  it  is  contended  that  it  must  be  made 
by  the  party  beneficially  interested.  There  is  nothing  in  this 
contention.  Section  4963  of  the  Revised  Statutes  declares  that 
the  application  for  a  writ  of  review  must  be  made  on  affidavit 
by  the  party  beneficially  interested.  It  does  not  require  the 
verification  to  be  made  by  the  party  beneficially  interested. 
The  application  is  tiie  complaint,  and  it  must  be  made  on  affi- 
davit, and  under  section  4199  of  the  Revised  Statutes,  the  at- 
tomqr  may  make  the  affidavit  when  the  facts  are  within  his 
knowledge.  The  attorney  states  in  his  affidavit  that  he  knows 
all  of  the  facts  stated  in  the  petition  and  that  he  has  examined 
all  of  the  proceedings  mentioned  in  said  petition,  and  that  he 
believes  that  said  court  acted  without  jurisdiction  in  making 
said  order.  The  petition  shows  that  the  attorney  who  had  ex- 
amined all  of  the  proceedings  complained  of  would  be  better  ac- 
quainted therewith  than  the  client.  We  think  the  affidavit  suffi- 
cient, and  under  the  facts  the  attorney  was  authorized  to  make 
it 

It  is  also  contended  that  the  order  complained  of  is  not  finally 
determined.  We  are  at  a  loss  to  know  how  a  matter  could  be 
more  "finally  determined"  than  this  was.     The  judge  entered 
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an  order  directing  the  insolvent  to  turn  over  to  the  bank  fonr 
hundred  and  fifty-eight  bushels  of  wheat  and  twenty  tons  of 
hay,  or  to  pay  to  the  bank  the  value  of  the  same.  We  think 
the  matter  was  finally  determined^  so  far  as  that  proceeding  wbs^ 
concerned.     The  motion  to  quash  must  be  denied. 

In  answer  to  said  writ  the  defendants  filed  herein  the  entire 
record  of  the  proceedings  in  said  matter.  But  one  question  is- 
raised  by  the  return^  and  that  is^  Had  the  court  jurisdictioii 
to  make  said  order?  It  appears  that  the  First  National  Bank 
of  Moscow  had  several  claims  against  the  plaintiff  at  the  time^ 
he  was  declared  to  be  an  insolvent  debtor^  two  of  which  were 
unsecured,  alid  one  or  more  secured  by  chattel  mortgage.  Those- 
not  secured  were  filed  against  said  insolvent's  estate,  and  the 
bank  was  admitted  as  a  creditor  to  the  extent  of  their  amounts 
But  the  bank  had  not  been  admitted  as  a  creditor  for  said 
sum  of  $876.50  secured  by  said  chattel  mortgage,  nor  could  it. 
be  admitted  as  a  creditor  for  said  amount  unless  it  released 
or  conveyed  its  claim  upon  the  mortgaged  property  to  the  as- 
signee. Section  5911  of  the  Bevised  Statutes,  provides  as  fol- 
lows: *^hen  a  creditor  has  a  mortgage  or  pledge  of  real  or 
personal  property  of  the  debtor,  or  a  lien  thereon,  for  securing^ 
the  payment  of  a  debt  owing  to  him  from  the  debtor,  he  must 
be  admitted  as  a  creditor  only  for  the  balance  of  the  debV 
after  deducting  the  value  of  such  property,  to  be  ascertained 
by  agreement  between  him  and  the  assignee  or  by  a  sale  there- 
of, to  be  made  in  such  manner  as  the  court  or  judge  may  di« 
rect;  or  the  creditor  may  release  or  convey  his  claim  to  the 
assignee  upon  such  property  and  be  admitted  to  prove  his  whole 
debt.  If  the  value  of  the  property  exceeds  the  sum  for  whicb 
it  is  so  held  as  security,  the  assignee  may  release  to  the  creditor 
the  debtor's  right  of  redemption  thereon  on  receiving  such  ex- 
cess; or  he  may  sell  the  property,  subject  to  the  claim  of  the 
creditor  thereon,  and  in  either  case  the  assignee  and  creditor 
respectively  must  execute  all  deeds  and  writings  necessary  or 
proper  to  consummate  the  transaction.  If  the  property  is  not 
sold  or  released,  and  delivered  up,  the  creditor  must  not  be  al- 
lowed to  prove  any  part  of  his  debt.*'  Said  section  provides^ 
when  a  creditor  has  a  mortgage  on  real  or  personal  property  of 
the  debtor  for  securing  the  payment  of  a  debt,  he  must  be  ad- 
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mitted  as  a  creditor  only  for  the  balance  of  the  debt  after  do- 
ducting  the  value  of  such  property,  to  be  ascertained  by  agree- 
ment between  him  and  the  assignee,  or  by  sale  thereof,  to  be 
made  in  such  manner  as  the  court  or  judge  may  direct,  or  a 
creditor  may  be  allowed  to  prove  his  whole  claim  if  he  re- 
leases or  conveys  his  claim  on  the  property  to  the  assignee.  A 
person  having  security  for  his  debt  must  look  to  his  security 
to  the  extent  of  its  value  unless  admitted  as  a  creditor  as  pro- 
vided by  said  section.  The  defendant.  First  National  Bank, 
stood  on  its  security.  It  made  no  application  to  be  admitted 
as  a  creditor  for  any  balance  of  its  said  debt  after  deducting  the 
value  of  the  mortgaged  property.  It  did  make  application  to 
sell  the  wheat  that  had  been  turned  over  to  it  under  said  mort- 
gage, which  was  granted,  and  the  wheat  sold  for  $572,  and  said 
sum  indorsed  on  said  indebtedness.  As  shown  by  the  record, 
the  value  of  the  mortgaged  property  was  only  suflBcient  to  sat- 
isfy the  mortgage  debt,  and,  if  the  mortgagee  had  proceeded, 
and  foreclosed  the  mortgage,  there  would  have  been  nothing 
left  from  the  sale  of  the  mortgaged  property  to  go  to  unse- 
cured creditors.  In  case  of  mortgaged  property  the  assignee 
has  the  right  of  redemption,  or  may  sell  the  property  subject  to 
the  claim  of  the  creditor.  (See  Eev.  Stats.,  sec.  6911.)  In  the 
case  at  bar  the  creditor  stood  on  his  rights  as  mortgagee,  and, 
if  the  mortgagor  had  disposed  of  any  of  the  mortgaged  property 
in  violation  of  the  terms  of  the  mortgage,  the  judge  could  not 
grant  him  relief  in  insolvency  proceedings.  The  mortgage  debt 
had  not  been  proved  nor  allowed  in  the  insolvency  proceedings, 
nor  had  the  mortgaged  property  passed  into  the  hands  of  the 
assignee.  So  far  as  said  debt  and  mortgage  are  concerned,  they 
are  strangers  to  the  insolvency  proceedings,  and  the  judge  had 
no  jurisdiction  over  them  in  said  insolvency  matter,  and  no 
jurisdiction  to  make  the  order  complained  of.  The  order  com- 
plained of  must  be  set  aside,  and  the  district  judge  is  directed 
to  set  the  same  aside,  and  dismiss  the  application  for  the  ex- 
amination of  the  plaintiff.    Costs  are  awarded  to  the  plaintiff. 

Huston  and  Quarles,  JJ.,  concur. 
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(May  30,  1898.) 

STATE  V.  EVES. 
[53  Pac.  543.] 

Ububy — ^Recovery  op  Penalty — Duty  op  Court — ^Appeal. — ^When  it 
is  ascertained  by  the  court  that  an  action  has  been  brought  on 
a  contract  which  provides  for  illegal  interest  under  the  provi- 
sions of  section  1266  of  the  Revised  Statutes,  it  is  the  duty  of 
the  court  to  render  judgment  as  directed  by  said  section,  and  if 
it  fails  to  do  so,  the  proper  procedure  on  behalf  of  the  state  is 
to  move  within  six  months  after  the  adjournment  of  the  term  at 
^hich  such  judgment  was  renderd  for  the  modification  of  the  er- 
roneous judgment,  and  in  case  such  motion  is  denied,  an  appeal 
lies  to  this  court. 

Same — State  Party  Aggrieved. — In  this  case  the  state  was  a  "party 
aggrieved,"  and  was  entitled  to  an  appeal  under  the  provisions  of 
section  4802  of  the  Revised  Statutes. 

(Syllabus  by  the  court.) 

'  APPEAL  from  District  Court,  Latah  County. 
Clay  McNamee,  for  Appellant. 

A  judgment  absolutely  void  on  its  face  may  be  attacked  any- 
where directly  or  collaterally,  either  by  parties  or  strangers. 
{Joyce  V,  McAvoy,  31  Cal.  274,  89  Am.  Dec.  172,  and  note; 
Forbes  v.  Hyde,  31  Cal.  342.)  A  judgment  void  on  its  face  is 
one  that  appears  to  be  void  by  inspection  of  the  judgment-roll, 
and  it  is  only  such  judgment  that  can  be  attacked  either  directly 
or  collaterally,  without  reference  to  the  lapse  of  time.  (People 
V.  Harrison,  84  Cal.  607,  24  Pac.  311 ;  Norton  v.  Atchison  etc. 
R,  Co.,  97  Cal.  388,  33  Am.  St.  Rep.  198,  30  Pac.  685,  32  Pac. 
452;  Jacks  v.  Baldz,  97  Cal.  91,  31  Pac.  899;  Sharp  v.  Dang- 
ney,  33  Cal.  506;  Ray  v.  Ray,  1  Idaho,  566;  Hahn  v.  Kelly,  34 
Cal.  391,  94  Am.  Dec.  742,  and  note;  Idaho  Eev.  Stats.,  1887, 
sec.  1266 ;  Sess.  Laws  1890-91,  p.  47,  sec.  3 ;  State  v.  Fitzpairich, 
5  Idaho,  499,  51  Pac.  112 ;  Vermont  Loan  etc.  Co.  v.  Hoffman, 
5  Idaho,  376,  49  Pac.  314.) 

Forney,  Smith  &  Moore  and  Cozier  &  Pickett,  for  Respond- 
ents. 
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The  question  raised  by  respondent  in  the  first  position  taken 
was  three  times  presented  to  the  supreme  court  of  Oregon  under 
a  statute  more  rigid  than  that  of  Idaho.  The  provision  of  the 
Oregon  statute,  see  General  Laws,  page  634,  section  3.  (Chap^ 
fnan  v.  State,  5  Or.  432;  Eolladay  v.  Holladay,  13  Or.  523,  11 
Pac  260,  12  Pac.  821;  Sujette  v.  Wilson,  13  Or.  514,  11  Pac. 
267 ;  Johnson  v.  JoncheH,  124  Ind.  105,  24  N.  E.  580,  582 ;  Mc- 
Night  V,  Phelps,  37  Neb.  858,  56  N.  W.  722;  Mason  v.  Pierce, 
142  lU.  348,  31  N.  E.  503,  504;  Osborn  v.  First  Nat.  Bank,  175 
Pa.  St.  494,  34  Atl.  858;  Ohio  etc.  R.  R.  Co.  v.  Kasson,  37 
N.  Y.  218;  Ladd  v.  Wiggin,  35  N.  H.  421,  69  Am.  Dec.  551- 
558;  Tenny  v.  Porter,  61  Ark.  329,  33  S.  W.  211-213;  Stephens 
V.  2fnir,  8  Ind.  352,  65  Am.  Dec.  764;  Fessenden  v.  Taft,  65 
N.  H.  39,  17  Atl.  713;  WoolfolJc  v.  Bird,  22  Minn.  341;  An- 
derson V.  Scandia  Bank  at  Minneapolis,  53  Minn.  191,  54  N.  W. 
1062 ;  New  England  Mtg.  Co.  v.  Aughe,  12  Neb.  504,  11  N.  W. 
723;  Bollingsworih  v.  Swickard,  10  Iowa,  385;  Carmichael  v. 
Bidfish,  32  Iowa,  418;  Frost  v.  Shaw,  10  Iowa,  491;  Powell  v. 
Hunt,  11  Iowa,  432;  Perry  v.  Keams,  13  Iowa,  134.)  The 
great  weight  of  authority  conclusively  shows  that  the  policy 
of  the  legislature  in  adopting  statutes  of  usury  was  the  protec- 
tion of  borrowers  against  the  oppressive  exaction  of  lenders, 
and  it  does  not  tend  to  the  promotion  of  that  policy  that  other 
persons  than  the  victims  of  usury  or  persons  standing  in  legal 
privity  with  them  should  have  the  benefit  of  such  statutes,  and 
therefore  it  has  been  the  general  current  of  decisions  that  the 
plea  of  usury  is  a  defense  personal  to  the  borrower,  and  a  stran- 
ger cannot  avail  himself  of  it.  (Bensley  v.  Homier,  42  Wis. 
631 ;  Ready  v.  Huebner,  46  Wis.  692,  32  Am.  Rep.  749 ;  Dolman 
V.  Cook,  14  N.  J.  Eq.  66;  Ohio  etc.  R.  Co.  v.  Kasson,  37  N.  Y. 
21S  ;Bulward  v.  Yaynor,  30  N.  Y.  197;  Mechanics'  Bank  v.  Ed- 
wards, 1  Barb.  271;  Farmers'  etc.  Bank  v.  Kimmel,  1  Mich. 
84;  Campbell  v.  Johnson,  4  Dana,  178;  Green  v.  Kemp,  13 
Mass.  515,  7  Am.  Dec.  169;  Huston  v.  Siringham,  21  Iowa,  36; 
Wright  V.  Bundy,  11  Ind.  398;  Stephens  v.  Muir,  8  Ind.  352, 
65  Am.  Dec.  764,  and  note;  Reading  v.  Weston,  7  Conn.  143, 
18  Am.  Dec.  89;  Fenno  v.  Say  re  j  3  Ala.  (N.  S.)  458;  Loomis 
V.  Eaton,  32  Conn.  650.) 
Idaho,  Vol.  6-10 
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SULLIVAN,  C.  J. — This  action  was  brought  to  vacate  and 

set  aside  a  certain  judgment  and  decree  of  foreclosure  and  all 
proceedings  thereunder  in  the  suit  of  Robert  Balfour,  R.  B. 
Foreman  and  Alexander  Guthrie,  plaintiffs,  against  Tliomas 
Eves  and  Ellen  Eves,  his  wife,  J.  L.  Hallett  &  Sons,  and  P.  N. 
Hallett^  defendants,  which  action  was  brought  to  foreclose  a 
mortgage  on  real  estate  belonging  to  the  defendants  Thomas 
and  Ellen  Eves.  The  judgment  and  decree  of  foreclosure  were 
made  and  entered  on  the  twenty-eighth  day  of  June,  1894,  and 
the  sale  thereunder  was  made  September  4,  1895.  The  ap- 
pellant demands,  in  addition  to  the  setting  aside  of  said  judg- 
ment and  all  proceedings  thereunder,  judgment  against  said 
Thomas  and  Ellen  Eves  for  the  sum  of  $1,950  as  a  forfeit  due 
the  appellant  under  the  provisions  of  section  1266  of  the  Re- 
vised Statutes,  because  of  the  usurious  terms  and  con- 
ditions of  the  promissory  notes  sued  on  in  said  foreclosure  suit. 
The  respondents  Balfour,  Foreman  and  Guthrie  appeared,  and 
demurred  to  the  complaint  on  three  grounds,  to  wit :  "1.  That 
the  said  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  2.  That  the  court  has  no  jurisdiction  of  the 
persons  of  the  defendants  or  of  the  subject  matter  of  the  ac- 
tion; 3.  That  the  plaintiff  herein  has  no  legal  capacity  to  sue, 
in  this :  that  there  is  no  statute  or  legislative  enactment  of  Idaho 
authorizing  the  state  to  institute  such  suit.  Wherefore  defend- 
ants demand  judgment  on  demurrer.  Forney,  Smith  &  Moore^ 
Attorneys  for  Demurring  Defendants.  Filed  November  13, 
1897."  The  demurrer  was  sustained,  and  judgment  of  dismis- 
:2al  entered  in  favor  of  the  demurring  defendants.  This  appeal 
is  frcm  tlie  judgment. 

The  order  sustaining  the  demurrer  is  assigned  as  error.  The 
penalty  for  usurious  contracts,  and  the  remedy  are  set  forth 
in  section  1266  of  the  Revised  Statutes,  which  is  as  follows: 
"If  it  is  ascertained  in  any  suit  brought  on  any  contract  that  a 
rate  of  interest  has  been  contracted  for  greater  than  is  authorized 
by  this  chapter,  either  directly  or  indirectly,  in  money  or  in  prop- 
erty, such  contract  works  a  forfeiture  of  ten  cents  on  the  hun- 
dred by  the  year,  and  at  that  rate,  upon  the  amount  t)f  such  con- 
tract, to  the  school  fund  of  the  county  in  which  the  suit  is 
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brought,  and  the  plaintiff  must  have  judgment  for  the  princi- 
pal sum  less  all  payments  of  principal  or  interest  theretofore 
made  and  without  interest  or  cost.  The  court  must  render  judg- 
ment in  said  action  for  ten  per  cent  per  annum  upon  the  entire 
principal  of  said  contract,  against  the  defendant  in  favor  of 
the  territory  for  the  use  of  the  school  fund  of  the  county, 
whether  the  unlawful  interest  is  contested  or  not ;  and  in  no 
case  where  unlawful  interest  is  contracted  for  must  the  plain- 
tiff have  judgment  for  more  than  the  principal  sum  less  the 
payments  already  made,  whether  the  unlawful  interest  be  in- 
corporated with  the  principal  sum  or  not.  But  no  indorsee  in 
due  course  of  negotiable  paper  is  affected  by  any  usury  exacted 
by  any  former  holder  of  such  paper  unless  he  have  actual  no- 
tice of  the  usury  previous  to  his  purchase;  but  in  such  case  the 
judgment  above  provided  in  favor  of  the  school  fund  must  be 
entered  against  the  drawer  or  maker,  if  a  party  to  the  action, 
and  he  may  recover  back  the  usury  paid  from  the  party  who 
received  the  same."  Said  section  provides,  among  other  things, 
that  the  court  must  render  judgment  in  such  action  for  ten 
per  cent  per  annum  upon  the  entire  principal  of  the  contract 
against  the  defendant  in  favor  of  the  state  for  the  use  of  the 
school  fund  of  the  county  in  which  the  suit  is  brought,  whether 
the  unlawful  interest  is  contested  or  not.  The  state  is  not 
authorized  to  maintain  a  separate  suit  for  the  recovery  of  the 
penalty  prescribed  by  said  section.  In  the  case  at  bar  it  appears 
that  the  judgment  and  decree  attacked  were  made  and  entered 
on  tiie  twenty-eighth  day  of  June,  1894,  and  this  suit  was 
brought  on  the  twenty-fourth  day  of  August,  1897.  Nearly 
three  years  had  elapsed  from  the  rendition  of  said  judgment 
before  this  action  was  brought  to  set  it  aside.  We  think  that 
the  action  was  not  brought  in  time,  conceding  that  the  state 
was  authorized  to  bring  said  suit.  But  we  are  of  the  opinion 
that  the  state  was  not  authorized  to  bring  said  suit.  When  a 
court  fails,  in  cases  that  fall  within  the  provisions  of  said  sec- 
tion 1266,  to  enter  judgment  as  therein  directed,  we  think  the 
correct  practice  is  for  the  state  on  behalf  of  the  county  to  make 
a  proper  showing  upon  notice  to  all  parties  to  the  record,  and 
move  to  have  such  judgment  modified  so  as  to  make  it  conform 
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to  the  provisions  of  said  section  1266;  and,  if  the  court  denies 
8u6h  motion,  to  appeal  from  the  order  denying  the  same.  Such 
application  should  be  made  within  six  months  after  the  ad- 
journment of  the  term  at  which  the  judgment  was  entered,  as 
provided  by  section  4229  of  the  Revised  Statutes.  Section  4802 
of  the  Revised  Statutes  provides  that  any  party  aggrieved  may 
appeal  in  the  cases  prescribed  in  the  code ;  and,  when  it  is  made 
to  appear,  as  provided  by  said  section  1266,  that  a  suit  is 
brought  on  a  usurious  contract,  it  then  becomes  the  duty  of  the 
court  to  render  a  judgment  as  therein  directed.  If  the  court 
refuses  to  do  so,  the  state,  on  behalf  of  the  county  in  which  the 
suit  is  brought,  is  an  aggrieved  party,  and  is  entitled  to  an  ap- 
peal, the  same  as  any  party  to  the  suit.  But  we  think  the  better 
practice  is  to  make  the  proper  motion  to  correct  or  modify  the 
erroneous  judgment,  and,  in  case  such  motion  be  denied,  appeal 
from  the  order  denying  the  same.  This  method  of  procedure 
calls  the  matter  directly  to  the  attention  of  the  court,  and 
would,  no  doubt,  in  many  cases  prevent  the  costs  and  de- 
lay of  an  appeal.  Section  4802  of  the  Revised  Statutes 
is  the  same  as  section  938  of  the  Code  of  Civil  Proced- 
ure of  California,  and  under  that  section  the  supreme  court 
of  that  state  have  held  in  Adams  v.  Woods,  8  Cal.  306, 
that  a  party  aggrieved  by  a  judgment  has  the  right  of  appeal 
altliough  he  is  not  a  party  to  the  record;  and  it  is  laid  down 
as  a  general  rule  that  no  one  who  is  not  a  party  or  privy  to  a 
judgment  or  prejudiced  thereby  has  the  right  of  appeal.  The 
test  as  to  whether  a  party  is  aggrieved  or  not  is:  "Would  the 
party  have  had  the  thing  if  the  erroneous  judgment  had  not 
been  entered?  If  the  answer  be  yea,  he  is  a  party  aggrieved.'* 
In  the  case  at  bar,  had  not  an  erroneous  judgment  been  en- 
tered, judgment  in  favor  of  the  state  would  have  been  entered 
for  the  amount  of  the  penalty  provided.  (See  People  v. 
Pfeiffer,  59  Cal.  89.)  The  court  made  no  error  in  sustaining 
the  demurrer.  The  judgment  of  the  court  below  is  affirmed, 
and  costs  of  this  appeal  awarded  to  the  respondents. 

Huston  and  Quarles,  JJ.,  concur. 
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BOISE  CITY  V.  FLANAGAN. 
[63  Pac,  453.] 

iSJBCnCENT — ^PUBUC     DOMAIN — TOWNSITE     OcCUPANT. — ^ABANDONMENT* 

An  occupant  upon  the  public  domain  of  the  United  States,  which 
land  is  thereafter  platted  into  blocks,  streets  and  alleys,  and 
entered  as  provided  by  an  act  of  Congress,  approved  March 
2y  1867,  and  known  as  the  Townsite  Act,  may  lose  whatever 
right  he  acquired  by  prior  occupancy  and  possession  by  abandon- 
ment, and  such  abandonment  may  be  inferred  from  his  acts  and 
declarations,  and  from  the  declarations  of  such  occupant's  gran- 
tee. 

(Syllabus  by  the  court.) 

APPi^AL  from  District  Court,  Ada  County. 
A.  A.  Eraser,  for  Appellant. 

This  being  an  action  in  ejectment^  the  plaintiff  must  re- 
cover on  the  strength  of  its  own  title,  and  not  on  the  weakness 
of  that  of  the  defendant.  .  This  proposition  I  take  to  be  funda- 
mental. The  adjudication  of  the  rights  of  the  parties  herein 
must  depend  upon  the  construction  which  will  be  placed  by 
this  court  upon  the  act  of  Congress  of  March  2,  1867,  known. 
88  the  "Townsite  Act,"  and  particularly  upon  the  construction 
to  be  given  to  the  following  section  of  said  act.  (XJ.  S.  Bev. 
Stats.,  sec.  2387.)  Section  2391  of  the  Bevised  Statutes  of  the 
United  States :  *'Any  act  of  the  trustees  not  made  in  conformity 
to  the  regulations  alluded  to  in  section  2387  shall  be  void." 
1.  Does  the  platting  of  a  townsite  upon  government  lands,  which 
plat  shows  a  certain  piece  of  property  as  a  street,  highway  or 
alley,  defeat  the  rights  of  an  actual  occupant  of  said  piece  of 
property,  who  is  an  occupant  thereof  within  the  pro- 
visions of  the  townsite  act?  2.  Did  the  failure  of  the  defend- 
ant, his  predecessors  or  grantors,  to  comply  with  the  provisions 
of  the  act  of  the  l^slature  of  the  territory  of  Idaho  above  re- 
ferred to,  forfeit  the  rights  of  the  defendant  to  the  property 
in  question?  We  claim  not;  and  in  support  of  this  contention 
ire  dte  the  court  to  the  following  cases:    Bingham  v.  Walla 
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Walla,  3  Wash.  Ter.  68,  13  Pac.  408;  City  of  Helena  v.  ATberl- 
086,  8  Mont.  499,  20  Pac.  817;  City  of  Pueblo  v.  Budd,  19 
Colo.  579,  36  Pac.  599;  Alemany  v.  City  of  Petaluma,  38  Cal. 
553.  As  thie  is  an  action  in  ejectment,  the  plaintiff  has  failed 
to  prove  any  of  the  facts  essential  to  a  recovery  in  accordance 
with  the  rule  laid  down  by  this  court  in  the  case  of  McMasters 
y.  Torsen,  5  Idaho,  536,  k  Pac.  100. 

C  C.    Cavanah,  for  Respondent. 

The  record  conclusively  shows  that  the  defendant's  prede- 
cessor in  interest,  James  Stout,  had  neither  possession  nor 
occupied  said  premises  between  eaid  dates  and  not  having  record 
title  to  the  same,  the  premises  were  abandoned  when  its  pos- 
session and  occupancy  were  voluntarily  forsaken  and  deserted 
by  the  party.  {Thompson  v.  HolbrooJc,  1  Idaho,  609;  Young  v. 
Tiner,  4  Idaho,  269,  38  Pac.  697;  Eads  v.  Brazleton,  22  Ark. 
509,  79  Am.  Dec.  88;  Springfellow  v.  Cain,  99  U.  S.  610;  Kirk 
V.  King,  3  Pa.  St.  441 ;  Viclery  v,  Benson,  26  Ga.  589 ;  Be- 
quette  v.  Caulfield,  4  Cal.  278,  60  Am.  Dec.  615;  Oluckart  v. 
Reed,  22  Cal.  468;  Burk  v,  Hammond,  76  Pa.  St.  172;  Dickes 
V.  Miller,  24t  Tex.  424 ;  Vavis  v.  Butler,  6  Cal.  510.)  The  record 
in  this  case  establishes  an  admitted  fact  that  James  Dunn,  the 
deceased,  did  on  different  occasions,  by  his  acts  and  declara- 
tions, admit  the  title  and  right  of  possession  of  said  prem- 
ises to  be  in  the  plaintiff.  {Church  v.  Burghardt,  8  Pick.  327.) 
Lapse  of  time  and  delay  may  warrant  inference  of  abandon- 
ment. {Keane  v.  Cannovan,  21  Cal.  297,  82  Am.  Dec.  738; 
Oluckart  v.  Reed,  supra.) 

SULLIVAN,  C.  J. — This  is  an  action  in  ejectment  brought 
hy  the  city  of  Boise,  a  municipal  corporation,  against  James 
Flanagan,  as  administrator  of  the  estate  of  James  Dunn,  de- 
ceased, to  recover  possession  of  what  is  claimed  to  be  a  part  of 
what  is  known  as  '*Fort  street,"  and  connecting  First  and  Sec- 
ond streets,  in  said  city.  The  cause  was  tried  upon  an  agreed  stip- 
ulation of  facts,  and  judgment  went  in  favor  of  the  city.  This 
appeal  is  from  the  judgment. 
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The  errors  assigned  go  to  the  sufBciency  of  the  evidence  to 
justify  the  decision  and  that  the  decision  is  against  law.  The 
following  appears  from  the  agreed  stipulation  of  facts:  Boise 
City,  in  Ada  county,  was  founded  and  established  upon  unsur^ 
veyed  public  land  of  the  United  States;  and  a  map  or  plat  of 
faid  ciay,  exhibiting  the  streets,  blocks,  lots,  and  alleys,  and 
size  of  same,  was  filed  by  Henry  E.  Prickett,  then  mayor  of 
said  city,  in  the  county  recorder's  oflBce,  of  Ada  county,  on  the 
twenty-fifth  day  of  November,  1867,  under  an  act  of  Congress 
entitled  *'An  act  for  the  relief  of  the  inhabitants  of  cities  and 
towns  upon  the  public  domain,  approved  March  2,  1867."  A 
patent  was  issued  to  the  said  mayor  for  the  land  included  in 
and  covered  by  said  plat  in  trust  for  the  several  use  and  benefit 
of  the  occupants  of  said  townsite  according  to  their  respective 
interests.  The  following  facts  appear  from  the  record:  That 
one  James  Stout,  the  predecessor  and  grantor  of  said  James 
Dunn,  deceased,  settled  upon  and  was  an  actual  occupant  of 
the  premises  in  dispute,  in  connection  with  what  is  termed  and 
designated  on  said  plat  as  a  *^fractional  block,*'  prior  to  the 
passage  of  said  act  of  Congress;  and  that  on  the  tenth  day  of 
January,  1871,  said  Stout  made  application  to  the  mayor  of 
said  city  for  a  deed  to  said  fractional  block,  in  compliance  with 
an  act  of  the  territorial  legislature  providing  regulations  for 
the  execution  of  the  trust  created  by  said  act  of  Congress*  Said 
application  did  not  include  the  premises  in  dispute,  although 
it  was  a  part  of  the  tract  claimed  by  said  Stout,  and  contiguous 
to  said  fractional  block.  A  deed  was  executed  to  said  Stout 
for  said  fractional  block,  and  he  thereafter  conveyed  the  same 
to  James  Dunn,  and  by  which  deed  he  undertook  to  convey  the 
premises  in  dispute  to  said  Dunn.  It  is  admitted  that  the 
premises  in  dispute  were  first  inclosed  in  1878,  and  that  the 
city  since  that  date  had  repeatedly  asserted  its  right  to  the  pos- 
session and  control  of  said  premises,  and  had  repeatedly  noti- 
fied said  Dunn  to  remove  the  fences  and  improvements  there- 
from, and  that  he  had  promised  to  do  so,  and  that  said  Dunn 
has  not  applied  for  a  deed  to  said  premises,  and  has  never  paid 
any  taxes  thereon. 

It  will  be  observed,  from  the  foregoing  facts,  that  at  the 
date  of  filing  the  town  plat  of  Boise  City  the  land  conveyed  by. 
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and  included  iii^  said  plat  was  a  part  of  the  public  domain  of 
the  United  States,  and  the  title  thereto  in  the  United  States, 
and  that  one  James  Stout  was  in  the  occupation  and  poesessicNi 
of  the  tract  in  controversy,  in  connection  with  a  small  tract 
adjoining  the  same,  both  of  which  he  held  as  one  tract;  that, 
after  platting  or  dividing  said  townsite  into  blocks,  streets  and 
alleys,  a  part  of  the  tract  so  claimed  by  Stout  lay  in  the  street, 
and  a  part  was  platted  as  a  fractional  block;  that  thereafter^ 
to  wit,  on  the  second  day  of  May,  1870,  the  Onited  States  con- 
veyed, by  patent,  the  land  included  in  said  Boise  City  townsite 
as  platted  as  aforesaid  to  Henry  E.  Prickett,  then  mayor  of 
said  city,  in  trust  for  the  several  nse  and  benefit  of  the  occu- 
pants of  said  townsite;  and  thereafter  the  legislature  of  the 
territory  of  Idaho  passed  an  act  which  provided  for  the  dispo^ 
sal  of  said  lands  as  authorized  by  said  act  of  Congress.  Shortly 
after  the  passage  of  said  act  by  the  legislature  of  the  territory  of 
Idaho,  said  Stout  made  application  thereunder  to  the  mayor 
of  said  city  for  a  deed  to  said  fractional  block,  in  which  appli- 
cation he  did  not  include  the  premises  in  controversy,  which 
had  at  that  time  been  platted  as  a  street.  A  deed  was  issued  to 
him  by  the  mayor  for  said  fractional  block.  He  thereafter,  in 
May,  1871,  sold  and  conveyed  said  fractional  block  to  the  said 
James  Dunn,  in  which  conveyance  is  also  described  the  land 
in  controversy.  Said  land  in  controversy  had  not  been  inclosed 
up  to  that  date,  and  was  not  inclosed  by  said  Dunn  until  in 
June,  1878;  from  which  time,  down  to  the  commencement  of 
this  suit,  the  city  repeatedly  asserted  its  control,  and  right  to 
control,  over  said  tract  as  a  part  of  one  of  the  streets  of  said 
city,  and  repeatedly  notified  said  Dunn  to  remove  all  fences 
and  improvements  from  said  premises,  which  said  Dunn  prom- 
ised to  do. 

It  is  contended  by  counsel  for  appellant  that,  at  the  time 
said  plat  was  filed,  the  title  to  said  land  was  in  the  United 
States,  and  for  that  reason  no  dedication  of  said  street 
was  made,  as  a  dedication,  to  be  valid,  must  foe  made 
by  the  holder  of  the  legal  title.  Said  act  of  Congress,  under 
which  said  city  was  acting,  authorized  the  platting  of  said  land 
into  blocks,  streets  and  alleys,  and  the  dedication  of  such  streets 
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to  the  use  of  the  public.  That  contention  is  without  any  force, 
as  the  owner  of  the  fee  authorized  the  dedication,  as  set  forth  in 
said  act  of  Congress. 

Stout,  by  his  acts,  to  wit,  after  the  premises  claimed  by  him 
had  been  platted,  a  part  of  it  into  a  fractional  block,  and  the 
remainder  into  a  street,  showed  his  intention  to  conform  his 
claim  to  said  plat  by  making  application  for  a  deed  to  said 
fractional  block,  and  making  no  application  whatever  for  that 
part  included  in  the  street.  A  deed  was  executed  to  him  for 
the  land  included  in  his  said  application,  and  no  application  has 
been  made  by  him  or  his  grantee  for  a  deed  to  the  land  in  con- 
troversy. It  remained  open,  without  improvements,  until  June, 
1878,  when  the  said  James  Dunn  placed  a  fence  around  it,  and 
made  other  improvements  thereon.  Thus,  for  about  eleven  years 
the  land  lay  without  any  improvements;  and  said  decedent  or 
his  grantor  never  listed  said  land  for  assessment  and  taxation, 
and  no  taxes  have  been  levied  against  it;  and  said  Dunn  was 
notified  at  divers  times  to  remove  said  improvements  from  said 
premises  by  the  city  authorities,  and  he  promised  to  do  so.  Thus, 
by  the  acts  of  said  James  Stout,  grantor  of  James  Dunn,  now 
deceased,  and  by  the  acts  and  declarations  of  said  James  Dunn, 
they  admitted  title  and  right  of  possession  of  said  premises  in 
the  respondent  city.  The  conclusion  is  irresistible  that,  if  said 
Stout  ever  had  a  right  to  said  premises  as  a  townsite  occupant, 
he  abandoned  it.  (See  Young  v.  Tiner,  4  Idaho,  269,  38 
Pac.  697;  Thompson  v.  Holbrook,  1  Idaho,  610.)  And  said 
Dunn  recognized  the  authority  of  the  city  over  said  premises 
by  promising  to  remove  therefrom  certain  fences  and  other  im- 
provements that  he  had  placed  thereon.  The  judgment  of  the 
court  below  is  affirmed.    Costs  awarded  to  the  respondent. 

Huston  and  Quarles^  JJ.,  concur. 
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(May  31,  1898.) 

HOWELL  V.   BOABD    OF   COMMISSIONEBS   OF   ADA 

COUNTY. 
[53  Pac  642.] 

CouliTT  COMMISSIONEBS — ^No  AUTHORITT  TO  "BLETUVD  TaX — COUBT  WILL 

NOT  Pass  on  Validity  of  Law  Unless  Necessary. — Boards  of 
county  commissioners  have  no  authority  to  refund  a  tax  that 
has  been  paid,  whether  the  tax  was  illegal  or  not.  Boards  of  com- 
missioners are  not  clothed  with  judicial  functions,  and  are  not 
Authorized  to  pass  upon  the  validity  of  a  statute.  Courts 
will  not  pass  upon  the  validity  of  a  statute  in  any  case  un- 
less necessary  to  a  decision  of  the  case  under  consideration. 
(Syllabus  5y  the  court.) 

APPEAL  from  District  Court,  Ada  County. 

Brown  &  Cahalan,  for  Appellant. 

No  authorities  cited  on  question  decided. 

Hawley  &  Puckett,  for  Eespondent. 

A  tax  voluntarily  paid  cannot  be  recovered  back;  the  authori- 
ties are  generally  agreed,  and  it  is  immaterial  in  euch  a  case 
that  the  tax  has  been  illegally  paid,  or  even  that  the  law  'under 
which  it  was  paid  is  unconstitutional.  The  principle  is  an 
ancient  one  .in  the  common  law,  and  is  of  general  application. 
Every  man  is  supposed  to  know  .the  law,  and  if  he  voluntarily 
makes  a  payment  which  the.  law  cannot  compel  him  to  make, 
he  cannot  afterward  assign  his  ignorance  of  the  law  as  the  rea- 
son why  the  state  should  furnish  him  with  legal  remedies  to 
recover  it  back.     (Cooley  on  Taxation,  809.) 

SULLIVAN,  C.  J.— The  appellant,  William  Howell,  pre- 
sented his  claim  against  the  county  of  Ada,  for  a  rebate  of  taxes 
paid  on  five  thousand  head  of  sheep  for  two  and  one-third 
months,  for  sixty-eight  dollars  and  ninety-seven  cents.  The 
board  of  commissioners  of  said  county  disallowed  said  claim. 
Thereupon  said  Howell  appealed  to  the  district  court,  where 
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the  case  was  tried  de  novo  upon  an  agreed  statement  of  facts, 
and  the  order  of  the  board  of  commissioners  was  affirmed.  This 
appeal  is  from  the  judgment  of  the  district  court  affirming  the 
order  of  said  board.  It  appears  from  the  agreed  stipulation 
of  facts  that  said  Howell,  in  the  year  1897,  made  a  written 
statement  under  oath,  as  required  by  statute,  and  delivered  the 
same  to  the  assessor  and  tax  collector  of  said  Ada  county,  show- 
ing, among  other  things,  that  he  was  the  owner  of  five  thousand 
head  of  sheep,  and  that  said  sheep  would  be  kept  in  said  county 
during  the  year  for  the  period  of  nine  and  two-thirds  months; 
and  thereafter  he  drove  said  sheep  into  Boise  county,  and  made 
a  similar  written  statement  to  the  assessor  of  said  Boise  county, 
showing  tliat  said  sheep  would  be  kept  in  said  Boise  county  for 
a  period  of  two  and  one-third  months  during  said  year  1897; 
and  thereupon  said  sheep  were  assessed  to  him  in  said  Boise 
county  for  said  period  of  two  and  one-third  months,  and  the 
taxoG  paid.  The  assessor  of  Ada  county,  instead  of  assessing 
said  sheep  to  the  appellant  for  the  said  period  of  nine  and  two- 
thirds  months,  assessed  them  to  him  for  the  entire  year  of  1897. 
He  paid  the  taxes  so  assessed,  and  presented  his  claim  against 
the  county  January  15,  1898,  a  aforesaid,  and  it  was  not  al- 
lowed. It  also  appears  from  the  stipulation  of  facts  that  the 
hoard  of  commissioners  based  the  order  disallowing  said  bill  for 
rebate  of  said  taxes  upon  the  alleged  unconstitutionality  of  ''an 
act  entitled  'An  act  to  regulate  the  assessment  and  taxation  of 
livestock  when  kept,  driven  or  pastured,  or  that  may  range  in 
more  than  one  county  of  this  state/''  (See  Sess.  Laws,  1897, 
p.  22.) 

The  question  that  meets  us  at  the  threshold  of  this  case  is 
whether  the  board  has  the  authority  to  rebate  or  refund  the 
taxes,  as  claimed  by  the  appellant.  In  support  of  the  contention 
of  the  appellant,  counsel  cites  several  California  authorities,  and 
among  them  the  case  of  Hayes  v,  Los  Angeles  Co,,  99  Cal.  74, 
33  Pac.  7G6,  in  which  the  court  holds  that  taxes  erroneously  or 
illegally  collected  may  be  refunded  by  order  of  the  board  of 
commissioners.  That  decision  is  based  upon  section  3804  of 
the  Political  Code  of  California,  which  is  as  follows :  "Any 
taxes,  per  centum,  and  costs  erroneously  or  illegally  collected. 
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may,  by  the  order  of  the  board  of  supervisors,  be  refunded  by 
the  county  treasurer/*  Our  revenue  statutes  were  largely  copied 
from  those  of  Califqpiia,  but  said  section  3804  was  not  adopted 
by  the  legislature  of  this  state.  The  legislature  having  failed 
to  adopt  the  section  of  the  California  statute  on  which  said  de- 
cision rests,  that  opinion  is  not  an  authority  in  the  case  at  bar. 
The  court  requested  respective  counsel  to  furnish  it  with  a  citar 
tion  of  authorities,  if  any  they  had,  holding  that  the  board  of 
commissioners  had  the  power  to  refund  taxes  which  had  been 
paid.  Several  authorities  have  been  cited,  all  of  which  are 
from  California,  and  are  not,*  for  the  reason  above  given,  au- 
thority in  this  case.  We  know  of  no  law  in  this  state,  nor  has 
counsel  cited  us  to  any,  authorizing  a  board  of  county  commis- 
sioners to  refund  a  tax  which  has  been  paid^  whether  the  tax  la 
illegal  or  not. 

As  the  board  of  commissioners  had  no  power  to  allow  said 
claim  under  any  state  of  fact,  and  the  primary  question  in- 
volved being  one  of  jurisdiction,  it  was  unnecessary  and  im- 
proper for  the  board  or  the  court  to  pass  upon  the  validity  of 
said  act.  The  rule  recognized  by  all  courts  is  that  the  validity 
of  a  statute  will  not  be  passed  upon  in  any  case  unless  it  is  neces- 
sary to  a  determination  of  the  case.  That  being  the  correct 
rule,  the  validity  of  said  statute  could  not  be  passed  upon  in  the 
determination  of  this  case.  The  board  of  county  commissioners^ 
as  shown  by  the  record,  held  said  act  to  be  void.  This  court,  in 
Hampton  v.  Dilley,  3  Idaho,  427,  31  Pac.  807,  quoting  from 
People  V.  Saloman,  54  111.  46,  said:  "To  allow  a  ministerial 
officer  to  decide  upon  the  validity  of  a  law  would  be  subversive 
of  the  objects  and  purposes  of  government,  for,  if  one  officer 
may  assume  infallibility,  all  other  like  officers  may  do  the  same, 
and  thus  an  end  be  put  to  civil  government,  one  of  whose  car- 
dinal principles  is  subjection  to  the  laws.*'  It  is  also  held  in 
said  opinion  that  it  is  the  duty  of  all  good  citizens  to  obey  what- 
ever the  law-making  power  promulgates  as  law,  until  the  same 
shall  have  been  passed  upon  by  the  courts  in  a  proper  and  legiti- 
mate manner.  Our  statutes  are  ample  to  protect  the  citizen 
from  illegal  taxation,  and  in  case  an  illegal  tax  is  levied,  if 
the  person  fails  to  appear  before  the  board  of  equalization  that 
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is  provided  for  by  law,  he  has  another  remedy — ^by  injunction — 
to  prevent  the  collectioii  thereof.  But  when,  as  in  this  case, 
there  is  no  appearance  before  the  board  of' equalization,  and  no 
application  made  for  the  correction  of  said  assessment,  and  the 
tax  is  voluntarily  paid,  the  board  is  without  authority  to  refund 
the  tax  so  paid.  The  conclusion  reached  by  the  trial  court  is 
correct,  but  was  arrived  at  upon  a  wrong  theory.  The  judgment 
of  the  court  below  is  afiSrmed,  on  the  ground  that  a  board  of 
commissioners  has  no  authority  or  power  to  refund  taxes  that 
have  been  paid.  Affirmed.  Costs  of  appeal  awarded  to  re- 
spondent. 

Huston  and  Quarles^  JJ.,  concur. 


(June  1,  1898.) 

COLLINS. 
[53  Pac.  453.] 
Taxdio  Costs — 'MxuouAumvu  as  Pbovided  bt  Law  a  Pbuca  Facie 
Case. — On  a  motion  to  tax  costs,  a  memorandum  of  costs  verified 
and  filed  as  provided  by  section  4912,  and  amendments  thereto, 
makes  a  prima  facie  case  for  the  party  entitled  to  the  costs,  and 
in  order  to  justify  a  taxation  thereof  by  the  judge  the  dissatis- 
fied party  must  overcome  by  proof  the  prima  facie  case  made  by 
such  memorandum. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County. 
Eugene  O^eill,  for  Appellants. 

The  plaintiffs  had  a  right  to  have  the  questions  of  fact  raised 
by  the  pleadings  tried  by  a  jury.  (Idaho  Const.,  art.  5,  sec.  1; 
Idaho  Rev.  Stats.,  sec.  4383,  subd.  1.)  This  was  a  jury  case, 
and  aU  questions  of  fact  should  have  been  presented  to  them 
for  their  decision,  including,  when  pleaded,  any  questions  of 
election  of  remedies.  It  was  an  action  for  money  as  damages, 
there  was  no  waiver  of  jury,  and  no  reference.  (Idaho  Rev. 
Stats.,  sec.  4369;  Yager  v.  Exchange  Nat.  Bank,  62  Neb.  321, 
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72  N.  W.  211 ;  Idaho  Const.,  art.  1,  sec.  7 ;  art.  5,  sec.  1 ;  Morris 
V.  Rexfordy  18  N".  Y.  552.)  Under  the  general  rule  of  law  there 
could  be  no  election  in  this  case,  as  only  the  present  case  could 
be  maintained.  (Carson  River  Lumber  Co.  v,  Bassett,  2  Ker. 
249;  Snow  v.  Alley,  156  Mass.  193,  30  N.  E.  691;  Saville  t\ 
Welch,  58  Vt.  683,  5  Atl.  491,  493,  494;  Sanger  v.  Wood,  3 
Johns.  Ch.  416.)  But  the  bringing  of  an  action  and  the  dis- 
missing of  the  same  before  trial  or  jugment  ifc  not  an  election. 
(Equitable  Co-operative  Foundry  Co,  v,  Hersee,  103  N.  Y.  25> 
9  N,  E.  ^S7;  Bolton  Mines  Co.  v.  SioJces,  82  Md.  50,  33  Atl.  491^ 
493.) 

James  W.  Reid,  for  Respondent. 

It  is  certainly  the  established  law  in  every  state  that  has 
spoken  on  the  subject,  that  the  definite  adoption  of  one  of  two 
or  more  inconsistent  remedies,  by  a  party  cognizant  of  the  ma- 
terial facts,  is  a  conclusive  and  irrevocable  bar  to  his  resort  to 
the  alternative  remedy.  (7  Ency.  of  PI.  &  Pr.,  364,  and  au- 
thorities there  cited;  Rusher  v.  Hall,  105  Cal.  425,  38  Pac. 
962.) 

SXjLLIVAIT,  C.  J. — This  is  an  appeal  from  an  order  taxing 
costs.  It  appears  from  the  record  that  a  memorandum  of  costs 
was  filed  as  provided  by  section  4912  of  the  Revised  Statutes, 
as  amended  by  Session  Laws  of  1895,  page  6.  It  also  appears 
that  the  respondents,  who  were  the  plaintilfs  in  the  court  below, 
were  dissatisfied  with  the  costs  claimed,  and  made  a  motion  for 
a  taxation  of  the  same.  Said  motion  was  heard,  and  the  record 
ehows  that  the  only  evidence  considered  by  the  judge  in  the 
hearing  was  the  memorandum  of  costs  -duly  verified  by  the  at- 
torney for  the  appellant,  and  a  subpoena  that  had  been  issued 
in  the  case.  The  judge  taxed  the  costs,  and  in  so  doing  struck 
out  the  witness  fees  and  charges  of  four  witnesses.  The  mem- 
orandum of  costs  introduced  on  the  hearing  of  said  motion  made 
a  prima  facie  case  for  the  appellant,  and  the  respondents  intro- 
duced no  evidence  whatever  to  overcome  the  case  so  made.  The 
judge  therefore  erred  in  taxing  said  costs.  The  order  taxing 
costs  is  reversed,  and  the  case  remanded.  Costs  of  this  appeal 
are  awarded  to  the  appellant. 

Huston  and  Quarles,  .1  J.,  concur. 
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(June  15,  1898.) 

STATE  V.  DAVIS. 
[63  Pac.  678.] 

Evidence — Competent  to  Suow  Motive. — The  defendant  was  a  cattle- 
man,  the  deceased  a  sheepman.  The  state  was  permitted,  over 
the  objections  of  the  defendant,  to  prove  that  the  accused  was 
making  war  against  sheepmen  generally,  and  threatening  the  Uvea 
of  all  sheepmen  who  failed  to  keep  off  a  certain  range;  the  de- 
ceased, a  sheepman,  was  killed  on  such  range;  and  the  "circum- 
stances pointed  to  the  accused  as  the  guilty  party.  Held,  that 
the  evidence  objected  to  was  competent,  as  it  tended  to  show  mo- 
tive on  the  part  of  the  defendant. 

Rame — Otheb  Cbime — ^Thbeats  AoAiifST  A  Class. — When  the  accused 
was  making  war  against  a  class  of  men  (sheepherders)  and  threat- 
ening to  keep  them  off  a  certain  range  by  use  of  deadly  weapons^ 
and  had  made  threats  against  sheepherders  generally,  and  against 
the  person  of  the  deceased,  who  was  a  sheepherder,  it  was  com- 
petent'for  the  state  to  prove  that  two  days  before  the  homicide 
the  defendant  had  attacked,  with  such  weapons,  the  camp  of  other 
sheepherders,  as  such  evidence  tended  to  show  the  state  of  mind 
of  the  defendant  toward  the  deceased,  and  to  establish  motive  on 
his  part  to  commit  the  crime. 

Sake — Competent  to  Show  Accused  Fled  the  State. — It  is  compe- 
tent, on  a  murder  trial,  to  show  that  immediately  after  the  com- 
mission of  the  crime  the  defendant  fled  the  state  and  was  after- 
ward arrested  in  another  state,  where  he  was  going  under  an  as- 
sumed name. 

Aura — ^What  Must  be  Shown. — ^The  gist  of  the  defense  of  altbi  con- 
sists in  showing  that  at  the  time  of  the  commission  of  the  al- 
leged crime  the  defendant  was  at  a  place  different  from  that  where 
the  crime  was  committed. 

CoinrEssiON  BT  AN  ACCUSED. — A  confession,  or  declaration  tending  to 
show  guilt  made  by  an  accused  while  under  arrest,  of  his  own 
volition,  and  without  any  threat  or  piomise  or  inducement  having 
been  made  or  held  out  to  him  by  such  officer  or  other  person  pres- 
ent, is  competent  evidence  on  the  trial  of  a  criminal  case. 

New  Tkial — W^en  Should  not  be  Granted. — ^A  new  trial  should  not 
be  granted  on  the  ground  of  newly  discovered  evidence  where  such 
evidence  is  merely  cumulative,  or  where  it  was  within  the  power 
of  the  defendant,  by  the  use  of  reasonable  diligence,  to  have  pro- 
duced such  evidence  on  the  trial. 

Same — Gbound  for  New  Trial,  Section  7952,  Revised  Statutes.— 
If  it  be  a  ground  for  new  trial,  under  section  7952  of  the  Revised 
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Statutes,  that  a  juror,  prior  to  the  trial,  expressed  an  opinion 
that  the  defendant  is  guilty,  which  is  doubted,  one  or  two  ex  parte 
affidavits  are  not  sufficient  to  overcome  the  positive  statement  of 
such  juror,  made  on  his  voir  dire  examination,  that  he  has  no 
opinion,  and  has  never  formed  or  expressed  an  opinion,  as  to  the 
guilt  or  innocence  of  the  accused,  and  such  juror  is  shown  to 
have  a  good  reputation  for  truth  and  veracity  among  his  neigh- 
bors and  acquaintances. 
Same — Grounds  Statutory. — ^The  grounds  for  a  new  trial  are  stata- 
tory  and  cannot  be  extended  by  the  courts  by  rule. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Cassia  County. 
Hawley  &  Puckett  and  K.  I.  Perky,  for  Appellant. 

Tn  cases  of  circumstantial  evidence  the  rule  is,  that  not  only 
must  the  proof  be  consistent  with  the  prisoner's  guilt,  but  must 
be  consistent  with  every  other  rational  conclusion.  (People  v. 
Strong,  30  Cal.  151;  People  v.  Schuhr,  28  Cal.  490;  1  Green- 
leaf  on  Evidence,  12th  ed.,  sec.  34;  1  Starkie  on  Evidence,  181, 
182.)  Evidence  of  a  prior  crime  can  have  no  legitimate  place 
in  the  investigation  of  the  commission  of  a  subsequent  crime 
by  the  same  person.  (People  v.  Sharp,  107  !!(.  Y.  427 ;  1  Am. 
St.  Bep.  851,  14  N.  E.  Rep.  319.)  In  an  indictment  for  mur- 
der committed  during  a  riot,  in  which  the  prisoner  was  en- 
gaged, it  is  incompetent  to  prove  other  riotous  acts  by  him 
several  hours  earlier  at  a  different  place,  unless  it  is  first  shown 
that  those  acts  were  all  part  of  one  transaction.  (Common- 
icealth  V.  Campbell,  7  Allen,  641,  83  Am.  Dec.  706;  People  v. 
Ijane,  100  Cal.  379,  34  Pac.  856;  Shaffner  v.  Commonwealth, 
72  Pa.  St.  60,  13  Am.  Rep.  649 ;  Chipman  v.  People,  24  Colo. 
520,  52  Pac.  677;  Farris  v.  People,  129  111.  129,  16  Am.  St 
Rep.  283,  21  N.  E.  821;  State  v.  Lapage,  67  N.  H.  245,  24  Am. 
Rep.  69;  Boyd  v.  United  States,  142  U.  S.  450, 12  Sup.  Ct.  Rep. 
292;  Hall  v.  United  States,  150  U.  S.  76,  14  Sup.  Ct.  Rep.  22; 
State  V.  Reavis,  71  Mo.  421;  Brooh  v.  State,  26  Ala.  106.)  The 
general  rule,  as  we  understand  it,  is,  that  on  an  indictment  for 
murder,  proof  of  previous  threats  made  by  the  defendant  against 
the  deceased,  is  competent  as  showing  malice^  and  if  made  long 
enough  before  the  homicide,  as  evidence  of  premeditation  and 
deliberation.     (9  Am.  &  Eng.   Ency.   of  Law,   686,  note  1.) 
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But,  however,  if  in  making  a  throat  it  is  directed  toward  a  cer- 
tain individual  or  individuals,  specifying  them,  they  are  not 
admissible  upon  the  trial  of  defendant  for  killing  another  person. 
{Carr  v.  State,  23  Neb.  749,  37  N.  W.  630;  Aberbathy  v.  Com- 
monwealth,  101  Pa.  St.  322;  9  Am.  &  Eng.  Ency.  of  Law,  687; 
Clarh  17.  State,  78  Ala.  474,  56  Am.  Rep.  45;  People  v.  Bezy,  67 
Cal.  223,  7  Pac.  643.)  We  have  alleged  as  an  error  the  ad- 
mission of  the  testimony  of  E.  R.  Dayley  in  regard  to  conversa- 
tions with  defendant  while  on  the  road  to  Albion  from  Arizona; 
and  while  defendant  was  under  a:  rest  and  partially  in  the  cus- 
tody of  the  witness.  This  conver^tion  was  cleariy  improper  un- 
der the  general  rules  of  law  and  the  rulings  of  our  supreme 
court.  {State  v.  Crump,  5  Idaho,  166,  47  Pac.  814;  State  v. 
Mason,  4  Idaho,  543,  43  Pac.  63.)  Where  a  party  has  exam- 
ined a  juror  as  to  his  qualification,  and  the  juror  does  not  an- 
swer truly,  it  is  manifest  that  the  party  is  deprived  of  his  right 
of  challenge  for  cause,  and  deceived  into  foregoing  his  right 
of  peremptory  challenge.  Therefore,  when  such  a  state  of  facts 
is  proven,  a  new  trial  will  be  graoted.  {Evsich  v.  State,  19 
Ohio,  798;  Eice  v.  State,  10  Ind.  300;  Wiggin  v.  Plummer,  31 
N.  H.  272;  State  v.  Bumside,  37  Mo.  347;  United  States  v. 
Upman,  2  Mont.  170;  Territory  v.  Kennedy,  3  Mont.  520.) 
The  misconduct  of  a  juror  is  more  closely  scrutinized,  and  more 
nearly  affects  the  verdict  in  a  criminal  than  in  a  civil  case. 
(Morrow  v.  Commissioners,  21  Kan.  484;  Queen  etc.  v.  Hep* 
hum,  7  Cranch,  297  (decision  by  Chief  Justice  Marshall) ; 
Monroe  v.  Georgia,  5  Ga.  85.) 

Attorney  General  R  E.  McFarland,  W.  E.  Borah  and  0.  W. 
Powers,  for  the  State. 

The  fact  that  a  juror  after  trial  is  found  to  have  formed  or 
expressed  an  opinion  before  going  on  the  jury  is  not  ground 
for  a  new  trial  under  our  statute.  (Idaho  Rev.  Stats.,  sec.  7952 ; 
People  V.  Mortimer,  46  Cal.  114-121 ;  People  v.  Samsels,  66  Cal. 
99,  4  Pac.  1061;  State  v.  Marks,  15  Nev.  33;  State  v.  Gyle,  8 
Wash.  12,  36  Pac.  417;  Spies  v.  People  (The  Anarchist  Case), 
122  lU.  1,  3  Am.  St.  Rep.  320,  12  N.  E.  867,  992,  993,  17  N. 
E.  898;  State  v.  Peterson,  38  Kan.  204,  16  Pac.  264;  Hughes 
Idaho,  Vol.  6-11 


Digitized  by  VjOOQIC 


162  State  v.  Davis.  [6  Idaho, 

Argument  for  the  State. 

V.  People,  116  111.  330,  6  N.  E.  55;  State  v.  Brookes,  92  Mo.  542, 
6  S.  W.  257 ;  Territory  v.  Burgess,  8  Mont.  67,  19  Pac.  658.)  It 
is  an  established  rule  that  newly  discovered  evidence  on  motion 
for  a  new  trial  is  looked  upon  with  distrust  and  disfavor  by  the 
courts.  {Baker  v.  Joseph,  16  Cal.  180;  People  v.  Sviton,  73 
Cal.  243,  16  Pac.  86;  People  v.  Howard,  74  Cal.  547,  16  Pac 
394;  People  v.  Freeman,  92  Cal.  369,  28  Pac.  261-264;  Harral- 
son  V.  Barrett,  99  Cal.  607,  34  Pac.  342 ;  O'Brien  v.  Brady,  23 
Cal.  243;  Jones  v.  Singleton,  45  Cal.  94;  Hoblar  v.  Cole,  49 
Cal.  250;  Arnold  v.  Skeggs,  36  Cal.  54.)  Newly  discovered  evi- 
dence which  is  merely  cumulative  or  designed  to  contradict  wit- 
nesses is  not  of  a  character  to  warrant  a  new  trial.  {People  v, 
Anthony,  56  Cal.  397;  People  v,  Sutton,  73  Cal.  243,  15  Pac 
86;  State  v.  Hardy,  4  Idaho,  478,  42  Pac  507;  People  v.  Fong 
Ah  Sing,  70  Cal.  8,  11  Pac  324;  People  v.  Cesena,  90  Cal.  381; 
27  Pac  300;  People  v.  Biles,  2  Idaho,  114,  6  Pac.  120;  People 
V.  Peacock,  5  Utah,  237,  14  Pac.  332 ;  People  v.  Ooldenson,  7G 
Cal.  328,  19  Pac  161.)  A  new  trial  will  not  be  granted  upon 
evidence  that  is  in  conflict  with  evidence  given  at  the  trial. 
{People  V.  Freeman,  92  Cal.  359,  28  Pac  261 ;  People  v.  O'Neal, 
67  Cal.  378,  7  Pac.  790 ;  People  v.  Mazuley,  45  Cal.  148.)  Con- 
fessions  under  circumstances  similar  to  those  at  bar  have  been 
admitted  so  often  that  it  would  be  difficult  to  collate  all  the  au- 
thorities upon  the  proposition.  Our  understanding  is  that  the 
rule  is  well  established.  {People  v.  Tie,  32  Cal.  60;  People  v. 
Smalling,  94  Cal.  112,  29  Pac  421;  People  v.  Ooldenson,  76 
Cal.  328,  19  Pac  161;  People  v.  Long,  43  Cal.  444;  People  ». 
Devine,  46  Cal.  46.)  Declarations  and  threats  are  admissible, 
not  because  they  give  rise  to  a  presumption  of  law  as  to  guilt, 
which  they  do  not,  but  because  from  then,  in  connection  with 
other  circumstances,  guilt  may  be  logically  inferred.  (Wharton 
on  Criminal  Evidence,  sec  756;  State  v.  Hardy,  4  Idaho,  478, 
42  Pac.  507;  Hopkins  v,  CommomveMh,  50  Pa.-  St.  9,  88  Am. 
Dec.  518 ;  Dixon  v.  State,  13  Fla.  636 ;  Spies  v.  People,  6  Am. 
Cr.  Rep.  570.)  It  is  true,  as  a  general  rule,  that  on  a  prosecu- 
tion for  one  crime,  it  is  not  proper  to  prejudice  the  jury  against 
the  prisoner  by  showing  him  to  have  been  guilty  of  another,  but 
where  the  evidence  is  relevant  and  material  on  the  question  of 
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the  guilt  of  the  prisoner  of  the  crime  for  which  he  is  upon  trial, 
it  cannot  be  excluded  merely  because  it  also  proves  him  guilty 
of  another  crime.  (Hope  v.  People,  83  N.  Y.  418,  38  Am.  Rep. 
4G0;  Kemau  t?.  State,  65  Md.  253,  14  Atl.  124;  Wharton  on 
Criminal  Evidence,  sees.  31,  32;  People  v.  Weedy  56  N.  Y.  628; 
People  V.  Doyle,  21  Mich.  227;  Roscoe  on  Criminal  Evidence, 
sec.  86 ;  State  v.  Cowell,  12  Nev.  344 ;  Swan  t.  Commonwealth, 
4  Am.  Cr.  Bep.  189;  People  v.  Cummings,  66  Cal.  668,  4  Pac. 
1144,  6  Pac.  700,  846;  People  v.  Walters,  98  Cal.  138,  32  Pac. 
864.)  It  is  proper  in  a  criminal  case  to  prove  the  commission 
by  the  accused  of  another  and  collateral  crime,  where  such  crime 
furnished  a  motive  for  the  commission  of  the  crime  for  which 
the  accused  is  being  tried.  For  the  purpose  of  showing  motive, 
the  remoteness  in  point  of  time  of  the  commission  of  the  col- 
lateral crime  cannot  be  considered.  Syllabi.  (People  v.  Har- 
ris, 136  N.  Y.  423,  33  N.  E.  65;  Moore  v.  United  States,  150 
U.  S.  57,  14  Sup.  Ct.  Rep.  26.)  Insufficiency  of  evidence  to 
justify  the  verdict.  (State  v.  Haverly,  4  Idaho,  484,  42  Pac. 
506;  State  v,  Larkins,  5  Idaho,  200,  47  Pac.  945;  People  v. 
Simpson,  50  Cal.  304;  State  v.  Crozier,  12  Nev.  300;  Palmer  v. 
State,  4  Neb.  68.) 

QUARLES,  J. — The  appellant  was,  at  the  April  term  of  the 
district  court  of  the  fourth  judicial  district,  in  and  for  Cassia 
county,  tried  upon  the  charge  of  murder,  committed  upon  tiie 
person  of  one  John  C.  Wilson,  and  convicted.  Thereafter  the 
appellant,  whom  we  hereafter  designate  as  the  defendant,  moved 
for  a  new  trial,  which  was  denied  him.  The  defendant  then 
took  two  appeals  to  this  court— one  from  the  judgment  of  con- 
viction, and  the  other  from  the  order  denying  him  a  new  trial. 
These  two  appeals,  by  consent  of  both  parties,  were  argued  and 
submitted  together,  and  we  will  consider  both  appeals  together. 
On  the  hearing  the  defendant  was  ably  represented  by  James  H. 
Hawley,  Esq.,  and  EL  I.  Perky,  Esq.,  and  the  state  was  ably 
represented  by  Messrs.  0.  W.  Powers  and  W.  E.  Borah.  (The 
attorney  general  made  no  oral  argument.)  The  case  has  been 
carefully,  fully,  and  ably  briefed  on  both  sides. 

The  application  for  a  new  trial  was  based  upon  the  following 
grounds :  **1.  That  the  verdict  was  decided  by  means  other  than 
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a  fair  expression  of  opinion  on  the  part  of  all  the  jurors;  2.  That 
the  court  misdirected  the  jury  in  matters  of  law  during  the 
course  of  the  trial;  3.  That  the  court  erred  in  decisions  of  ques- 
tions of  law  arising  during  the  course  of  the  trial ;  4.  That  the 
verdict  is  contrary  to  law;  6.  That  the  verdict  is  contrary  to 
the  evidence;  6.  That  new  evidence  has  been  discovered  mater- 
ial to  the  defendant^  and  which  he  could  not^  with  reasonable 
diligence,  have  discovered  and  produced  at  the  trial/* 

The  errors  relied  upon  by  the  defendant  are  as  follows :  "1. 
Error  in  overruling  motion  for  new  trial  upon  the  ground  of  the 
evidence  being  insufficient  to  justify  the  verdict,  in  the  following 
particulars,  to  wit:  (1)  The  evidence  fails  to  show  that  defend- 
ant was  present  at  the  time  of  killing  of  the  deceased  or  at  the 
time  deceased  received  his  mortal  wounds,  or  that  defendant  was 
an  accessary  or  privy  thereto ;  (2)  That  the  evidence  fails  to  show 
when  deceased  received  his  wounds  resulting  in  his  death,  or 
when  he  died;  (3)  That  the  evidence  shows  that  deceased  re- 
ceived the  wound*  from  which  he  died,  and  died,  after  the  fourth 
day  of  February,  1896;  (4)  That  the  evidence  shows  that  the 
defendant  was  not  in  the  vicinity  of  the  killing  of  deceased,  or 
any  place  where  it  was  possible  for  him  to  have  been  concerned 
in  said  killing,  after  the  4th  day  of  February,  1896;  (6)  That 
the  evidence  shows  that  defendant  could  not  have  been  at  the 
place  of  killing  on  February  4,  1896,  and  could  not  have  been 
guilty  of  the  murder  of  deceased,  by  reason  of  the  impossibility 
of  his  riding  from  the  Brown  ranch,  at  the  time  he  was  proved 
to  have  been  there  on  that  day,  to  the  place  of  killing,  and  from 
there  back  to  the  Boar's  Nest  ranch,  at  the  time  that  the  evi- 
dence shows  that  he  was  at  said  place  on  said  day;  (6)  That 
the  evidence  fails  to  show  any  motive  on  the  part  of  defendant 
for  killing  deceased;  (7)  That  the  evidence  fails  to  show  any 
intention  on  the  part  of  defendant  to  kill  deceased,  or  any 
reason  or  object  for  said  course  on  his  part,  and,  further,  fails 
to  show  that  he  knew  deceased  or  his  companion,  or  knew  of  his 
presence  or  whereabouts  at  the  time  of  the  killing;  (8)  That 
the  evidence  fails  to  show  that  deceased  was  murdered;  that  it 
fails  to  show  a  premeditated,  deliberate,  or  malicious  killing  by 
defendant  or  anyone  else;  (9)  That  the  evidence  fails  to  show 
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the  guilt  of  defendant  beyond  a  reasonable  doubt,  or  to  show 
his  guilt  at  all;  (10)  That  the  evidence  fails  to  show  that  the 
defendant  was  in  possession  or  had  under  his  control  any  weapon 
such  as  would  account  for  the  fatal  wound  on  deceased;  (11) 
That  the  evidence,  taken  as,  and  considered  as,  threats,  does  not 
and  did  not  refer  to  deceased  or  his  companion,  but  to  other 
persons  not  connected  with  either  of  them,  and  that  there  is  no 
evidence  of  threats  by  defendant  against  deceased;  (12)  That 
the  conversation  testified  to  by  witnesses  as  having  taken  place 
and  been  had  with  the  defendant  referred,  not  to  the  killing  of 
Cummings  and  Wilson,  but  to  other  matters  not  connected 
therewith.  2.  Error  in  permitting  evidence  of  other  offenses 
to  wit,  the  shooting  affray  at  Wilson's  camp  on  the  night 
of  February  2,  1897,  to  be  given  in  evidence.  3.  Error  in  al- 
lowing witnesses  to  testify  as  to  the  conversations  and  alleged 
threats,  and  threatening  and  abusive  language,  of  defendant  in 
Shofihone  Basin,  during  the  summer  and  fall  of  1896,  and  in 
refusing  defendant's  motions  to  strike  out  such  conversations 
and  statements.  4.  Error  in  allowing  in  evidence  conversations 
had  between  defendant  and  officers  having  him  in  custody,  while 
on  the  road  to  Albion,  after  his  arrest.  6.  Error  in  allowing 
witness  Perkins  to  give  his  opinion  to  jurors  in  regard  to  what 
vital  parts  of  deceased  were  penetrated  by  the  bullets  that 
caused  his  death.  6.  Error  in  allowing  witness  Dr.  Story  to 
state  his  opinion  of  the  relative  position  of  the  parties  when  the 
fatal  shot  was  fired.  7.  Error  in  refusing  to  strike  out  the  evi- 
dence of  witness  James  Dunn,  found  in  subdivision  5  of  errors, 
folio  1167  of  transcript.  8.  Error  in  allowing  the  paper  picked 
up  at  the  camp  of  Wilson  and  Cummings  to  be  introduced  in 
evidence.  9.  Error  in  allowing  witness  E.  K.  Daley  to  testify 
as  to  the  place  where  he  found  defendant  at  the  time  of  his  ar- 
rest, and  the  name  he  was  there  known  by.  10.  Error  in  allow- 
ing exhibits  Nos.  6  to  11,  offered  by  the  prosecution,  to  be  put 
in  evidence.  11.  Error  in  refusing  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  12.  Error  in  refusing  to  grant 
a  new  trial  to  defendant  upon  the  ground  of  misconduct  of  the 
jury.  13.  Error  in  refusing  a  citation  to  Addie  Gordon,  and 
to  compel  her  to  testify  as  to  conversations  had  by  Juror  George 
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W.  Gray  in  her  presence.  14.  Error  in  refusing  to  strike  plain- 
tiff's affidavits  from  the  files,  and  in  allowing  them  to  be  read 
upon  the  hearing,  upon  motion  for  new  trial.  15.  Error  in  al- 
lowing the  affidavits  mentioned  in  bill  of  exceptions  No.  3  to  be 
used  upon  motion  for  new  trial.  16.  Error  in  overruling  de- 
fendant's motion  for  new  trial." 

The  first  error  assigned  is  not,  in  our  opinion^  sustained  by 
the  record.  It  is  true  that  no  eye-witness  swore  to  the  fact  that 
the  defendant  was  present  at  the  time  and  place  the  homicide 
occurred;  still  all  of  the  circumstances  point  to  his  presence, 
and  also  to  the  fact  that  he  did  the  killing.  Tbe  evidence  shows 
that  the  deceased  received  his  wounds  on  or  about  the  fourth 
day  of  February,  1896,  and  died  soon  thereafter.  The  evidence 
shows  motive  and  premeditated  design  on  the  park  of  the  defend- 
ant to  commit  the  homicide.  The  evidence  tends  to  show  that 
the  deceased  was  killed  on  the  morning  of  the  4th  of  February, 
1896.  The  evidence  shows  that  the  deceased  was  killed  by  a 
44-caliber  shot,  and  it  shows  that,  just  before  the  homicide  oc- 
curred, the  defendant  was  shooting  44  cartridges  from  a  45- 
caliber  pistol.  The  evidence  shows  that  the  deceased  and  his 
companion,  Cummings,  were  sheepmen,  engaged  in  herding 
sheep,  and  that  defendant  had  repeatedly  made  threats  against 
the  lives  of  sheepmen;  and  that  about  the  time  of  the  killing 
the  defendant,  with  another  companion,  Jack  Gleason,  were 
riding  the  range  armed  with  Winchester  rifles,  revolvers,  and 
dynamite. 

While  considering  this  first  assignment  of  error,  we  deem  it 
proper  to  point  out  the  facts  established  by  the  evidence,  show- 
ing the  conditions  that  existed  in  the  locality  of  the  crime,  and 
the  conduct  of  the  defendant  before  and  after  the  homicide. 
Cassia  county  is  a  stock  county,  some  of  its  residents  being 
engaged  in  raising  cattle,  and  others  in  raising  sheep.  Trouble 
arose  between  the  cattlemen'  and  the  sheepmen,  the  former 
claiming  that  the  sheepmen  were  trespassing  upon  the  range 
which  peculiarly  belonged  to  them.  After  pointing  out  the 
conditions  that  existed  counsel  for  the  defendant  in  their  brief, 
at  page  11,  says:  "Disputes  again  arose,  and  considerable  feel- 
ing developed  between  the  various  .owners,  diiring  the  year  1896, 
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and,  although  there  were  no  serious  outbreaks,  the  condition 
was  such  as  to  perhaps  warrant  the  belief  that  irreconcilable 
conflict  was  on  between  the  two  classes  of  stockmen.''  The  de- 
ceased, Wilson,  with  his  companion,  Cummings,  were  engaged 
in  herding  sheep  on  the  range  between  Goose  creek  and  Deep 
creek,  near  the  dividing  ridge,  in  the  Shoshone  Basin.  On  the 
morning  of  February  4,  1896,  the  deceased,  Wilson,  and  Cum- 
mings, w'ere  seen  at  their  camp  about  8  o'clock  of  that  morning, 
apparently  preparing  for  breakfast.  They  were  living  in  a  cov- 
ered wagon,  containing  a  bed,  stove,  and  cooking,  utensils,  such 
as  is  commonly  used  by  sheepherders.  They  had  two  dogs  tied 
to  the  wheels  of  their  wagon.  Twelve  days  later,  or  February 
16th,  they  were  found  dead  in  their  wagon,  both  having  been 
shot.  The  dogs  were  still  tied  to  the  wagon,  and  were  poor  and 
emaciated,  and  their  sheep  were  scattered  in  bands  in  the  vicin- 
ity. Some  uncooked  bread  was  in  the  stove.  The  condition  of 
the  bodies  showed  that  they  had  been  dead  from  ten  days  to  two 
weeks.  The  body  of  Wilson  was  covered  with  an  overcoat,  that 
of  Cummings  wa^  uncovered.  Blood  was  found  on  the  ground 
in  front  of  the  wagon,  on  the  wagon  tongue,  on  the  front  part 
of  the  wagon  sheet,  and  in  the  wagon.  Both  Wilson  and  Cum- 
mings had  been  shot  with  44-caliber  bullets,  and  the  face  and 
arms  of  Wilson  were  powder  burned.  Apparently  both  were 
wounded,  and  Cummings  had  assisted  Wilson  to  bed,  and  threw 
an  overcoat  over  him.  The  locality  of  the  wounds  on  the  bodies 
pointed  beyond  question  to  the  fact  that  they  had  been  killed 
by  a  third  party  or  parties.  There  was  only  one  firearm  about 
the  wagon  when  the  bodies  were  discovered — an  old  rifle,  that 
had  not  been  used  since  it  was  last  cleaned.  Wilson  was  shot 
in  the  back,  and  one  shot  had  struck  his  chin,  and  entered  his 
chest,  and  passed  through  his  right  lung,  and  through  his  liver. 
Cummings  had  been  shot  through  the  body,  the  bullet  cutting 
his  intestines.  The  condition  of  Cummings'  body  and  the  na- 
ture of  his  wounds  tended  to  show  that  he  had  lived  from  one 
to  twenty-four  hours  after  the  shooting.  As  many  as  four 
empty  44-cartridge  shells  were  found  near  the  wagon,  in  a  direct 
line  ranging  from  three  to  twenty  feet  from  the  wagon.  The 
defendant  had  been  from  the  24th  of  July,  1895,  in  the  employ 


Digitized  by  VjOOQIC 


168  State  v.  Davis.  [6  Idaho, 

Opinion  of  the  Conrt— Quarlw,  J. 

of  a  large  cattle  company,  having  large  herds  and  a  number  of 
ranches  in  Cassia  county,  and  cattle  and  interests  and  ranches 
across  the  Idaho  line,  in  Nevada.  During  the  summer  and  fall 
of  1895  the  defendant  had  threatened  different  sheepmen,  and 
had  declared  repeatedly  that  he  would  keep  his  sheepmen  off 
of  the  range  in  Shoshone  Basin  west  of  the  dividing  ridge  be- 
tween Deep  creek  and  Goose  creek,  and  which  was  claimed  by 
the  cattle  men.  Defendant  told  James  Dunn  and  OliVer  Dunn 
that  they  could  not  go  any  farther  on  that  range  with  their 
sheep:  that,  if  they  did,  they  would  have  to  face  a  Winchester; 
that  he  was  hired  to  protect  the  range,  and  he  was  not  going  to 
allow  sheepmen  on  it.  He  threatened  Hale's  sheepherders,  and 
told  the  two  Dunns  that  if  they  were  Hale's  men  there  would 
he  some  fighting  done.  He  told  William  Orr,  a  sheepman,  that 
he  was  there  to  hold  that  range,  and  that  he  was  going  to  do  it; 
that  he  did  not  allow  sheepmen  to  go  on  there  at  all;  that  tho 
first  time  a  sheepman  came  there,  there  would  be  some  shoot* 
ing  done;  that  he  was  working  for  the  honor  of  holding  that 
range,  and  not  for  the  money  there  was  in  it;  that  the  ridge  be- 
tween Big  creek  and  Goose  creek  was  the  dead  line.  Defend- 
ant told  Jabez  Durfee,  in  the  fall  of  1895,  that  he  did  not  al- 
low any  sheep  in  that  country,  and  that  he  would  kill  the  next 
sheepherder  whd  crossed  the  ridge  between  Big  creek  and  Goose 
creek.  Said  that  he  was  just  wishing  that  Bill  Tolman,  a  sheej)- 
man,  would  come  over ;  that  he  would  like  to  make  a  target  of 
him.  Defendant  also  told  Durfee  that  he  wanted  John  Wilson 
(the  deceased)  to  move  right  out  over  the  ridge,  and  that,  if  he 
did  not,  there  would  be  trouble.  Defendant  told  William  Cra- 
ner,  late  in  the  summer  of  1895,  that  he  was  going  to  kill  some 
one  that  simimer,  or  that  some  one  would  kill  him;  that  he 
would  shoe  his  horse  with  rawhide,  and  that  Jesus  Christ  could 
not  track  him.  On  November  16,  1895,  defendant  met  said 
Tolman,  who  had  never  seen  him  before,  and  took  a  shot  at  him. 
It  does  not  appear  that  the  defendant  wa:s  seen  in  that  vicinity 
again  imtil  he  appeared  at  the  Middlestacks  ranch,  with  Jack 
Gleason,  on  the  twenty-seventh  day  of  January,  1896,  both 
armed  with  38-caliber  Winchester  rifles,  defendant  with  a  45- 
Colt's  revolver,  and  Gleason  with  a  44-Colf  s  revolver.    Both 
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were  practicing  shootings  and  cleaned  their  guns.  Defendant 
was  out  of  45-cartridge8,  and  was  shooting  44-cartridge8  out  of 
his  45-revolver.  Defendant  and  Gleason  went  from  the  Mid- 
dlestacks  ranch  to  the  Boar's  Nest  ranch,  where  the  evidence 
shows  them  to  have  been  on  the  30th  of  January.  At  the  Mid- 
dlestacks  ranch  the  defendant  was  wearing  a  light-colored  canvas 
hunting  coat,  which  he  exchanged  for  a  dark-colored  coat ;  the 
defendant  remarking  at  the  time  that  the  hunting  coat  that  he 
had  been  wearing  was  too  light,  and  could  be  seen  too  easily  in 
the  dark  at  night.  Defendant  and  Oleason  stayed  at  the 
Middlestacks  ranch  one  day,  and  then  went  to  the  Boar's  Nest 
ranch.  On  February  1,  1896,  defendant  and  Oleason  appeared 
at  the  Brown  ranch,  where  they  appeared  to  have  remained  until 
the  morning  of  February  4th,  with  the  exception  of  a  few  hours 
of  February  2d.  On  the  afternoon  of  February  2d,  about  1  or  * 
o'clock,  the  defendant  and  Oleason  left  the  Brown  ranch, 
armed  with  Winchester  rifles  and  revolvers,  and  were  gone 
until  about  10  o'clock  that  night,  when  they  returned.  De- 
fendant and  Oleason  remained  at  the  Brown  ranch  on 
February  3d,  and  left  there  about  sun-up — ^a  little  earlier 
or  a  little  later— on  the  morning  of  the  4th.  They  were 
next  seen  at  the  Boar's  Nest  ranch  somewhere  between  1  and  3 
o'clock  in  the  afternoon  of  February  4th,  where  they  claimed 
to  have  eaten  their  dinner  in  the  absence  of  C.  D.  Edwards,  the 
then  keeper  in  charge  of  said  ranch.  Edwards  testified  that  he 
ate  dinner  at  the  San  Jacinto  ranch  that  day,  and  returned  to 
the  Boards  Ne^tt,  and  found  defendant  and  Oleason.  At  the  pre- 
liminary examination  Edwards  stated  that  defendant  and 
Gleason  were  at  the  Boar's  Nest  ranch  when  he  returned,  about 
2  or  3  o^clock.  On  the  trial  he  stated  it  was  1  or  2  o'clock — 
nearer  1  than  2,  he  thought.  From  the  Boar's  Nest  ranch  the 
defendant  and  Oleason  went  to  the  Middlestacks  ranch  on  the 
afternoon  of  February  4th,  where  they  stayed  all  night.  There 
defendant  returned  the  dark-colored  coat  that  he  had  been 
wearing,  and  received  back  the  canvas  hunting  coat  which  could 
be  seen  too  far  at  night.  The  said  ranches  all  belong  to  the  cattle 
company  for  which  defendant  and  Gleason  were  working. 
There  is  i!K>me  conflict  in  the  evidence  as  to  the  exact  distance 


Digitized  by  VjOOQIC 


170  State  v.  Davis.  [6  Idaho, 

Opinion  of  the  Court— Quarles,  J. 

between  the  points  named,  but  the  evidence  shows  the  distances 
that  are  material  to  be  as  follows:  From  the  Middlestacks  ranch 
to  the  Boar's  Nest,  ten  or  twelve  miles;  from  the  Boards  Nest  to 
Brown  ranch,  about  eighteen  miles;  from  the  Brown  ranch  to 
the  place  of  killing,  from  fifteen  to  eighteen  miles;  from  the 
place  of  killing  to  the  Boar's  Nest  ranch,  from  fifteen  to  twenty 
miles.  One  witness,  C.  D.  Edwards,  stated  that  the  distance 
from  the  place  of  killing  to  the  Boar's  Nest  was  about  fifteen 
miles.  All  of .  the  points  named  are  in  Nevada,  except  the 
Brown  ranch  and  the  place  where  the  homicide  occurred,  which 
are  in  Cassia  county,  Idaho.  The  evidence  shows  that  the  de* 
fendant  and  his  companion,  Gleason,  were  in  the  vicinity  where 
the  homicide  occurred  for  seven  or  eight  days;  that  they  were 
feeding  grain  to  their  horses;  that  they  were  endeavoring  to 
keep  their  presence  in  that  vicinity  known  as  little  as  possible, 
and  then  only  to  employees  of  the  cattle  company  for  whom  they 
were  working. 

The  evidence  tends  to  show  that  the  defendant  and  Gleason 
deliberately  planned  the  murder  of  Wilson  and  Cummings,  and 
that  in  so  doing  they  were  preparing  to  rely  upon  the  defense  of 
an  alibi  if  charged  with  the  crime,  and  the  declarations  of  the 
defendant  to  the  effect  that  he  could  prove  an  alibi  strengthens 
and  confirms  this  theory.  The  declarations  and  threats  made 
by  defendant  against  sheepmen  generally,  and  the  actions  of  de- 
fendant and  Gleason,  with  all  of  the  surrounding  circumstances, 
point  to  them  as  the  party  or  persons  who  attacked  the  Dunn 
sheep  camp  on  the  night  of  February  2,  1896 ;  and  the  defend- 
ant admitted  that  he  and  Gleason  were  the  parties  who  made 
that  attack,  but  he  claimed  the  honor  of  doing  allof  the  shoot- 
ing that  was  done  by  the  attacking  party.  The  circumstances, 
and  actions  of  the  defendant  and  Gleason,  point  to  them,  be- 
yond any  reasonable  doubt,  as  the  parties  who  attacked  the 
camp  of  Wilson  and  Cummings  on  the  morning  of  the  4th  of 
February.  After  that  the  defendant  told  George  Porter,  a 
merchant  at  Deeth,  Nevada,  that  he  "is  getting  forty  dollars  a 
month  for  shooting  sheepherders.'^  Defendant  remained  away 
from  Idaho  until  his  arrest,  but  was  at  the  Middlestacks  ranch 
on  the  eighteenth  day  of  February,  when  he  told  Frank  Smith 
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about  the  attack  on  the  Dunn  camp.     Defendant  said  he  was 
^ing  to  leave  the  country,  and  inquired  as  to  how  much  money 
a  man  should  have  to  leave  with.     The  defendant  was  arrested 
at  the  penitentiary,  at  Yuma,  Arizona,  where  he  was  going  by 
the  name  of  Frank  Woodson.     Among  his  acquaintances  gener- 
ally he  seems  to  have  gone  by  the  name  of  "Diamondfield  Jack/^ 
The  theory  of  the  defense  seems  to  be  that  of  an  alibi.     There 
WBS  an  effort  to  show  that  the  defendant  and  Gleason  left  the 
Brown  ranch  late  in  the  morning,  the  defense  striving  to  have 
the  hour  of  departure  to  appear  as  late  as  i)08sible.     Then  the 
defense  strove  to  have  the  time  of  the  arrival  of  the  defendant 
and  Gleason  at  the  Boards  Nest  to  appear  as  early  after  noon 
as  possible.     Then  the  defense  strove  to  show  that  it  was  not 
probable  that  the  ride  from  the  Brown   ranch   to   the   Boar's 
Nest,  by  way  of  the  place  of  killing,  could  be  made  by  men  rid- 
ing the  kind  of  horses  the  defendant  and  Gleason  were  riding 
between  the  time  they  left  the  Brown  ranch  and  the  time  they 
arrived  at  the  Boards  Nest.    There  was  much  expert  testimony 
adduced  showing  the  speed  at  which  horses  could  be  ridden  in 
February,  1896,  in  that  locality.     The  evidence  of  the  witnesses 
on  the  part  of  the  prosecution  on  this  point  differs  materially 
from  that  of  the  defense,  and  the  witneisses  for  the  latter  do  not 
agree  among  themselves.     The  speed  at  which  defendant  and 
Gleason  could  have  ridden  their  horses,  at  the  time  in  question 
rariee,  according  to  the  witnesses,  from  three  to  twelve  miles  an 
hour.     But  the  jury  after  hearing  all  of  the  evidence  and  seeing 
the  witnesses,  and  noting  their  manner  of  testifying,  decided 
that  the  defendant  and  Gleason  could  and  did  ride  from  the 
Brown  ranch  to  the  Boar's  Nest,  by  way  of  the  place  where  the 
deceased  was  killed,  on  the  fourth  day  of  February,  1896,  be- 
tween sunrifie  and  3  o'clock  in  the  afternoon,  or  in  less  time,  and 
the  said  conclusion  is  justified  by  the  evidence.     No  attempt  is 
made  to  show  the  whereabouts  of  the  defendant  and  his  com- 
panion, Oleafion,  on  that  memorable  day,  during  the  time  in- 
tervening from  their  departure  from  the  Brown  ranch  to  their 
arrival  at  the  Boar's  Nest.     The  defendant  did  not  testify  on 
the  trial.     His    traveling    companion,    Gleason,  who  was  not 
jointly  indicted  or  informed  against  with  him,  did  not  testify. 


Digitized  by  VjOOQIC 


173  State  v,  Davis.  [6  Idaho, 

Opinion  of  the  Court— Qnarles,  J. 

No  eflEort  is  made  Jo  show  where  they  were  at  or  about  9  o'clock 
of  that  morning.  The  jury—correctly,  we  think — concluded 
that  the  theory  of  the  defense  was  not  sustained  by  the  evidenca 
The  gist  of  the  defense  of  alibi  consists  in  showing  that,  at  the 
time  the  crime  was  committed,  the  accused  was  at  a  place  differ- 
ent from  that  where  the  crime  occurred.  Without  showing  that 
the  defendant  was  at  a  different  place  when  the  crime  of  which 
he  has  been  convicted  occurred,  the  defense  has  endeavored  to 
make  it  appear  improbable  that  he  was  present  at  the  time  and 
place  of  the  homicide  in  question.  The  verdict  of  the  jury  is 
sustained  by  the  evidence. 

The  second  error  assigned  by  the  defendant  goes  to  the  ad- 
missibility of  the  evidence  showing  that  the  defendant  attacked 
the  Dunn  sheep  camp  on  the  night  of  February  2,  1896.  For 
the  reason  that  defendant  was  making  war  on  a  class  of  persons 
to  which  the  said  Dunns  and  the  deceased  belonged,  and  for  the 
purpose  of  proving  motive  on  the  part  of  the  defendant,  the  said 
evidence  was  clearly  admissible. 

The-  third  error  assigned  by  the  defendant  goes  to  the  admis- 
sibility of  threats  made  by  him  generally  against  sheepmen. 
Under  the  circumstances  of  this  case,  evidence  of  such  threats 
was  admissible,  and  the  action  of  the  trial  court  in  admitting 
such  evidence,  and  in  refusing  to  strike  it  out,  was  proper.  (Seo 
citation  of  authorities  in  State  v.  Larkins,  6  Idaho,  200,  de- 
cided by  this  court,  and  reported  in  47  Pac.  946.) 

The  fourth  error  relied  upon  by  the  defendant  is  not  tenable. 
The  witness  Dayley  testified  that  while  he  was  acting  as  a  guard 
or  assistant  to  the  sheriff,  and  while  on  the  road  conveying  the 
accused  from  Yuma,  Arizona,  the  accused  being  under  arrest 
on  the  charge  involved  in  this  case,  said  accused,  without  re- 
quest so  to  do,  and  without  any  promise  or  threats  having  been 
made  to  him,  of  his  own  volition,  stated  to  said  witness  that  he 
(the  accused)  was  first  told  by  Mr.  Bower  on  February  6th,  7th, 
or  8th  of  the  killing  of  Wilson  and  Cummings.  Said  declara- 
tion was  admissible  on  two  grounds:  1.  It  tended  to  show, 
especially  when  it  is  considered  that  the  crime  was  not  discovered 
until  February  16th,  about  ten  days  after  the  alleged  conversa- 
tion with  Bower,  guilty  knowledge  on  the  part  of  the  defendant; 
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and  2.  It  was  contradictory  of  other  statements  made  by  the  ac- 
cnged  concerning  the  crime  under  consideration.  It  was  not  inad- 
missible because  made  to  an  officer  who  was  in  charge  of  the  ac- 
cused. No  inducement  was  offered  by  said  oflScer  to  the  ac- 
cused to  get  him  to  make  the  declaration.  A  confession  or 
declaration  tending  to  show  guilt,  made  by  an  accused  to  an 
officer  having  him  in  custody,  is  admissible,  if  such  confession 
or  declaration  was  made  freely  and  voluntarily,  and  without  any 
inducement  having  been  held  out  by  the  oificer,  or  other  person 
present,  to  the  accused,  by  reason  of  which  he  is  induced  to 
make  it,  and  there  is  no  rule  to  the  contrary  laid  down  by  this 
court  in  State  v.  Mason,  4  Idaho,  543,  43  Pac.  63,  or  in  State 
r.  Crump,  5  Idaho,  166,  47  Pac.  814. 

The  fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth  specifica- 
tions of  error  are  technical,  and  we  think  without  merit.  We 
think  that  all  of  the  evidence  sought  to  be  excluded  was  com- 
petent ;  yet,  if  any  of  it  was  incompetent,  we  fail  to  see  how  it 
could  affect  any  substantial  right  of  the  defendant.  The  de- 
fendant had  a  fair  trial,  was  convicted,  on  sufficient  evidence 
which  pointed  beyond  reasonable  doubt  to  the  guilt  of  the  de- 
fendant and  his  companion,  Gleason,  and  excluded  the  proba- 
bility of  the  crime  having  been  committed  by  any  other  person 
or  persons,  and  no  error  affecting  the  substantial  rights  of  the 
defendant  occurred  during  the  trial. 

As  to  the  eleventh  error  specified,  we  think,  after  a  full  in- 
vestigation, that  the  evidence  disclosed  by  the  afl5davits  on  behalf 
of  the  defense  is  not  such  newly  discovered  evidence  as  entitled 
the  defendant  to  a  new  trial.  Said  evidence  is  of  the  same 
character  as  that  relied  upon  by  the  defendant,  going  to  the  im- 
probability of  persons  riding  from  the  Brown  ranch  to  the 
place  where  the  homicide  occurred,  and  from  there  to  the  Boards 
Nest,  ^nd  from  thence  to  the  Middlestack^s  ranch,  within  the 
time  that  the  defendant  and  Glaason  musi;  have  made  their 
ride  on  the  4th  of  February,  1896,  and  was  to  a  great  extent, 
at  least,  cumulative.  Such  evidence  being  in  direct  line  with 
the  whole  theory  of  the  defense,  proper  diligence  required  the 
defendant  to  produce  such  evidence  at  the  trial.  It  was  within 
his  power  to  do  so.    A  new  trial  was  properly  denied  on  this 
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ground.  A  new  trial  should  never  be  granted  on  the  ground  of 
newly  discovered  evidence  when  such  evidence  is  merely  cumu- 
lative, nor  when  the  alleged  newly  discovered  evidence  waa 
easily  within  the  reach  of  the  defendant,  and  could,  with  rea- 
sonable diligence,  have  been  produced  at  the  trial.  To  grant 
a  new  trial  on  such  grounds  would  not  be  subservient  to  the 
public  good,  but  would,  on  the  other  hand,  encourage  a  care- 
less and  loose  presentation  by  the  defendant  of  his  ^defense. 

The  twelfth  specification  of  error  is  based  upon  the  fact  that 
the  defendant  procured  and  filed  affidavits  of  parties  to  the 
effect  that  three  of  the  jurors,  G.  W.  Gray,  Stephen  Mahony  and 
George  Moore,  had  made  statements  prior  to  the  trial,  to  the 
effect  that  they  were  of  the  opinion  that  the  defendant  waa 
guilty  and  should  be  hung.  On  voir  dire  examination  each  of 
these  jurors  stated  that  they  had  no  opinion,  and  had  never 
formed  or  expressed  an  opinion,  as  to  the  guilt  or  innocence 
of  the  defendant.  The  prosecution  filed  a  number  of  affidavits- 
of  parties  who  have  known  the  said  jurors  for  years,  and  said 
affiants  deposed  that  said  jurors  are  men  of  high  standing  m 
the  community  where  they  live,  and  that  the  general  reputatioik 
of  each  of  said  jurors  for  truth  and  veracity  among  their 
neighbors  and  acquaintances  is  good.  The  jurors  Gray  and  Ma- 
hony each  made  an  affidavit  in  which  he  denies  making  any^ 
declaration  to  the  effect  that  the  defendant  was  guilty,  prior  to 
the  trial.  The  juror  George  Moore  appears  to  have  left  the 
county  after  the  trial,  and  his  affidavit  was  not  filed.  The 
supreme  court  of  California  has  held  that  such  a  declaration 
by  an  individual  juror  prior  to  the  trial,  and  which  is  denied 
by  him  on  his  voir  dire  examination,  is  not  misconduct  of  the 
jury,  and  is  not  cause  for  new  trial  on  the  ground  of  misconduct 
of  the  jury.  The  grounds  for  a  new  trial  are  statutory.  The 
grounds  for  a  new  trial  in  a  criminal  case  provided  by  our  code 
are  found  in  section  7952  of  the  Revised  Statutes,  which  is  as 
follows:  "When  a  verdict  has  been  rendered  against  the  defend- 
ant the  court  may,  upon  his  application,  grant  a  new  trial  in 
the  following  cases  only:  1.  When  the  trial  has  been  had  in 
his  absence,  if  the  indictment  is  for  felony;  2.  When  the  jury 
lias  received  any  evidence  out  of  court  other  than  that  resultin^^ 
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from  a  view  of  the  premises;  3.  WTien  the  jury  has  separated 
without  leave  of  the  court  after  retiring  to  deliberate  upon  the 
verdict,  or  been  guilty  of  any  misconduct  by  which  a  fair  and 
due  consideration  of  the  case  has  been  prevented;  4.  When  the 
verdict  has  been  decided  by  lot  or  by  any  means  other  than  a 
fair  expression  of  opinion  on  the  part  of  all  the  jurors;  5.  When 
the  court  has  misdirected  the  jury  in  a  matter  of  law,  or  has 
erred  in  the  decision  of  any  question  of  law  arising  during  the 
course  of  the  trial;  6.  When  the  verdict  is  contrary  to  law  or 
evidence;  7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not  with  reasonable  diligence 
have  discovered  and  produced  at  the  trial.  When  a  motion  for  a 
new  trial  is  made  upon  the  ground  of  newly  discovered  evi- 
dence, the  defendant  must  produce  at  the  hearing,  in  support 
thereof,  the  affidavits  of  the  witnesses  by  whom  such  evidence 
is  expected  to  be  given,  and  if  time  is  required  by  the  defendant 
to  procure  such  affidavits  the  court  may  postpone  the  hearing 
of  the  motion  for  such  length  of  time  as,  under  all  the  circum- 
stances of  the  case,  may  seem  reasonable.'^ 

The  alleged  declarations  of  said  jurors,  respectively,  prior  to 
the  trial,  to  the  effect  that  they  thought  the  defendant  guifty, 
do  not  appear  to  come  under  either  of  the  grounds  provided  in 
the  said  statute;  but,  if  it  be  admitted  that  such  declarations  do 
come  within  the  meaning  of  either  of  the  grounds  provided  by 
the  said  statute,  then  the  showing  is  not  sufficient.  When  we 
consider  that  the  affidavits  tending  to  show  such  declarations 
are  hearsay  evidence,  based  on  the  recollection  of  the  affiants 
as  to  what  was  said  in  a  conversation  that  occurred  months  be* 
fore  the  affidavit  was  made,  and  which  conversation  was  prob- 
ably not  fully  understood,  or  misunderstood,  or  perhaps  not 
remembered  correctly,  we  think  the  impeaching  affidavits  in- 
sufficient to  overcome  the  positive  statements  of  the  jurors, 
strengthened  by  the  testimony  of  divers  witnesses  showing  good 
reputation  for  truth  and  veracity  on  the  part  of  the  jurors. 
Experience  teaches  us  that  the  memory  of  man  is  a  frail  thing. 
We  hear  a  statement  to-day,  and  to-morrow,  perhaps,  are  unable 
to  recall  it  in  the  exact  language  of  the  declarant.  Then, 
again^  by  failing  to  catch  one  word  of  a  sentence,  we  get  an  idea 
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entirely  different  from  that  intended  hy  the  speaker.  A  simple 
illustration  of  this  may  be  made  as  follows:  A,  in  speaking  of 
the  accused,  says:  "If  he  is  guilty,  he  should  be  hung."  B, 
standing  by,  fails  to  hear  the  first  word,  and  naturally  gets  this 
idea  from  what  he  hears  the  speaker  say:  ''He  is  guilty;  he 
should  be  hung."  A  has  said  nothing  whatever  showing  that 
he  entertains  an  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, although  B  honestly  thinks  he  has.  It  becomes  material 
afterward  to  determine  whether  A  had  expressed  an  opinion  as 
to  the  guilt  of  the  accused  or  not,  and  B  testified  that  A  did 
express  such  opinion,  while  A  testifies  that  he  did  not.  A  re- 
peats the  language  that  he  used,  while  B  says :  "If  he  used  the 
word  4f,'  I  did  not  hear  it."  While  the  evidence  of  both  A  and 
B  is,  technically  speaking,  negative,  yet  it  is  palpable  that  the 
evidence  of  A  is  entitled  to  much  more  weight  than  that  of 
B.  It  would  be  a  dangerous  practice  to  establish  the  rule  that 
the  verdict  of  a  jury,  which  is  fully  sustained  by  the  evi- 
dence, should  be  set  aside  on  the  ground  that  one  or  two  ex  parte 
affidavits  are  presented  to  the  effect  that  one  of  the  individual 
jurors  had  expressed  an  opinion  prior  to  the  trial  to  the  effect 
that  the  accused  is  guilty,  but  which  statement  is  denied  by  the 
juror,  who  is  proven  to  be  a  man  of  good  reputation  for  truth 
and  veracity.  In  the  absence  of  a  statute  providing  such  ground 
for  a  new  trial,  the  court  is  not  authorized  to  provide  it  by  rule. 

In  regard  to  the  thirteenth  specification  of  error,  we  are  in- 
clined to  the  opinion  that  the  trial  court  had  authority  to  cause 
the  witness  Addie  Gordon  to  be  brought  before  it,  and  com- 
pelled to  testify;  yet  inasmuch  as  the  statement  which  it  is 
claimed  she  would  have  made,  would  not,  for  the  reasons  here- 
tofore given,  entitle  the  defendant  to  a  new  trial,  the  refusal 
of  the  trial  court  to  cause  said  witness  to  appear  before  it  did 
not  prejudice  any  substantial  right  of  the  defendant. 

The  fourteenth  and  fifteenth  specifications  of  error  question 
the  correctness  of  the  action  of  the  trial  court  in  receiving  and 
considering  affidavits  offered  by  the  prosecution  to  rebut  the 
affidavits  offered  by  the  defendant  on  the  hearing  of  his  motion 
for  new  trial.  While  we  think  that  such  action  is  largely  a 
matter  of  discretion  on  the  part  of  the  trial  court,  yet,  owing  to 
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our  conclusion  that  the  showing  made  by  the  defendant  did  not, 
prima  facie,  entitle  him  to  a  new  trial,  it  is  not  necessary  to 
decide  the  correctness  of  the  action  of  the  trial  conri;  in  receiv- 
ing and  considering  such  rebutting  aflSdavita.  A  new  trial  was 
properly  denied  the  defendant. 

While  a  number  of  minor  questions  are  raised  by  the  able 
brief  of  the  counsel  for  the  defendant,  which  have  not  been 
specially  noticed  in  this  opinion,  yet  we  have  carefully  consid- 
ered all  of  them,  and  have  specially  noticed  those  questions 
that  we  deem  necessary  to  consider  to  arrive  at  a  correct  con- 
clusion in  this  case.  The  judgment  and  the  order  denying  the 
defendant  a  new  trial  are  affirmed. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 

ON  liElHEABINO. 

(July  13,  1898.) 

Per  CURIAM. — The  petition  for  rehearing,  although  quite 
voluminous,  presents  nothing  new.  No  questions  arising  upon 
the  evidence,  or  thq  law  applicable  thereto,  which  have  not 
heretofore  been  fully  considered  and  passed  upon,  appear  in  the 
petition ;  and,  as  we  have  already  expended  much  time  in  a  care- 
ful and  laborious  examination  of  the  record  and  the  briefs  of 
counsel  in  this  case,  we  are  confident  that  a  repetition  of  our 
labor  would  serve  no  other  purpose  than  delay.  Hehearing  de- 
nied. 

Idaho,  VoL  6-12 
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(September  22,  1898.)'. 
WILSON  V.  PERRAULT. 

[54  Pac.  617.] 
Wbit  OF  MAxn>ATB— Water  FOB  Ibrioatton — ^MAznnTH  Rate  fob — Cow- 
flTiTUTioN  Law — Power  of  Legislature. — Under  the  proidsion* 
of  section  6,  article  15,  state  constitution,  the  legislature  is  pro- 
hibited from  fixing  reasonable  maximum  rates  to  be  charged  for 
water  under  sale  or  rental.  Said  section  commands  the  legislature- 
to  provide,  by  law,  the  manner  in  which  such  rates  may  be  estab- 
lished, and  by  necessary  implication  prohibits  the  legislature  from- 
flxing  such  rates. 

(Syllabus  by  the  court.) 

Original  proceeding  for  writ  of  mandate. 

A.  A.  Eraser,  E.  J.  Doekery  and  J.  H.  Richards,  for  Plainti£L 

No  brief  filed. 

Fremont  Wood  and  Edgar  Wilson,  for  Defendanta. 

No  brief  filed. 

This  is  an  application  for  a  writ  of  mandate  to  compel  the- 
defendants  to  furnish  the  plaintiflE  one  cubic  foot  of  water  per 
second  of  time,  continuous  flow,  from  a  certain  irrigating  ditch 
owned  by  the  defendants.  The  facts,  as  alleged  in  the  affidavit 
for  the  writ,  are  substantially  as  follows:  That  the  plaintiff' 
is  the  owner  of  fifty  and  six  one-hundredths  acres  of  land, 
situated  in  Ada  county;  that  said  land  is  desert  in  character^ 
and  requires  artificial  irrigation  to  render  the  same  susceptible  of 
cultivation,  and,  when  so  irrigated  and  supplied  with  water,, 
is  of  great  value,  to  wit,  the  sum  of  $30,000,  and  without  such 
irrigation  would  be  of  no  value  whatever ;  that  there  is  no  mean» 
of  procuring  water  for  the  irrigation  of  said  land  other  than 
through  the  ditch  owned  by  said  defendants;  that  for  a  period 
of  about  fifteen  years  said  land  had  been  irrigated  by  water  from 
said  ditch  under  sale,  rental,  and  distribution  for  hire;  that  by 
means  of  the  water  so  acquired  the  plaintiff  had  placed  said 
land  in  a  high  state  of  cultivation,  by  planting  and  cultivating; 
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thereon  an  orchard  of  fruit-bearing  trees;  that  without  the 
water  from  said  ditch  said  orchard  will  be  totally  dcstroytnL 
Then  follows  allegations  of  the  ownership  of  said  ditch  and  a  cer- 
tain water  right  in  defendants,  and  that  the  said  ditch  waa 
operated,  and  the  said  water  diverted,  for  the  purpose  of  irriga- 
tion and  domestic  use;  that  said  water  had  been  used  in  the 
irrigation  and  cultivation  of  lands  lying  under  said  ditch,  in- 
cluding the  land  aforesaid,  by  way  of  rental  and  sale;  that  on 
the  twelfth  day  of  August,  1898,  the  defendants  shut  off  the 
water^  and  refused  to  permit  the  plaintiff  to  use  any  of  said 
water^  for  the  irrigation  of  said  land,  unless  the  plaintiff  paid 
$200  therefor  for  the  season  of  1898 ;  that  it  requires  one  cubic 
foot  per  second,  continuous  flow,  of  said  water  for  the  proper 
irrigation  of  said  land;  that  demand  had  been  made  for  said 
water^  and  that  the  plaintiff  had  tendered  to  defendants  the 
sum  of  sixty-two  dollars  and  fifty  cents  for  the  water  so  de- 
manded, which  sum  was  the  maximum  rate  for  the  use  of  water 
fixed  by  an  act  of  the  legislature  approved  March  8,  1897 ;  that 
said  defendants  refused  to  accept  said  offer,  and  also  refused 
to  permit  the  plaintiff  to  ru«  any  water  from  said  ditch  unless 
he  first  paid  the  sum  of  $200  for  the  use  thereof.  The  petition 
contains  other  allegations,  not  necessary  to  a  determination  of 
this  case.  To  the  complaint  the  defendants  demurred  generally 
and  also  answered.  Thereupon  the  plaintiff  demurred  to  the 
answer^  and  the  case  was  beard  upon  the  demurrers. 

SULLTVAN,  C.  J.  (After  Stating  the  Facts.)— Counsel  for 
defendants  contend  that  the  act  of  the  legislature  on  which  the 
plaintiff  relies  ia  unconstitutional^  in  that  it  contravenes  the  pro- 
visions of  section  6  of  article  16  of  the  state  constitution.  Said 
act  is  entitled  "An  act  to  establish  a  uniform  price  for  the  use 
of  water  under  a  sale,  rental,  or  distribution."  (See  Sess.  Laws 
1897,  p.  62.)  Said  act  provides,  inter  alia,  that  it  shall  be  un- 
•  lawful  to  charge  a  higher  price  than  sixty-two  dollars  and  fifty 
cents  per  cubic  foot  per  second,  continuous  flow,  for  water  for 
any  irrigating  season.  Said  section  6  of  article  15  of  the  state 
constitution  is  as  follows:  **The  legislature  shall  provide  by 
law   the  manner  in  which  reasonable  maximum  rates  may  be 
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established  to  be  charged  for  the  use  of  water  sold,  rented  or 
distributed  for  any  useful  or  beneficial  purpose/'    Said  section 
of  the  constitution  commands  the  legislature  to  provide  by  law 
the  method  or  manner  by  which  reasonable  maximum  rates  for 
water  may  be  established.  Said  act,  supra,  was  not  passed  with 
a  view  of  carrying  out  the  provisions  of  said  section  of  the  con- 
stitution.   No  attempt  is  made  in  said  act  to  provide  the  manner 
in  which  reasonable  maximum  rates  may  be  established.     It 
absolutely  establishes  the  maximum  rate  at  sixty-two  dollars  and 
fifty  cents  per  cubic  foot  per  second,  continuous  flow,  for  an 
irrigating  season,  for  all  ditches  and  canals  in  the  state.    It  is 
a  well-established  rule  that  a  state  legislature  has  plenary  power 
over  all  subjects  of  legislation  not  prohibited  by  the  federal  or 
state  constitution,  and,  unless  the  fixing  of  maximum  rates  that 
may  be  charged  for  water  is  prohibited  by  the  constitution,  the 
legislature  had  the  power  to  establish  such  rates.    Prohibitions 
are  either  express  or  implied.    It  is  contended  by  counsel  for  tlie 
defendants  that,  as  the  provisions  of  section  6  of  the  state  con- 
stitution command  the  legislature  to  provide  by  law  the  manner 
in  which  reasonable  maximum  rates  may 'be  established  for  the 
use  of  water,  it  contains  an  implied  prohibition  on  the  legisla- 
ture from  absolutely  fixiug  such  rates.  The  framers  of  the  con- 
stitution in  preparing  said  section  6,  and  the  people  in  adopting 
it,  evidently  intended  that  it  should  have  some  force  and  effect. 
If  the  legislature  can  refuse  to  provide  by  law  the  manner  in 
which  maximum  rates  for  water  may  be  established  as  com- 
manded by  said  section,  and  proceed  as  it  may  deem  best,  and 
absolutely  fix  such  rates,  then  said  section  of  the  constitution 
amounts  to  nothing  and  hae  no  force  or  effect.     Said  section 
6  would  not  have  been  inserted  in  the  constitution  had  it  been 
intended  that  the  legislature  should  fix  water  rates.  Without  it 
the  legislature  had  the  power  to  fix  reasonable  maximum  rates. 
By  it  the  legislature  is  commanded  to  provide  by  law  the  manner 
in  which  reasonable  maximum  rates  may  be  fixed  or  established, 
and  by  necessary  implication  prohibited  from  fixing  or  establish- 
ing such  rates  itself.    Every  provision  of  the  constitution  must, 
if   possible,    be    given   force    and    effect,    and    to    hold     that 
the    legislature   need    not    provide    by    law    the    manner    in 
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which  maximmn  rates  may  be  established  is  to  hold  that 
said  section  means  nothings  and  that  the  legislature  is  at  liberty 
to  disregard  its  command.  An  act  was  passed  by  the  third  state 
legislature  (see  Sess.  Laws  1895,  p.  175)  providing  the  manner 
in  which  reasonable  maximum  rates  might  be  fixed.  It  author- 
izes the  district  court  to  fix  reasonable  maximum  rates  of  com- 
pensation for  the  use  of  water,  after  due  notice  and  trial,  in 
which  all  interested  parties  are  entitled  to  a  hearing.  Said  act 
was  passed  with  a  view  of  complying  with  the  provisions  of  said 
section  6  of  the  constitution.  The  act  of  1897,  supra,  contains 
no  repealing  clause,  and  does  not  repeal  the  act  of  1895,  supra. 
By  the  act  of  1895,  the  third  state  legislature  undertook  to  carry 
into  effect  the  provisions  of  said  section  6  of  the  constitution 
but  the  fourth  legislature,  without  directly  repealing  the  said 
act  of  the  third  legislature,  attempts  to  render  it  of  no  effect 
by  absolutely  fixing  a  maximum  rate  to  be  applied  to  every 
canal  in  the  state.  Some  canal  companies  can  furnish  water 
for  much  less  than  others,  and  still  make  a  reasonable  profit  on 
ihdr  investment.  A  rate  that  would  pay  a  reasonable  profit  on 
the  investment  in  one  canal  would  be  confiscation  for  another. 
No  state  can  deprive  a  person  of  his  property  without  due  pro- 
cess of  law.  The  fraraers  of  the  constitution  had  in  view, 
when  drafting  said  section  6,  a  plan  whereby  a  reasonable  maxi- 
mum rate  might  be  established  for  each  canal.  They  were  men 
of  intelligence,  and  knew  that  no  one  maximum  rate  could  be 
established  that  would  do  even-handed  justice  to  all  ditch  owners 
and  all  water  consumers.  What  would  be  a  fair  rate  to  con- 
sumers under  one  canal  might  be  extortion  to  the  consumers 
under  another  canal,  and  what  would  be  a  fair  rate  to  the  own- 
ers of  one  canal  might  be  confiscation  to  the  owners  of  another. 
The  framers  of  the  constitution  recognized  these  facts,  and  by 
the  provisions  of  said  section  6  provided  a  plan  whereby  the  con- 
ditions actually  existing  might  be  fairly  met,  and  no  injustice 
be  done  to  the  canal  owner  or  the  consumer  of  water.  Said 
section  clearly  shows  that  the  framers  of  the  constitution  recog- 
nized the  fact  that  any  one  maximum  rate  could  not  justly  ap- 
ply to  all  parts  of  the  state  and  all  canals  or  ditches.  They 
therefore,  in  framing  said  section  6,  declare  that  the  legislature 
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shall  provide  the  manner  in  which  reasonable  niaximum  "rates," 
not  "rate,"  may  be  established.  Had  they  intended  that  a  single 
rate  should  or  could  be  made  applicable  to  all  ditches  and 
canals,  the  word  "rate"  would  have  been  used,  and  not  the  plural, 
^^rates."  It  is  thus  clearly  shown  that  the  framers  of  the  con- 
stitution understood  the  conditions  existing  in  the  state,  and 
provided  for  the  establishment  of  a  reasonable  maximum  rate 
for  each  locality  or  each  canal,  as  the  facts  in  each  case  would 
warrant,  and  thus  do  justice  as  nearly  as  possible  to  the  own- 
'Crs  of  the  ditches  and  canals,  and  to  the  consumers  of  water 
thereunder. 

It  is  conceded  by  counsel  for  plaintiff  that,  if  the  rate  fixed 
by  the  legislature  would  result  in  confiscation  of  any  canal,  the 
rate  so  fixed  would  be  void  as  to  such  canal,  as  the  fourteenth 
amendment  to  the  federal  constitution  prohibits  the  taking  of 
private  property  without  due  process  of  law.  That  admission 
shows  the  utter  inutility  of  the  legislature  in  attempting  to  fix 
one  reasonable  maximum  rate  to  be  charged  for  water,  to  be 
applied  to  all  canals  and  ditches  in  the  state.  A  rate  that  would 
give  a  reasonable  profit  to  the  owners  of  one  canal  might  not  pay 
any  profit  to  the  owners  of  another  and  different  canal,  and  the 
rate  to  one  consumer  might  be  just,  and  the  same  rate  extor- 
tionate when  applied  to  a  consumer  of  water  from  a  different 
canal.  The  state  cannot  compel  canal  owners  to  furnish  water 
to  consumers  without  some  reward ;  neither  can  it  do  that  which 
in  law  amounts  to  the  taking  of  private  property  for  public  use 
without  just  compensation  or  without  due  process  of  law.  {Rear 
(fan  V.  Trust  Co.,  154  U.  S.  362,  14  Sup.  Ct.  Bep.  1047;  RaHwivy 
Co.  V,  Oill,  156  II.  S.  649,  15  Sup.  Ct.  Rep.  484.)  In  order  to 
establish  a  reasonable  maximum  rate  that  would  be  just  to  both 
the  owner  and  consumer  of  water,  certain  facts  must  be  known. 
Among  them  the  cost  of  the  canal,  the  annual  cost  of  mainte- 
nance of  the  canal  or  ditch,  and  all  necessary  expenses  connected 
therewith,  and  the  amount  of  land  that  may  be  irrigated  from 
such  canal,  etc.  Thus,  it  is  shown  that  many  facts  must  be 
known  to  intelligently  establish  a  reasonable  maximum  rate  for 
.^^ter-roue  that  would  be  just  to  the  owner  of  the  canal  and  the 
consumer  of  the  water.    And  without  these  facta  the  legislature 
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or  any  other  tribunal  could  not  establish  such  rates.  The  fram- 
€TS  of  the  constitution  knew  that  it  was  an  impossibility  for  the 
legislature  to  ascertain  all  facts  necessary  to  establish  a  just 
maximum  rate  under  each  ditch  or  canal  system  in  the  state 
dnring  sessions  of  the  legislature  limited  to  sixty  days^  and  bi- 
ennial sessions  at  that;  and  said  section  6  of  article  15  of  the 
-constitution  was  framed  with  a  view  of  requiring  the  legislature 
to  provide  by  law  the  manner  in  which  reasonable  maximum  rates 
might  be  ascertained  and  established.  It  is  tlius  shown  that  it 
would  be  impracticable,  if  not  impossible,  for  the  legislature  to 
ascertain  the  facts  necessary  to  be  known  in  order  to  establish 
a  reasonable  maximum  rate  under  each  canal  system  or  ditch 
in  the  state  at  its  biennial  sessions  of  sixty  days.  So  the  con- 
stitution, by  the  provision  of  said  section  6  of  the  state  consti- 
tution, prohibits  the  legislature  from  fixing  sucTi  rates,  and  com- 
manded it  to  provide  the  manner  or  method  in  which  or  by 
which  such  rates  can  be  intelligently  and  justly  established. 
The  conclusion  reached  is  that  the  provisions  of  said  section  6 
of  article  15  of  the  state  constitution,  by  necessary  implication, 
prohibit  the  legislature  from  passing  the  act  in  question,  and 
that  said  act  wherein  the  legislature  attempts  to  fix  the  reason- 
-able  maximum  rate  to  be  charged  for  the  use  of  water  is  uncon- 
stitutional and  void.  The  demurrer  to  the  petition  is  sustained. 
The  alternative  writ  of  mandate  heretofore  issued  is  quashed,  and 
«a  peremptory  writ  denied.  Costs  of  this  proceeding  are  awarded 
:to  the  defendants. 

Huston  and  Quarles^  J  J.,  concur. 
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(October  1,  1898.)^ 
WILLIAMS  V.  LEWIS,  Seorbtaby  of  Statb. 

[64  Pac.  619.] 

Wbit  of  Mandate — Seobetabt  of  State. — ^Writ  of  mandate  is  the 
proper  proceeding  to  compel  the  Secretary  of  State  to  file  and  cer- 
tify a  ticket  entitled  to  filing  and  certification  by  such  officer. 

Writ  of  Frouibition — Secretary  of  State. — ^Writ  of  prohibition,  un- 
der the  fltatutes  of  Idaho,  i^U  lie  to  restrain  the  acti(m  of  a  min- 
isterial  officer,  when  it  appears  that  such  action  is  illegal  and  be- 
yond his  jurisdiction  as  the  Secretary  of  State  in  certifying  to 
the  county  auditors  a  ticket  not  entitled  to  be  certified. 

Rival  Conventions — Same  Pabtt — Oiticiaii  Ballot — ^Who  En- 
titled TO. — Where  a  contention  between  two  conventions  of  the 
same  party  arises  as  to  which  is  entitled  to  have  the  ticket  nomi- 
nated by  it  placed  upon  the  official  ballot  under  the  recognized  party 
name,  held,  that  the  convention  called  by  the  regular  state  cen- 
tral committee  of  ,the  party  is  entitled  to  have  the  ticket  nomi- 
nated by  it  placed  upon  the  official  ballot  under  the  party  name 
or  designation. 

Official  Ballot — Only  One  Ticket  of  Same  Party. — ^Under  th* 
statutes  of  Idaho  only  one  ticket  under  the  recognized  name  or 
designation  of  a  political  party  is  entitled  to  be  placed  upon  the 
official  ballot. 

(Syllabus  by  the  court.) 

Original  proceedings  for  writ  of  mandate  and  writ  of  pro- 
hibition. 

N.  M.  Enick,  for  Plaintiff. 

No  brief  filed. 

T.  J.  Jones,  S.  B.  Kingsbury  and  George  M.  Parsons,  for 
Defendant. 

No  brief  found  on  file. 

Per  CUBIAM. — Plaintiff  petitions  for  a  writ  of  mandate  to 
the  Secretary  of  State,  conimanding  him  to  file  and  certify  to 
the  various  county  auditors  of  the  state  a  certain  ticket 
containing,   as   is    alleged    in   the   petition,  the  names  of  the 
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candidates  for  the  various  state  offices  and  member  of  Congress 
to  be  elected  at  the  coming  biennial  election  in  November  next, 
nominated  by  the  People's  Party,  at  a  convention  of  said  party 
regularly  called  and  held  at  Boise  City,  on  August  24, 1898,  and 
which  ticket,  it  is  alleged,  the  said  Secretary  of  State  refuses  to 
either  file  or  certify  as  requested.  Plaintiff  is  named  on  said 
ticket  as  the  candidate  for  the  office  of  lieutenant-governor.  At 
the  same  time,  plaintiff  files  a  petition  for  a  writ  of  prohibition 
to  the  Secretary  of  State,  commanding  him  not  to  certify  to 
said  county  auditors  a  certain  other  ticket,  heretofore  filed  with 
him,  and  purporting,  as  is  alleged  in  said  petition,  to  contain 
the  names  of  the  candidates  for  the  various  state  offices  and  mem- 
ber of  Congress,  as  aforesaid,  nominated  by  the  People's  Party. 
To  both  petitions  defendant  files  a  general  demurrer  and  mo- 
tions to  quash. 

It  will  be  seen  that  here  are  two  sections  or  factions  of  one 
party,  or  two  distinct  parties  under  the  same  name  or  designa- 
tion, to  wit,  the  "People's  Party,"  claiming  the  right  to  have 
their  several  tickets  filed  and  certified  and  placed  upon  the  offi- 
cial ballot  as  the  ticket  of  the  "People's  Party."  It  is  conceded 
that  under  our  statutes  but  one  of  said  tickets  is  entitled  to  a 
place  upon  the  official  ballot.  It  is  contended  by  defendant  that, 
be  having  already  filed  one  ticket  under  the  name  and  designa- 
tion of  the  "People's  Party"  ticket  he  cannot  be  required  to  file 
another  under  the  same  name  or  designation.  In  making  this 
contention  at  this  time,  counsel  is  anticipating  a  condition 
which  is  not  before  the  court.  Upon  the  petition  for  writ  of 
mandate,  we  are  considering  a  demurrer  to  the  complaints  or 
petitions,  and  it  does  not  appear  therefrom  that  any  ticket  has 
been  filed  or  certified.  The  only  question  before  the  court  at 
this  time  is.  Do  the  complaints  state  facts  sufficient  to  constitute 
a  cause  of  action?  The  object  and  purpose  of  the  election  law 
was  and  is  to  protect  the  purity  of  the  ballot,  to  protect  the 
citizen  in  the  exercise  of  the  elective  franchise  from  fraud,  de- 
ception, compulsion  or  intimidation;  and  in  sec^uring  that  right, 
we  think  it  is  proper  for  the  citizen  to  invoke  the  aid  of  the 
courts. 

Political  parties  are  a  necessary  incident  to  popular  govern- 
ment, and  they  have  found  recognition  in  the  statute;  and  any 
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attempt  to  deprive  them  of  the  rights  secured  to  them  by  law 
entitles  them  to  invoke  the  protection  of  the  courts.  If,  there- 
fore, a  "convention  or  primary  meeting  representing  a  political . 
party  or  principle"  has  put  in  nomination  a  ticket,  naming  there- 
in the  candidates  of  such  party  to  be  voted  for  at  an  ensuing 
election,  it  is  prima  facie  entitled  to  have  such  ticket  filed  and 
duly  certified  by  the  Secretary  of  State,  upon  presentation  to 
him  as  required  by  law.  The  complaint,  we  think,  sets  forth  a 
case  entitling  the  petitioner  to  the  relief  sought  by  mandate. 
The  objection  of  counsel  for  defendant  that  mandamus  is 
not  the  proper  remedy  we  do  not  think  well  taken.  The  de- 
murrer to  the  petition  for  writ  of  mandate  is  overruled. 

The  demurrer  to  the  complaint  for  a  writ  of  prohibition  is 
urged  upon  the  ground  that  such  writ  is  sought  to  prevent  or 
prohibit  the  act  of  an  official  purely  ministerial  in  its  character; 
and  this  contention  is  supported  by  several  decisions  of  the  su- 
preme court  of  California,  from  which  state  our  statute  upon 
the  subject  was  taken.  The  purpose  of  the  common-law  writ 
of  prohibition  was  to  suspend  or  stop  the  action  of  an  inferior 
judicial  tribunal,  when  such  tribunal  was  acting  or  contem- 
plated aQiing  beyond  its  jurisdiction.  The  authorities  hold  that 
the  common-law  writ  of  prohibition  will  not  lie  to  prohibit  an  act 
that  is  purely  ministerial.  We  think,  however,  there  is  a  dis- 
tinction between  the  California  conditions  and  those  of  Idaho. 
By  section  1866  of  the  Kevised  Statutes  of  the  United  States  it 
is  provided  that  the  jurisdiction  of  the  courts  provided  for  in 
sections  1907  and  1908  (U.  S.  Rev.  Stats.),  both  original 
and  appellate,  shall  be  limited  by  law.  By  the  Revised  Stat- 
utes of  Idaho  of  1887  (section  3816),  while  Idaho  was  still  a 
territory,  it  is  provided  that  the  original  jurisdiction  of  the  su- 
preme court  extends  to  the  issuance  of  vn'its  of  mandate,  re- 
view, prohibition,  habeas  corpus,  and  all  writs  necessary  to  the 
exercise  of  its  appellate  jurisdiction,  ejection  4994  of  the  Re- 
vised Statutes  of  Idaho  of  1887  is  as  follows:  "The  writ  of 
prohibition  is  the  counterpart  of  the  writ  of  mandate.  It  ar- 
rests the  proceedings  of  any  tribunal,  corporation,  board  or  per- 
son when  such  proceedings  are  without,  or  in  excess  of,  the  ju- 
risdiction of  such  tribunal,  corporation,  board  or  person.*^    Seo- 
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tion  4995:  "It  may  be  issued  by  any  court  except  probate  or 
justices'  courts,  to  an  inferior  tribunal,  or  to  a  corporation, 
board  or  person,  in  aU  cases  where  there  is  not  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course  of  law.*'  By  sec- 
tion 1851  of  the  Revised  Statutes  of  the  United  States,  the 
legislative  power  of  the  territories  was  declared  to  extend  to  all 
rightful  subjects  of  legislation,  and  not  inconsistent  with  the 
constitution  and  laws  of  the  United  States.  The  defining  of  the 
functions  of  the  writ  of  prohibition  was  a  rightful  subject  of 
legislation.  The  original  jurisdiction  of  the  supreme  court  of 
the  state  is  defined  in  section  9  of  article  5  of  the  constitution 
in  almost  the  exact  words  of  section  3816  of  the  Revised  Stat- 
utes of  Idaho.  The  men  who  formulated  the  constitution  were 
familiar  with  the  provisions  of  the  statute.  The  supreme  court 
of  California  (Camron  v.  Kenfield,  57  Cal.  550)  says:  "The  new 
constitution  was  framed  in  view  of  the  construction  of  the  lan- 
guage used  in  the  former  constitution,  unanimously  concurred 
in  by  the  members  of  the  highest  tribunal  of  the  state;  yet  the 
framers  of  the  present  constitution  repeated  the  words  em- 
ployed in  the  former.  We  are  forced  to  the  conclusion  that  they 
used  these  words  in  the  sense  which  had  been  attributed  to  them 
by  the  supreme  court."  We  may  conclude  with  equal  confidence 
that  the  framers  of  the  constitution  of  Idaho,  in  defining  the 
functions  of  the  writ  of  prohibition,  did  so  with  a  full  knowl- 
edge of  the  character  and  functions  of  the  writ,  as  the  same 
were  defined  in  the  statutes  of  Idaho,  then  existing,  and  which 
had  been  in  force  in  the  territory  of  Idaho  for  fifteen  years  at 
least  prior  to  the  adoption  of  the  constitution.  While  it  is  true 
there  had  been  no  consideration  of  the  question  by  the  supreme 
court  of  the  territory,  we  think  it  may  reasonably  be  presumed 
that  the  members  of  the  constitutional  convention  were  as  well 
advised  as  to  the  general  legislation  of  the  territory  as  they  were 
to  the  decisions  of  it^  supreme  court.  The  constitution  expressly 
continues  in  force  all  laws  of  the  territory  which  are  not  repug- 
nant to  the  constitution.  It  will  hardly  be  contended,  we  ap- 
prehend, that  the  provisions  of  sections  4994  and  4995  are  re- 
pugnant to  the  constitution.  As  the  law  defining  the  functions 
•of  the  wht   of  prohibition   preceded  the   constitution  by  some 
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fifteen  years,  and  such  law  was  continued  in  force  by  express 
provision  of  the  constitution,  we  are,  as  expressed  by  the  su- 
preme court  of  California,  "forced  to  the  conclusion"  that,  in 
providing  for  the  issuance  of  the  writ  of  prohibition  in  section 
9  of  article  5  of  the  constitution,  they  intended  the  writ  then 
existing  under  the  laws  of  the  territory,  and  with  the  functions 
therein  declared  and  defined. 

Accepting  the  statements  in  the  complaint  as  true,  which  we 
must  do  in  considering  the  demurrer,  it  is  clear  that  the  de- 
fendant IS  about  to  do  an  act  beyond  his  jurisdiction.  The 
plaintiflE  has  no  plain,  speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law,  and  this  is  one  of  the  contingencies  provided 
for  in  the  statute  when  the  writ  of  prohibition  will  lie.  The 
recognition  of  the  rule,  "Prior  tempore,  prior  jure"  contended 
for  by  counsel  for  defendant,  would  not  only  open  the  door  to 
fraud,  but  would  operate  as  a  negation  of  all  the  rights  of  parties 
and  electors,  which,  it  is  conceded,  it  is  the  intent  and  purpose 
of  the  law  to  protect.  The  statute,  by  its  language,  clearly  in- 
tended that  the  writ  of  prohibition  should  extend  to  ministerial 
acts ;  otherwise,  the  language  used  in  sections  4994  and  4995 
would  not  have  been  employed;  and,  in  continuing  these  sec- 
tions of  the  statute  in  force,  it  seems  plain  to  us  that  it  was  in- 
tended to  recognize  the  definition  of  the  writ  and  its  functions 
as  set  forth  in  said  sections. 

For  the  foregoing  reasons,  the  demurrer  to  the  petition  for 
a  writ  of  mandate  is  overruled,  the  demurrer  to  the  petition 
for  a  writ  of  prohibition  is  overruled,  and  the  motions  to  quash 
the  alternative  writs,  in  each  case,  are  denied.  The  defendants 
answered  both  of  the  said  petitions.  The  parties  then  filed  a 
statement  of  agreed  facts,  and  both  of  these  proceedings  are  now 
before  us  for  ccHisideration  upon  the  merits.  By  the  stipulation 
of  facts,  all  of  the  details  leading  up  to  the  holding  and  con- 
duct of  each  of  the  two  conventions  that  made  the  certificates 
of  nominations  in  question  here  are  set  forth  fully.  We  will 
simply  enumerate  those  facts  only  which  in  our  opinion  are 
necessary  to  a  determination  of  the  controversy. 

Tbe  state  nominating  convention  of  the  People^s  Party  in 
the  state  of  Idaho,  which  was  held  at  Boise  City  in  August,  1896, 
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elected  and  created  a  state  central  committee  of  said  party, 
which  thereupon  organized  and  elected  P.  H.  Blake,  one  of  the 
committee,  chairman,  and  said  Blake  appointed  M.  H.  Jacobs 
secretary  of  said  committee;  and  said  state  central  committee 
selected  an  executive  committee  from  said  state  central  com- 
mitteemen consisting  of  four,  of  which  said  chairman,  P.  H. 
Blake,  was  one.  On  February  22,  1898,  said  Blake,  as  chair- 
man of  said  state  central  committee,  issued  a  call  for  a  meeting 
of  said  committee,  in  pursuance  to  which  call  a  meeting  of  said 
committee  was  held  at  Boise,  on  March  22, 1898,  at  which  meet- 
ing eleven  of  the  twenty  members  of  the  committee  (the  same  be- 
ing a  majority)  were  present  in  person  or  by  proxy.  Said  com- 
mittee consisted  of  one  member  from  twenty  counties  in  the  state ; 
one  county,  Oneida,  not  being  represented  on  the  committee.  At 
said  meeting,  the  committee  fixed  the  time  and  place  for  holding 
the  state  nominating  convention,  at  Moscow,  on  August  8,  1898, 
and  instructed  P.  H.  Blake,  as  chairman,  to  issue  a  call  for 
a  state  nominating  convention  of  the  People's  Party  to  be  held 
at  said  time  and  place,  which  call  was  issued  by  said  P.  H.  Blake 
as  chairman,  and  which  call  was  duly  published.  On  the  twenty- 
fifth  day  of  Jnue,  1898,  the  said  P.  H.  Blake,  chairman  of  said 
committee,  requested,  by  writing,  that  said  M.  H.  Jacobs  resign 
his  position  as  secretary,  and  turn  over  the  keys  of  the  said 
chairman's  ofiice,  with  the  books  and  records  of  the  party  and 
committees,  to  one  Prank  Walton,  July  4,  1898.  Said  Jacobs 
refused  to  comply  with  said  request,  and,  as  secretary  of  said 
committee,  issued  a  call  for  a  meeting  to  be  held  at  Boise  City 
on  the  sixteenth  day  of  July,  1898,  at  which  time  and  place 
eighteen  members  of  said  committee  met,  either  in  person  or  by 
proxy,  and  there  and  then  passed  a  resolution  changing  the  time 
«nd  place  for  holding  the  state  nominating  convention  of  the 
People's  Party  from  Moscow  to  Boise,  and  from  August  8  to 
August  24, 1898,  the  vote  standing  eleven  for  the  resolution  and 
seven  against.  At  said  last  committee  meeting,  said  committee 
removed  the  said  P.  H.  Blake  by  a  majority  vote,  and  selected 
one  W.  H.  Taylor,  who  was  not  a  member  of  said  committee, 
but  present  and  acting  as  proxy  for  a  member  of  the  committee, 
chairnuui  of  the  said  committee.    Pursuant  to  the  resolution 
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changing  the  time  and  place  for  holding  said  state  nominating 
convention,  a  call,  giving  due  notice  thereof,  was  issued  by  the 
said  W.  H.  Taylor  as  chairman,  and  the  said  M.  H.  Jacobs  as 
secretary,  and  duly  published.  Afterward  and  on  July  4,  1898, 
P.  H.  Blake,  who,  notwithstanding  the  action  of  said  committee 
in  removing  him,  still  claimed  to  be  chairman  of  said  state  cen- 
tral committee,  issued  a  paper,  the  heading  to  which  is  in  the 
following  words:  "Proclamation  to  Populists.  The  Moscow 
Convention  Called  Off  and  Delegates  Ordered  to  Meet  in  Boise,. 
August  24.'^  But,  notwithstanding  this  proclamation,  fourteen, 
delegates  from  three  counties  met  at  Moscow  on  the  eighth  day 
of  August,  1898,  and  effected  a  temporary  organization,  by  the 
election  of  said  P.  H.  Blake  as  temporary  chairman,  and  Clay 
McNamee  as  secretary.  The  said  convention  or  meeting  then 
adjourned  to  meet  at  Boise,  August  24,  1898,  without  attempt- 
ing to  perfect  a  permanent  organization,  giving  as  a  reason, 
therefor  that  no  quorum  was  present.  A  minority  of  the  state 
central  committee,  consisting  oi  seven,  including  the  proxy  of 
said  P.  H.  Blake,  who  voted  against  changing  the  time  and 
place  for  holding  the  state  nominating  convention,  and  who 
voted  against  deposing  said  Blake  as  chairman  of  said  com- 
mittee, repudiated  the  action  of  said  committee,  refused  ta 
recognize  the  call  for  the  convention  to  be  held  at  Boise,  August 
24th,  signed  by  W.  H.  Taylor  as  chairman,  and  insisted  that  the 
first  call,  or  the  one  signed  by  P.  H.  Blake  as  chairman,  was 
the  regular  and  legitimate  call  for  the  state  nominating  conven- 
tion of  the  People^s  Party.  The  reason  given  by  said  committee 
for  deposing  P.  H.  Blake  as  chairman,  as  shown  by  the  resolu- 
tion, was  that  he  was  not  accessible  to  the  said  committee  for 
the  transaction  of  necessary  business.  The  stipulation  of  facts 
show  that  said  P.  11.  Blake  had  been  absent  from  Boise  City,, 
where  the  office,  books  and  records  of  said  committee  and  of  the 
said  party  were,  from  the  seventeenth  day  of  May,  1898,  up  te 
the  sixteenth  day  of  July,  1898.  It  is  also  agreed  in  the  stipu- 
lation of  facts  that  prior  to  the  call  for  the  state  convention 
issued  pursuant  to  the  resolution  passed  by  the  state  central  com- 
mittee as  aforesaid,  issued  by  said  Taylor  as  chairman,  sixty- 
five  delegates  from  nine  counties  had  been  selected  under  the 
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Blake  call  for  the  eonventian  to  be  held  at  Moscow,  August  8, 
1898.  August  24,  1898,  delegates  who  had  been  selected  in  dif- 
ferent counties  from  the  ranks  of  the  People^s  Party  assembled 
at  Boise  City,  some  of  them  selected  or  claiming  to  have  been 
selected  under  the  call  signed  by  P.  H.  Blake,  and  others  claim- 
ing to  have  been  selected  under  the  call  signed  by  W.  H.  Taylor. 
Those  claiming  to  have  been  selected  under  the  Blake  call  met 
in  the  building  known  as  Q.  A.  B.  Hall,  and  proceeded  to  effect 
an  organization  by  electing  George  F.  Moore,  temporary  chair- 
man, and  Augustine  M.  Sinnot  temporary  secretary,  which  tem- 
porary organization  was  afterward  made  permanent.  Those 
claiming  to  have  been  selected  under  the  call  signed  by  W.  H. 
Taylor  met  at  McCarty  Hall,  in  Boise,  on  August  24,  1898, 
and  organized  by  selecting  Joseph  F.  Bonham  temporary  chair- 
man, and  Daniel  H.  Kerfoot  temporary  secretary,  and  thereafter 
effected  a  pennanent  organization  of  said  convention  by  the  elec- 
tion of  Presly  M.  Bruner  as  chairman,  and  Arthur  H.  Wilkie 
and  Henry  A.  Griffiths  as  secretaries;  there  being  present  at 
this  convention,  either  in  person  or  by  proxy,  seventy-three 
delegates  from  thirteen  counties  in  the  state,  claiming  to  repre- 
eent  the  People's  Party  of  the  state  of  Idaho.  Each  of  these 
two  conventions  remained  in  session  from  August  24th  to  the 
27th,  inclusive.  Each  nominated  a  state  ticket,  the  nominations 
being  certified  by  the  respective  chairman  and  secretaries,  such 
certificates  of  nominations  being  those  in  question  here.  Dur- 
ing the  sitting  of  these  conventioos,  twenty-two  of  the  seventy- 
three  delegates  in  what  is  called  the  "Taylor  Convention"  se- 
ceded, and  went  over  and  participated  in  what  is  called  the 
**Blake  Convention.*'  The  ticket  nominated  by  what  is  called 
the  ''Blake  Convention**  was  filed  by  the  defendant  Secretary  of 
State,  who  threatens  to  certify  the  nominations  therein  made  to 
the  various  county  auditors  of  the  state.  The  ticket  nominated 
by  what  is  called  the  "Taylor  Convention"  was  duly  certified 
and  presented  by  one  of  the  secretaries  of  said  convention  for 
filing  and  certification  to  the  county  auditors;  but  the  defend- 
ant, as  said  secretary,  fails  and  refuses  to  file  said  certificate,  and 
further  fails  and  refuses  to  certify  the  n(»minations  therein 
made   to  the  several  county  auditors  of  the  state,  as  required 
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by  law.  Both  of  eaid  certificates  of  nomination  are  regular  on 
their  face,  and  in  form  comply  with  the  requirements  of  our 
election  statute,  and  both  of  said  certificates  purport  to  have 
been  made  by  a  convention  of  the  People^s  Party. 

Many  of  the  questions  presented  by  the  record  relate  to  the 
government  of  political  parties,  and  are  to  be  controlled  by  such 
a  party,  either  through  meetings  of  the  people  composing  the 
party,  through  conventions  composed  of  delegates  selected  by 
the  party,  or  through  committees  selected  by  such  meetings  or 
conventions,  in  the  absence  of  statutory  provisions  relating  there- 
to, and  not  by  rule  adopted  by  courts.  This  court  feels  unau- 
thorized to  prescribe  the  rules  to  be  followed  by  the  committees 
of  the  difl'erent  political  parties  in  the  state  regulating  the  con- 
duct of  such  committees  in  calling  state  nominating  conventions ; 
and  we  must  assuredly  feel  unauthorized  to  say  whether  such 
committees  shall  be  presided  over  by  a  chairman  selected  from 
the  committee  or  not,  or  to  say  whether  the  secretary  of  such 
committee  has  authority  to  call  a  meeting  of  such  committee  or 
not ;  and  we  deem  it  unnecessary  to  decide  whether  M.  H.  Jacobs 
was,  or  was  not,  secretary  of  the  state  central  committee  of  the 
People's  Party  of  the  state  of  Idaho  on  the  sixteenth  day  of 
August,  1898. 

What  is  known  as  the  "Australian  Ballot  System*'  has  been 
adopted  in  this  state,  but  in  many  respects  our  election  statutes 
are  crude  and  imperfect.  The  primary  object  of  this  system 
is  to  protect  the  voter  from  coercion,  oppression,  fraud  and  de- 
ceit, and  to  permit  him  in  the  privacy  of  his  voting  booth  to 
exercise  his  own  judgment,  untrammeled  by  the  will  or  dicta- 
tion of  others,  and  to  vote  for  those  party  tickets,  or  for  those 
individual  candidates  on  various  tickets,  as  he  may  deem  con- 
sonant with  his  country's  good,  and  in  line  with  his  duty  as  a 
good  citizen.  In  furtherance  of  this  beneficent  object,  our  elec- 
tion statutes,  taken  as  a  whole,  and  construed  together,  clearly 
intend  that  each  organized  political  party  in  the  state  may  be 
represented  upon  the  official  ballot  by  having  under  its  party 
name  one  ticket  for  the  various  officers  to  be  selected  at  any  given 
election,  but  that  no  political  party  should  have  more  than  one 
such  ticket  on  the  official  ballot  under  its  party  name.    Further 
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than  this,  it  is  provided  by  statute  that  any  primary  meeting 
or  convention  representing  a  political  principle,  as  distinguished 
from  a  political  party  which  represents  a  general  policy  embrac- 
ing numerous  political  principles,  may  be  nominated  by  a 
primary  meeting  or  convention,  or  by  petition  setting  forth  the 
names,  occupation,  and  residence  of  the  various  candidates,  and 
designating  in  not  more  than  five  words  the  principle  repre- 
sented by  puch  primary  meeting,  convention  or  petition.  It  will 
thus  be  seen  that  it  is  the  intention  of  the  law  to  give  to  each 
individual  voter  the  opportunity  of  voting  for  any  ticket  pre- 
sented by  a  political  party,  or  presented  by  electors  representing 
not  a  political  party,  but  some  political  principle.  The  law 
then  provides  for  party  tickets,  and  for  independent  tickets 
representing  some  distinctive  principle.  The  latter  class  of 
tickets  is  not  involved  in  this  controversy.  This  controversy  is 
over  two  tickets,  each  of  which  claims  to  represent  the  same 
political  party.  It  does  not  require  much  consideration,  or  the 
exercise  of  anything  other  than  common  sense,  to  reach  the  in- 
evitable conclusion  that  a  political  party  cannot  exist  without 
organization.  It  is  a  matter  of  general  knowledge  that  all 
political  parties  have  their  organizations,  usually,  as  in  this  state, 
headed  by  a  state  central  committee,  selected  by  the  preceding 
€tate  convention  of  the  party.  As  between  the  two  tickets  in 
controversy  here,  one  of  them  represents  the  organization  of  the 
People's  Party,  and  the  other  does  not.  It  is  our  duty  to  deter- 
mine from  the  record  before  us  which  one  of  the  tickets  in  con- 
troversy was  nominated  by  a  convention  called  by  the  state  cen- 
tral committee  of  the  People's  Party  for  the  state  of  Idaho. 

A  careful  consideration  of  the  facts  presented  in  this  record 
eonvinoes  us  that  the  ticket  in  which  the  name  of  the  plaintiff 
appears  as  a  candidate  for  lieutenant  governor,  nominated  by 
the  convention  presided  over  by  Presly  M.  Bruner  as  chairman, 
is  the  convention  which  is  entitled  to  recognition  as  the  conven- 
tion of  the  organized  People's  Party  of  the  state  of  Idaho.  It 
met  pursuant  to  the  call  of  the  state  central  committee  of  the 
People's  Party.  It  was  called  to  order  by  acting  chairman 
W.  H.  Taylor,  of  said  state  central  committee.  It  was  recog- 
nized by  a  majority  of  said  committee.  Whether  said  Taylor 
Idaho,  VoL  6-13 
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was  chairman  de  jure  or  de  facto  is  unnecessary  for  ns  to  de- 
termine. It  is  sufficient  to  say  that  said  committee  recognized 
him  as  its  chairman,  and  he  acted  as  such.  It  is  self-evident 
that,  the  organized  People's  Party  of  the  state  having  reposed  in 
its  state  central  committee  authority  to  fix  a  time  and  place  for 
the  holding  of  a  state  nominating  convention,  such  committee 
would  necessarily  be  invested  with  the  power  to  change  such  time 
and  place;  otherwise  if  the  committee  has  acted  injudiciously^ 
and  has  fixed  a  time  and  place  which  would  be  detrimental  to 
the  best  interests  of  the  party,  it  would  be  powerless  to  change 
such  time  and  place.  In  the  case  at  bar,  the  committee  which 
fiLxed  Moscow  and  August  8,  1898,  as  the  time  and  place  for 
holding  the  state  nominating  convention,  determined  that  it 
would  be  to  the  best  interests  of  the  People's  Party  to  change  the 
time  and  place  of  holding  the  convention  to  Boise,  and  on 
August  24th ;  and  such  committee  made  such  change  twenty-five 
days  before  the  Moscow  convention  was  to  have  been  held,  and 
thirty-nine  days  before  the  state  nominating  convention  was 
held,  due  notice  of  which  time  was  given  by  the  acting  chairman 
and  secretary  of  the  state  central  committee.  The  minority  of 
the  committee,  including  P.  H.  Blake  and  their  followers,  whe 
rebelled  against  the  action  of  the  state  central  committee,  and 
who  held  a  separate  convention,  must  be  regarded  as  bolters  from 
the  regular  People's  Party  convention.  That  the  convention 
presided  over  by  George  F.  Moore  had  the  right  to  nominate  a 
ticket  which  would  be  entitled  to  a  place  on  the  official  ballot 
is  unquestioned  and  undisputed,  but  that  it  could  nominate  a 
ticket  represented  by  the  organized  People's  Party  of  this  state,, 
which  would  be  entitled  to  a  place  upon  the  official  ballot,  to 
the  exclusion  of  the  ticket  nominated  by  the  convention  held 
under  the  call  of  the  state  central  committee,  and  recognized  by 
such  committee,  is  not  only  questioned,  but  does  not  enst.  If 
there  can  be  two  tickets  under  the  name  of  any  political  party 
in  this  state,  then  there  can  be  two  hundred  under  the  same 
name,  or  as  many  as  there  may  be  factions  in  any  given  political 
party.  In  a  state  like  this,  covering  a  large  area,  whose  popu- 
lation is  being  increased  from  year  to  year  by  immigration,  it 
is  necessarily  true  that  many  voters  are  acquainted  with  the 
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individual  candidates  upon  the  various  tickets.  Such  voters 
would  be  denied  that  protection  against  deception  contemplated 
by  our  election  laws  if  numerous  tickets  on  their  face  claiming 
to  represent  the  same  political  party  are  placed  upon  the  oflScial 
ballot.  The  ticket  nominated  by  the  Blake  convention  should 
^select  some  name  or  designate  some  principle  which  would  distin- 
guish it  from  the  ticket  nominated  by  the  People's  Party  conven- 
tion. In  the  form  in  which  it  is  presented,  the  ticket  nominated 
by  what  is  called  the  "Blake  Convention'^  is  not  entitled  to  a 
place  upon  the  official  ballot.  The  Secretary  of  State  has  no  au- 
thority to  certify  the  nominations  therein  contained  to  the  sev- 
eral county  auditors  of  the  state,  but  it  is  his  duty  to  file  the 
certificate  of  nomination  made  by  the  convention  presided  over 
by  Presly  M.  Bruner,  as  chairman,  and  to  certify  the  same  to 
the  several  county  auditors  of  the  state,  as  required  by  the  stat- 
ute in  such  cases  made  and  provided. 

A  peremptory  writ  of  mandate  directing  and  requiring  the 
defendant,  (Jecrge  J.  Lewis,  as  Secretary  of  State,  to  file  the 
certificate  of  nomination  made  by  the  convention  presided  over 
by  Presly  M.  Bruner,  as  chairman,  and  described  in  the  petition 
for  a  writ  of  mandate,  and  requiring  said  defendant,  as  Secre- 
tary of  State,  to  certify  the  nominations  shown  to  have  been 
made  in  such  certificate  to  the  several  county  auditors  of  the 
state,  must  issue  in  the  proceeding  for  a  writ  of  mandate,  and 
costs  of  such  proceeding  are  awarded  to  the  plaintiff.  The 
peremptory  writ  of  prohibition  prohibiting  the  defendant,  ;is 
Secretary  of  State,  from  certifying  to  the  several  county  auditors 
of  the  state  the  nominations  shown  to  have  been  made  by  the 
convention  presided  over  by  George  F.  Moore,  by  the  certificate 
of  nominations  heretofore  filed  by  said  defendant,  as  Secretary 
of  State,  under  the  name  of  the  People's  Party,  must  issue. 
Costs  of  this  proceeding  is  awarded  to  the  plaintiff.  Let  judg- 
ment be  entered  in  each  of  these  proceedings  accordingly. 


Digitized  by  VjOOQIC 


196  Bear  Trace  Min.  Co.  v.  Clabk.         [6  Idaho, 

Argument  for  Appellant. 


(October  25,    1898.) 
BEAB  TEACK  MINIXG  COMPANY  v.  CLARK. 

[54   Pac.    1007.] 

CoNTBAcr — Sfecitic  Pkbformance. — \  party  to  a  contract,  in  ordet- 
to  obtain  judgment  for  the  specific  performance  of  the  contract, 
must  show  that-  such  contract  is  fair,  complete,  mutual,  reasonable 
find  based  upon  an  adequate  consideration. 

Same — When  will  not  be  Enforced. — A  contract  by  which  C,  the 
owner  of  a  one-half  interest  in  a  mining  claim,  agreed  to  convey 
such  interest  to  M.,  solely  in  consideration  of  the  doing  of  cer- 
tain development  work  on  said  mining  claim  by  M.,  is  neither 
fair,  mutual,  reasonable,  nor  based  on  an  adequate  consideration, 
and  cannot  be  enforced  by  judicial  decree. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Idaho  County. 
James  E.  Babb,  for  Appellant. 

The  written  contract  between  the  parties  dated  November  22, 
1895,  specified  no  time  for  performance  by  Moore.  Therefore 
the  law  required  performance  within  a  reasonable  time  (19 
Am.  &  Eng.'  Ency.  of  I^aw,  1990),  and  the  contract  cannot  be 
contradicted  by  evidence  that  the  parties  agreed  on  a  specific 
time.  {Cocker  v.  Franklin  Hemp  Flax  Mfg.-  Co,,  3  Sum.  530, 
Fed.  Cas.  No.  2932,  per  Story,  J.,  and  cases  cited;  19  Am.  & 
Eng.  Ency.  of  Law,  1090,  1091;  1  Greenleaf  on  Evidence,  14th 
ed.,  sec.  276.)  The  contract,  not  the  evidence  of  the  contract, 
but  the  contract  itself,  if  there  was  one,  is  so  uncertain  in  its 
terms  and  provisions  as  to  preclude  the  court  from  decreeing 
its  specific  performance.  We  contend  that  by  the  contract  aa 
written  and  signed  by  the  parties  November  22,  1896,  that  its 
failure  to  specify  or  fix  any  time  for  performance  created  such 
uncertainty  a«  would  preclude  the  entry  of  a  decree  of  specific 
performance.  {Oatea  v.  Oamile,  63  Mich.  181,  18  N.  W.  631; 
Potts  V.  Whitehead,  20  N.  J.  Eq.  65 ;  Schmelling  v.  Kriesel,  45 
Wis.  325;  WUliams  v.  Stewart,  25  Minn.  616;  Diamond  State 
Iron  Co.  V.  Todd  (Del.),   14  Atl.  27;  Edichal  Bullion  Co.  v. 
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Columbia  Gold  Min.  Co.,  87  Va.  641,  13  S.  E.  100;  Oxford  v. 
Crow,  3  Ch.  535  (Eng.)  1893;  22  Am.  &  Eng.  Ency.  of  Law, 
1006;  Tribune  Co.  v.  Associated  Press,  83  Fed.  350;  Miller  v. 
Morley  Finishing  Machine  Co.,  87  Fed.  621.)  In  respect  of 
time  of  performance  of  a  contract  to  acquire  litle  to  a  mine,  or 
an  interest  in  a  mine,  it  has  been  held  by  the  supreme  court  of 
Idaho,  that  time  is  of  the  essence.  {Durrani  v.  Comegys,  3 
Idaho,  204,  28  Pac.  425;  Seattle  v.  Winters,  2  Idaho,  215,  10 
Pac.  216.) 

Forney,  Smith  &  Moore,  for  Respondent. 

Sespondent,  in  addition  to  discussing  the  points  made  by  ap- 
pellant, in  his  brief,  presents  the  following  points  and  author- 
ities: 1.  A  mining  claim  perfected  under  the  law,  is  property 
in  the  highest  sense  of  that  term,  which  may  be  sold,  and  con- 
veyed, and  will  pass  by  descent  and  is  real  property.  (Idaho 
Rev.  Stats.,  sec.  16,  subd.  2 ;  Ah  Kle  v.  McLean,  3  Idalio,  538, 
32  Pac.  200.)  2.  Courts  have  the  power  to  compel  the  specific 
performance  of  an  oral  contract  for  the  conveyance  of  real  prop- 
erty, in  case  of  part  performance  thereof.  (Idaho  Rev.  Stats., 
sees.  6007,  6008;  Hunt  v.  llayt,  10  Colo.  278,  15  Pac.  410;  Day 
V.  Cohn,  65  Cal.  508,4  Pac.  511 ;  Foster  v.  Maginnis,  89  Cal.  264, 
26  Pac.  S2S;  FlicJcenger  v.  Shaw,  87  Cal.  126,  22  Am.  St.  Rep. 
234,  25  Pac.  268;  Toliler  v.  Folsom,  1  Cal.  207;  Augualle  v.  Et- 
linger,  10  Cal.  150.)  3.  The  assignee  of  a  party  named  in  an 
oral  contract  for  the  conveyance  of  land  may  maintain  an  ac- 
tion for  the  specific  performance  of  the  contract  against  the 
grantor,  where  the  right  is  baaed  upon  or  the  right  is  acquired 
by  part  performance  of  the  contract.  {Owen  v.  Frinh,  24  Cal. 
171 ;  Idahc  Rev.  Stats.,  sec.  2891 ;  Calanchini  v.  Branstetter,  84 
Cal.  250,  24  Pac.  149.) 

QUARLES,  J. — ^This  action  was  commenced  by  the  plaintiff, 
a  corporation,  as  aasignee  of  one  H.  K.  Moore,  to  obtain  a  de- 
cree for  specific  performance  of  a  contract  relating  to  the  con- 
veyance of  an  undivided  one-half  interest  in  and  to  a  certain  un- 
patented mining  claim.  The  description  of  the  property  and 
the  allegations  of  the  contract  are  contained  in  paragraphs  2 
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and  3  of  the  complaint,  in  the  following  words,  to  wit:  "That 
on  the  twenty-second  day  of  Xovember,  1895,  the  defendant  was 
the  owner  of,  and  in  the  possession  of,  an  undivided  one-half 
interest  in  and  to  the  following  described  property,  situated  in 
Idaho  county,  state  of  Idaho,  to  wit :  *That  certain  quartz  claim 
located  in  Bear  Track  gulch,  in   the   Florence  mining  district, 
Idaho  county,  state  of  Idaho,  known  as,  and  commonly  called^ 
the  "Bear  Track  Claim,"  as  located  by  one  Christopher  Arnold, 
on  the  seventeenth  day  of  February,  1886,  the  same  being  situ- 
ated about  two  and  one-half  miles  northeast  of  the  old  town  of 
Florence,  in  said  county  and  state/    That  on  the  twenty-second 
day  of  November,  1895,  the  said  defendant  and  one  H.  K.  Moore 
entered  into  an  agreement  or  contract  whereby  the  said  H.  K. 
Mooro  promised  and  agreed  to  and  with  the  said  defendant  to 
do  certain  development  work  on  the  'Bear  Track  Quartz  Claim,' 
in  .Florence,  Idaho,  during  the  year  1896,  which  said  develop- 
ment work  consisted  in  sinking  ten  feet  of  shaft  at  the  bottom 
of  a  certain  shaft  then  upon  said  claim,  and  drifting  twenty 
feet  on  the  vein  or  lode  from  any  point  in  said  shaft  thirty  feet 
or  more  below  the  surface  of  the  ground  at  the  top  of  said  shaft, 
all  of  which  said  development  work  was  to  be  done  by  the  said 
H.  K.  Moore  at  hi.s  own  cost  and  expense,  and  during  the  year 
1896,  and  prior  to  the  first  day  of  January,  3897,  in  considera- 
tion of  all  of  which  the  said  defendant,  John  Clark,  promised 
and  agreed  to  and  with  the  said  H.  K.  Moore  that  if  he,  the  said 
H.  K.  Moore,  would  do  and  perform  such  development  work  dur- 
ing the  year  1896,  and  prior  to  the  first  day  of  January,  1897,  he, 
the  said  John  Clark,  would  set  over,  transfer,  and  convey,  by  a 
good   and   sufficient  deed   of  conveyance,  unto  the  said  H.  K. 
Moore,  his  one-half  interest  in  and  to  the  said  Bear  Track  quartz 
claim,  when  and  as  soon  as  he  the  said  H.  K.  Moore  had  fully 
completed  and  performed  the  said  development  work  as  aforesaid ; 
and  that  in  consideration  of  the  performance  of  the  said  develop- 
ment work  as  aforesaid  by  the  said  H.  K.  Moore,  he,  the  said  H, 
K.  Moore,  should  become  the  owner  of,  and  should  have,  the  said 
undivided  one-half  interest  in  and  to  said  Bear  Track  quartz 
claim,  so  situated  as  aforesaid;  and  that  the  said  Bear  Track 
quartz  claim,  herein  in  this  paragraph  mentioned  and  referred  to. 
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is  the  same  and  identical  mining  claim  mentioned  and  referred  to 
in  paragraph  2  hereof  as  the  Bear  Track  claim.**  The  com- 
plaint then  alleges  that  the  said  Moore  performed  his  part  of  the 
contract,  on  or  about  the  first  day  of  November,  1896,  by  sinking 
said  shaft  ten  feet  deeper,  and  by  drifting  twenty  feet  from  a 
point  in  said  shaft  more  than  thirty  feet  below  the  surface ;  that 
thereafter,  and  on  June  18.  1897,  the  said  Moore  assigned  said 
contract  to  the  plaintiff,  due  notice  of  which  assignment  was 
given  to  the  defendant  by  said  plaintiff  and  by  said  Moore ;  and 
that  plaintiff  then  demanded  of  the  defendant  a  deed  to  said 
undivided  one-half  interest  in  and  to  the  said  claim.  The  com- 
plaint alleged  that  said  Moore  was  let  into  possession  of  said 
mining  claim  by  the  defendant  on  or  about  the  8th  day  of  July, 
1896.  The  defendant  answered,  denying  specifically  the  allega- 
tions of  the  complaint,  but  alleged  that  a  short  time  prior  to 
November  22,  1895,  at  Florence,  Idaho,  the  defendant  made  a 
contract  with  said  Moore,  by  the  terms  of  which  the  defendant 
agreed  to  deed  to  said  Moore  an  undivided  one-half  interest  up- 
on condition  that  said  Moore  should  sink  the  shaft  on  said  claim 
ten  feet  deeper,  and  drift  twenty  feet  from  a  point  in  said 
shaft  thirty  feet  or  more  below  the  surface,  and  should  pay  the 
defendant  the  sum  of  $766.50,  said  work  to  be  done  and  said 
payment  to  be  made  on  or  before  May  1,  1896;  that  it  was 
agreed  by  the  defendant  and  said  Moore  that  they  would  meet 
later  at  Lewiston,  Idaho,  and  reduce  said  agreement  to  writing; 
that  afterward,  and  on  November  22,  1895,  said  parties  met  at 
Lewiston,  Idaho;  and  that  said  Moore  there  and  then  prepared 
a  writing,  which  the  parties  signed,  and  which  is  in  words  and 
figures  as  follows,  to  wit : 

"Lewiston,  Idaho,  Nov.  22,  1895. 
"This  agreement,  made  and  entered  into  this  twenty-second 
day  of  November,  1895,  by  and  between  John  Clark,  of  Flor- 
ence, Idaho,  and  H.  K.  Moore,  of  Moscow,  Idaho,  parties  of  the 
first  and  second  part,  respectively,  witnesseth:  For  and  in  con- 
sideration of  the  following  development  work  on  the  Bear  Track 
quartz  claim,  at  Florence — ^i.  e.,  sinking  ten  feet  of  shaft  at 
bottom  of  present  shaft,  and  twenty  feet  of  tunnel  from  a  point 
in  shaft  (30)  thirty  or  more  feet  below  surface,  said  H.  K. 
Moore,  party  of  the  first  part,  is  to  have  one-half  interest  in  and 
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to  said  Bear  Track  quartz  claimfi.  That,  if  the  foregoing  con- 
ditions are  fulfilled,  it  is  further  agreed  by  said  John  Clark  that 
he  will  sell  to  said  second  party  an  undivided  one-fourth  inter- 
est to  and  in  the  Bear  Track  ditch  and  water  right,  for  the 
specified  sum  of  ($600.00)  six  hundred  dollars.  That,  if  it 
seems  advisable,  said  H.  K.  Moore  is  to  relocate  said  claim,  said 
John  Clark  at  all  times  having  an  undivided  one-half  interest 
in  said  claims.  That,  if  Chris  Arnold  claims  a  one-half  inter- 
est to  and  in  the  Bear  Track  claim,  he  is  to  pay  the  sum  of  seven 
hundred!  fifty-six  and  50-100  dollars,  which  is  a  lien  against  his 
interest  acd  all  other  expenses  which  may  be  incurred  in  work- 
ing the  mine. 

(Signed)     MOHN  CLARK 
( Signed)     ^'H.  K.  MOORE.'^ 

The  answer  alleges  that,  at  the  time  of  signing  said  agree- 
ment, the  defendant  objected  to  it,  on  the  ground  that  it  did 
not  contain  all  of  the  terms  agreed  upon;  among  other  things, 
that  it  did  not  provide  for  the  payment  to  defendant  of  the  said 
sum  of  $756.50,  and  that  defendant  misunderstood  several  of 
the  provisions  in  said  written  contract,  and  thought  that  other 
provisions  agreed  upon  were  in  said  written  agreement  when  he 
signed  it,  but  which  were  omitted.  To  prove  its  case,  the  plain- 
tiff called  said  H.  K.  Moore  as  a  witness,  who  testified  that  the 
contract  was  made  at  Lewiston,  and  partly  reduced  to  writing, 
other  material  parts — ^that  portion  relating  to  the  time  of  per- 
formance— ^being  left  out  of  the  contract. 

Without  considering  or  passing  upon  the  question  arising  un- 
der the  statute  of  frauds,  raised  by  the  appellant,  and  numerous 
other  questions  presented  in  the  record,  we  think  that  the  plain- 
tiff is  precluded  from  the  relief  sought,  on  the  ground  that  there 
is  no  mutuality  in  the  contract,  and  it  is  not  based  on  an  ade- 
quate consideration.  The  defendant  was  the  owner  of  an  un- 
divided one-half  interest  in  and  to  the  property  in  dispute. 
There  is  no  valuable  consideration  moving  from  the  plaintiff 
or  its  assignor  to  the  defendant,  according  to  the  showing  of  the 
plaintiff.  Under  the  allegations  of  the  complaint  and  the  evi- 
dence introduced  upon  the  trial,  said  Moore  was  to  do  certain 
work  upon  the  property  in  dispute,  whereupon  the  defendant. 
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without  money,  and  without  price,  was  to  convey  his  interest  in 
the  property  to  said  Moore.  In  order  to  be  entitled  to  specific 
performance  by  judicial  decree,  the  plaintiff  should  show  several 
things;  among  others,  that  the  contract  is  fair,  certain,  com- 
plete, reasonable,  mutual,  and  based  upon  an  adequate  consider- 
ation. These  requisites  are  not  shown  to  exist  in  the  case  of 
the  contract  in  question.  There  is  no  proof  in  the  record  show- 
ing the  extent  of  the  value  of  the  property  in  dispute;  hence  the 
court  could  not  determine  what  would  be  an  adequate  considera- 
tion for  a  deed  for  an  undivided  one-half  interest  from  the  de- 
fendant to  the  plaintiff.  But  the  evidence  shows  that  there  was 
no  consideration,  adequate  or  otherwise,  for  the  contract  in 
question ;  so  that  the  contract  is  neither  fair,  reasonable,  mutual, 
nor  based  on  an  adequate  consideration,  and  the  plaintiff  can- 
not obtain  the  relief  sought.  At  the  close  of  the  plaintiff^s  evi- 
dence, the  trial  court  should  have  rendered  a  judgment  dismiss- 
ing the  action,  with  costs  to  the  defendant.  The  judgment  of 
the  district  court  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  consistent  with  the  views  herein  expressed. 
And  it  appearing  from  the  record  in  this  cause  that  the  plain- 
tiff (respondent  here)  is  in  possession  of  the  premises  described 
in  plaintiff^B  amended  complaint,  and  that  the  defendant  (ap- 
pellant here)  is  kept  out  of  such  possession  by  the  orders  of  the 
diBtrict  court,  it  is  therefore  ordered  and  adjudged  that  the  said 
plaintiff  restore  to  the  said  defendant  the  possession  of  said 
premises;  and,  should  the  plaintiff  fail  so  to  do  after  demand 
by  the  defendant,  then,  on  application  of  the  defendant,  this 
court  will  make  such  further  orders  as  may  be  necessary  and 
proper  in  the  premises.  Costs  of  this  appeal  awarded  to  the 
appellant. 

Sullivan,  C.  J.,  and  Husion,  J.,  concur. 
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(November    15,    1898.) 

GAMBLE  V.  CANADIAN  AND  AMERICAN  MOSTGAGE 
AND  TRUST  COMPANY. 

[55  Fae.  241.] 
Satisfaction  op  Mortgage — Ck)MPLAiNT — Allegation  op  Paticent — 
Demubbeb. — In  an  action  under  the  provisions  of  section  3364 
of  the  Revised  Statutes  to  compel  the  discharge  of  a  mortgage 
and  to  recover  damages  and  penalty,  the  complaint  must  contain 
a  direct  and  unequivocal  allegation  of  payment  of  the  amount 
secured  by  such  mortgage. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  Comity. 

George  W.  Goode  and  L.  N.  B.  Anderson,  for  Appellant. 

Admitting  that  the  complaint  failed  to  set  forth  the  fact 
"that  the  notes  and  mortgage  had  been  fully  paid  and  satisfied," 
even  then  the  complaint  would  be  sufficient  with  the  allegation 
of  tender,  for  whenever  a  mortgagor  tender^  to  the  mortgagee 
the  full  amount  due  under  the  mortgage,  and  the  mortgagee  re- 
fuses to  accept  tte  same,  the  lien  of  the  mortgage  is  thereby  dis- 
charged and  the  mortgagor  has  his  statutory  remedy  for  pen- 
alty. {Van  IIiLSan  v.  Kanouse,  13  Mich.  302;  Caruthers  v, 
Humphry,  12  Mich.  270;  15  Am.  &  Eng.  Ency.  of  Law,  873; 
Daniels  v.  Densmore,  32  Neb.  40,  48  N.  W.  906 ;  Bernard  v.  Har- 
rison, 30  Mich.  8;  Campbell  v.  Seely,  38  Mo.  App.  298.)  Aa 
to  the  essentials  of  a  complaint  of  this  nature,  see  Sweet  v. 
Ward,  43  Kan.  695,  23  Pac.  941 ;  Steiner  v.  Ellis  (Ala.),  7  South. 
803.  As  to  whether  or  not  the  mortgage  has  been  satisfied,  or 
satisfaction  tendered,  is  a  matter  of  evidence  and  a  question  of 
fact  for  a  jury.  ( Wilbur  v.  Peirce,  66  Mich.  169,  22  N.  W. 
316;  Stevens  v.  Home  Sav.  Assn.,  6  Idaho,  739,  61  Pac.  779.) 

Orland  &  Smith,  for  Eespondent. 

The  appellant  seems  to  rely  upon  his  tender  to  make  tiie  al- 
legations of  his  complaint  sufficient  to  give  him  any  standing 
in  court.    As  the  tender  is  not  alleged  to  have  been  in  writing. 
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under  section  6110  of  the  Bevised  Statutes,  the  fact  of  refusal 
would  not  excuse  the  plaintiff  from  the  actual  production  of  the 
money.  The  plea  of  tender  is  not  sufficient ;  the  plaintiff  should 
keep  his  tender  good,  by  showing  his  readiness  at  all  times  to 
pay  and  by  bringing  his  money  into  court.  (3  Estee's  Plead- 
ings by  Boone  (cases  cited),  sec.  5361;  Wcldon  v.  Seelye,  8 
Barb.  408;  Bryan  v.  Maume,  28  Cal.  239;  Roosevelt  v.  Bank, 
45  Barb.  579;  Cronin  v.  Epstein,  1  N.  Y.  Supp.  69;  Com- 
mercial  F,  Ins,  Co.  v.  Allen,  80  Ala.  571,  1  South,  202;  Wolff 
V,  Canadian  P.  By,,  89  Cal.  333,  26  Pac.  825;  Bissell  v.  Hay- 
wood, 96  TJ.  S.  580;  Henderson  v,  Cass  Co,,  107  Mo.  50,  18 
S.  W.  992;  Burloch  v.  Cross,  16  Colo.  162,  26  Pac.  142;  Becker 
V.  Boone,  61  K  Y.  317.) 

SULLIVAN,  C.  J. — This  action  was  brought  to  compel  the 
satisfaction  of  a  certain  mortgage  for  damages  and  penalty  pro- 
vided for  by  the  provisions  of  section  3364  of  the  Eevised  Stat- 
utes. It  is  alleged  in  the  complaint  that  said  mortgage  was 
executed  by  one  Chris  (t.  Longeteig  and  wife  in  favor  of  the 
defendants  Macmaster,  and  was  thereafter  assigned  to  the  de- 
fendant the  Canadian  and  American  Mortgagii  and  Trust  Com- 
pany; that  on  or  about  the  tenth  day  of  Decemiber,  1891,  the 
said  mortgagors  sold  and  conveyed  to  the  plaintiff,  who  is  the 
appellant  here,  the  mortgaged  premises.  It  is  also  alleged  that 
the  appellant  has  fully  *'paid  and  satisfied  said  notes  and  mort- 
gage in  80  far  as  the  holder  of  said  notes  and  mortgage  is  con- 
cemed.*'  It  is  further  alleged  that,  notwithstanding  said  mort- 
gage and  notes  had  been  fully  paid  and  satisfied,  appellant  did, 
on  the  fifteenth  day  of  March,  1898,  tender  to  said  defendants 
above  named,  in  lawful  money  of  the  United  States,  the  sum  of 
$500,  and  thereupon  "demanded  that  the  holder  of  said  mort- 
gage acknowledge  and  satisfy  the  said  mortgage  of  record.^' 
The  defendants  entered  a  general  demurrer  to  said  complaint, 
which  was  sustained  by  the  court,  and  judgment  of  dismissal 
entered,  from  which  judgment  this  appeal  was  taken.  The  or- 
der sustaining  the  demurrer  and  the  judgment  of  dismissal  are 
assigned  as  error. 

The  complaint  does  not  state  a  cause  of  action.  There  was 
no  error  in  sustaining  the  demurrer  and  entering  the  judgment 
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of  dismissal.  The  allegations  of  the  complaint,  to  wit,  ^^that 
the  said  plaintiff  has  fully  paid  and  satisfied  the  notes  and  mort- 
gage in  so  far  as  the  holder  of  said  notes  and  mortgage  is  con- 
cerned,'' is  not  a  sufficient  allegation  of  the  payment  in  full  of 
the  sum  secured  by  the  mortgage,  as  required  in  an  action 
brought  under  the  provisions  of  section  33G4  of  the  Bevised 
Statutes.  As  the  record  contains  no  error,  the  judgment  of 
the  court  below  must  be  sustained,  and  it  is  so  ordered,  Costa 
of  the  appeal  are  awarded  to  the  respondents. 

Huston  and  Quarles,  JJ.,  concur. 


(November  16,  1898.) 

FIRST  NATIONAL  BANK  OF  MOSCOW  v.  MABTIN. 
[55  Pac.  302.] 

Stipulation. — ^A  stipulation  of  parties  in  disregard  of  the  rules  of 
the  court  will  not  be  regarded  by  the  court. 

Bankbuftct — Bond  of  Assignee — Breach  of  Bond. — In  an  action 
upon  the  bond  of  an  assignee  in  bankruptcy,  where  the  trial 
court  finds  that  aesets  to  the  amount  of  $2,005  of  the  bankrupt'% 
estate  have  been  received  by  the  assignee,  that  all  of  the  proceed- 
ings required  by  statute  have  been  followed  up  to  enforce  an 
accounting  by  the  assignee,  but  that  such  assignee  has  failed 
and  neglected  to  aoobunt  for  such  assets,  a  finding  by  the  court 
that  such  failure  on  the  part  of  the  assignee  consUtutes  a  breach 
of  the  bond  ia  not  error. 

Sham  and  Fbi\olous  Answebs. — ^An  answer  which  contains  denials 

upon  information  and  belief  of  matters  which  are  entirely  made 

up  of  the  files  and  records  in  a  case  in  which  the  defendant  was 

a  principal  party  is  properly  stricken  out  as  sham  and  friyolous.. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County. 
G.  G.  Pickett  and  S.  S.  Denning,  for  Appellants. 

Where  it  is  that  an  action  is  pending  or  has  been  tried  in  the 
same  court  as  the  case  on  trial,  and  either  of  the  parties  rely  on 
the  records  of  the  other  case,  the  court  will  not  nor  cannot  take 
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judicial  cotice  of  such  record  unless  the  same  is  offered  in  evi- 
dence. {Downing  v.  Howlett,  6  Colo.  App.  291,  40  Pac.  606; 
ifyrrs  r.  State,  46  Ohio  St.  473,  15  Am.  St.  Bep.  638,  22  N.  E. 
43:  People  v.  De  La  Guerra,  24  Cal.  73,  77;  Water  Co.  v.  Coles, 
31  Cal.  21o;  Ralphs  v.  Hensler,  97  Cal.  296,  32  Pac.  2^3;  Daniel 
V.  Bellamy,  91  N.  C.  78;  Fetrier  v.  Bates,  65  Tex.  193; 
Idaho  Rev.  Stats.,  sec.  4208.)  Sham  and  irrelevant  answers  and 
irrelevant  and  redundant  matter  inserted  in  the  pleading  may 
be  stricken  out  upon  such  terms  as  the  court  in  its  terms  im- 
pose. (Fay  V.  Patterson,  61  Cal.  313;  Oreenhaum  v.  Turrill, 
57  CaL  286;  Lybecker  v.  Murray,  68  Cal.  186.) 

Forney,  Smith  &  Moore,  for  Respondent. 

It  is  fundamental  that  sham  and  irrelevant  answers  and  mat- 
ters inserted  in  a  pleading  may  be  stricken  out.  (Idaho  Rev. 
Stata.,  sec.  4208 ;  Pomero/s  Code  Remedies,  sees.  651,  662,  686 ; 
Bliss  on  Code  Pleadings,  422.)  Upon  the  right  to  strike  out 
matters  den]ring  court  records  upon  information  and  belief,  we 
cite  Mullally  v.  Townsend,  119  Cal.  47,  60  Pac.  1066,  which 
case  holds  that  the  court  can  absolutely  disregard  such  denials. 
{MuLcahy  v.  Buckley,  36  Pac.  144,  100  Cal.  484;  Cumins  v, 
Lawrence  Co,,  1  S.  Dak.  168,  46  N.  W.  182.)  The  allegations 
at  paragraph  4  of  the  complaint  being  expressly  admitted  at 
paragraph  4  of  the  answer,  none  of  the  defendants  could  question 
the  validity  of  the  claim  sued  upon.  The  claim  having  been 
allowed  by  the  assignee,  such  allowance  binds  the  bondsmen. 
An  assignee,  in  the  allowance  of  a  claim,  acts  judicially. 
{Krider  v.  Coley,  7  Kan.  App.  349,  61  Pac.  919.) 

HUSTON,  J. — ^This  is  an  action  upon  the  bond  of  an  as- 
signee in  bankruptcy.  The  record  presented  in  this  court  con- 
tains the  pleadings  in  the  case  (consisting  of  the  complaint,  de- 
murrer to  complaint,  the  answer,  demurrer  to  answer,  no- 
tice of  motion,  and  motion  to  strike  out  portions  of  the 
answer,  and  the  rulings  of  the  court  thereon),  the  findings 
of  fact  and  conclusions  of  law  by  the  court,  the  decree, 
a  bill  of  exceptions,  notice  of  appeal,  and  what  is  desig- 
nated in  the  record  as  an  "Enumeration  of  Original  Papers." 
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The  bill  of  exceptions  contains  simply  the  motion  of  plaintiff 
to  strike  out  a  portion  of  the  answer,  the  ruling  of  the  court 
sustaining  the  same,  and  the  defendants'  exception  thereto* 
Appellants  have  also  presented  the  court  with  a  bundle  of  pa- 
pers, purporting  to  be  the  files  and  copies  of  the  record  in  the 
bankruptcy  proceedings  in  which  the  principal  defendant  L.  D. 
Martin  was  appointed  assignee,  and  the  bond  sued  .on  was  given. 
It  seems  by  the  record  that  the  attorneys  in  the  case  stipulated 
that  these  papers  "may  be  omitted  from  the  printed  transcript 
on  appeal,  and  the  parties  hereto  agree  that  the  said  records  and 
files,  as  the  same  are  now  in  the  above  court,  may  be  used  upon 
the  hearing  of  said  appeal.'^  In  making  stipulations,  counsel 
should  not  be  unmindful  of  the  rules  prescribed  by  the  court. 
Our  rules  require  transcripts  to  be  printed.  We  cannot  consent 
to  go  into  an  examination  of  the  files  and  records  of  a  bank- 
ruptcy proceeding  which  was  pending  in  the  district  court  for 
several  years,  when  the  same,  or  such  portions  thereof  as  are 
essential  to  a  proper  presentation  of  the  case,  are  not  incorpor- 
ated in  the  printed  transcript.  We  think,  however,  that  we  can 
properly  dispose  of  this  case  from  a  consideration  of  the  printed 
transcript.  The  court  finds  that  the  said  L.  D.  Martin  has 
failed  and  neglected  to  account  for  the  assets  of  said  estate 
which  came  into  his  hands  as  such  assignee ;  that  there  came  into 
the  hands  of  said  assignee,  as  appears  by  the  invoice  of  the  as- 
sets of  said  bankrupt  estate,  property  of  the  appraised  value  of 
$2,005 ;  that  the  whole  amount  accounted  for  by  said  L.  D. 
Martin  as  assignee  was  $857.37 ;  that  the  total  amount  of  claims 
presented  against  said  estate  was  the  sum  of  $624.32,  or  there- 
abouts; that  no  dividends  were  ever  paid  by  said  assignee  to 
any  of  the  creditors.  These  findings  are  based  upon  the  evi- 
dence presented  to  the  court,  and,  in  the  absence  of  any  showing 
to  the  contrary,  will  be  deemed  correct.  It  is  admitted  by  de- 
fendants that  there  came  to  the  hands  of  said  assignee,  as  such, 
assets  of  said  bankrupt's  estate  to  the  amount  of  $2,005.  It  is 
further  admitted  by  the  defendants  that  no  dividend  has  ever 
been  paid  to  the  creditors  of  said  estate.  These  facts,  found  by 
the  court  and  admitted  by  the  defendants,  would  seem  to  be 
sufficient  to  establish  the  liability  of  the  defendants. 
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Counsel  for  appellants  make  five  assignments  of  error.  The 
first  is  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint  contains  a  concise 
statement  of  the  proceedings  in  bankruptcy  leading  up  to  and 
constituting  the  alleged  breach  of  the  conditions  of  the  boni 
This  error  is  not  well  laid. 

The  second  error  assigned  is  in  sustaining  the  demurrer  to 
defendants'  answer^  and  the  third  assignment  is  in  striking  out 
a  portion  of  the  answer.  There  was  no  error  either  in  sustain- 
ing the  demurrer,  or  in  allowing  the  motion  to  strike  out.  The 
answer  admitted  enough  to  entitle  the  plaintiff  to  judgment. 
The  denials  were  mostly  upon  information  and  belief.  To  des- 
ignate an  answer  as  sham  and  frivolous  which  is  made  up  of 
denials,  upon  information  and  belief,  of  matters  entirely  of 
record  in  a  proceeding  in  which  the  defendant  was  a  principal 
party,  is  emulative  of  the  roaring  of  Nick  Bottom.  The  defend- 
ant must  of  necessity  have  been  conver^nt  with  all  the  proceed- 
ings in  bankruptcy,  and  for  him  to  deny  under  oath  any  knowl- 
edge of  them  is  not  calculated  to  inspire  the  court  with  that  un- 
faltering trust  which  it  is  always  desirable  courts  should  have  in 
the  statements  in  pleadings  prepared  by  counsel. 

There  is  nothing  in  the  fourth  and  fifth  assignments  of  error. 
The  fourth  is  to  the  entering  of  judgment  against  defendants, 
and  the  fifth  is  to  the  receiving  in  evidence  of  the  papers  (files 
and  record)  in  the  bankruptcy  proceedings.  We  find  no  error 
in  the  action  of  the  court  in  either  instance.  The  points  made 
in  the  defendants'  brief  do  not  seem  to  have  any  particular  re- 
lation to  the  assignments  of  error,  but  we  think  it  unnecessary 
to  discuss  them  in  detail.  As  to  the  action  of  the  district  court 
in  the  bankruptcy  proceedings,  it  is  sufficient  to  say  that  such 
action  is  not  here  for  review,  nor  could  it  be  reviewable  in  this 
case.  Judgment  of  the  district  court  is  affirmed,  with  costs  to 
respondent. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 
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ON     REHEARING. 
(December  7,  1898.) 

SULLIVAN,  C.  J. — A  petition  for  rehearing  has  been  filed 
in  this  case  bj  counsel  for  appellant,  based  on  two  grounds :  1. 
That  the  court  misapprehended  the  facts ;  and  2.  That  the  court 
is  mistaken  in  the  law  as  applied  to  the  actual  facts.  The  court 
understands  the  facts  as  set  forth  in  the  transcript,  and  has  cor- 
rectly applied  the  law  applicable  to  those  facts.  The  inventory 
value  of  the  property  placed  in  the  hands  of  the  assignee  was 
$2,005.  He  failed  to  file  any  account  of  his  management  of 
said  insolvent  estate  until  the  court  compelled  him  to,  on  the 
application  of  some  of  the  creditors.  He  then  filed  what  he 
terms  his  "final  account.'^  Objection  was  made  thereto  by  some 
of  the  creditors,  and  sustained  by  the  court.  Thereafter  he  filed 
an  amended  final  account.  That  was  objected  to,  and  objection 
sustained  by  the  court.  And  thereafter  he  filed  a  second 
amended  final  account,  which  was  objected  to,  and  objection 
sustained  by  the  court.  And  thereafter  he  filed  his  supplemen- 
tal final  account,  which  was  objected  to,  and  objection  sustained 
by  the  court.  We  have  examined  said  accounts,  and  think  the 
court  committed  no  error  in  refusing  to  settle  them.  Section 
5901  of  the  Revised  Statutes  provides  that  upon  the  assignee 
filing  his  final  account,  the  court  must  settle  the  same.  Neither 
of  the  accounts  filed  was  such  as  is  contemplated  by  said  section. 
The  assignee  is  required  to  account  strictly  for  the  trust  prop- 
erties. It  is  shown  that  the  merchandise,  liquors,  bar  fixtures, 
etc.,  were  valued  in  the  inventory  at  $2,005 ;  that  $983.55  there- 
of was  accounted  for,  "item  by  item" ;  and  it  is  shown  that  the 
assignee  received  therefor  $493.  Deducting  the  invoice  price  of 
the  items  so  accounted  for  from  the  total  invoice  or  appraised 
value  would  leave  in  his  hands  goods  appraised  at  $1,011.45, 
from  which  he  claims  to  have  realized  $364.38,  or  sufficient  to 
make  his  total  cash  receipts  $857.38.  He  has  failed  and  re- 
fused to  account  for  the  said  balance  of  said  stock  so  appraised 
at  $1,011.46,  as  required  by  law.  He  simply  reports  that  he 
has  realized  therefrom  $364.38,  and  that  he  is  unable  to  account. 
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giving  the  items — ^where  sold,  to  whom  sold,  and  the  price  re- 
ceived for  each;  $364.38  deducted  from  the  $1,011.45  would 
leave  in  his  hands,  unaccounted  for,  $637.07  of  said  assets,  which 
is  amply  suflBcient  to  pay  the  judgment  in  this  case,  without 
taking  into  consideration  the  balance  of  the  $857.38  cash  re- 
ceived by  the  assignee  after  deducting  the  claims  that  the  court 
bas  ordered  paid  therefrom.  It  is  shown  that  an  estate  valued 
at  $2,005  came  into  the  hands  of  the  assignee,  with  claims 
against  it  amounting  to  but  $624.35,  and  the  entire  assets  were 
absorbed  in  the  payment  of  costs  and  assignee's  and  attorney's 
feee,  except  $18.67,  which  the  assignee  attempts  to  turn  in  to 
court,  and  asks  to  have  sufficient  thereof  applied  in  payment  of 
the  amount  due  the  officers  of  Latah  county.  An  assignee  can- 
not dispose  of  the  assets  or  cash  which  he  receives  as  he  may 
think  best.  His  only  safety  is  in  making  no  sales  except  such 
as  are  authorized  by  the  court,  and  in  paying  no  claims  except 
as  directed  by  the  court.  While  it  is  true  he  reports  that  he  had 
sold  said  $1,011.45  worth  of  property,  it  is  also  true  that,  after 
demand  therefor  by  the  creditors,  he  has  neglected  to  file  an  item- 
ized report  of  the  sale  of  said  property — when  sold,  and  to  whom 
sold,  and  the  price  received  for  such  items.  The  creditors  have 
a  right  to  know  what  becomes  of  each  piece  of  property  placed 
in  the  assignee's  hands,  and  it  is  his  duty  to  keep  an  accurate 
account  of  his  dealings  with  the  trust  property.  {Hooper  v. 
Winston,  24  111.  354.)  In  case  he  fails  to  do  to,  every  presump- 
tion is  against  him.  If  the  assignee  was  not  satisfied  with  the 
action  of  the  court  in  refusing  to  settle  his  final  account,  or 
what  he  presented  as  his  final  account,  he  had  his  remedy. 
However  much  this  court  may  deplore  the  hardship  that  may 
come  to  the  sureties  of  the  assignee  because  of  his  management 
of  this  estate,  we  are  fully  satisfied  with  the  opinion  in  this 
case,  and  the  petition  for  a  rehearing  is  denied. 

Huston  and  Quarles,  J  J.,  concur. 
Idaho,  Vol.  6—14 
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(November   17,   1898.) 

BUliBAis^K  V.  KIKBY. 
[55  Pac.  295.] 

HoiCESTEAD  —  Statute  Must  be  Strictly  Gouflied  With  to 
Cbeate. — ^To  entitle  one  to  the  benefit  oi  a  homestead  the  pro- 
visions of  the  statute  as  to  filing  and  declaration  of  homestead 
must  be  strictly  complied  with. 

Same — ^Deolabation  —  Acknowledgment. —  When  K.,  a  married 
woman,  filed  a  declaration  of  homestead  upon  community  propr 
erty,  which  declaration  was  not  adcnowledged  and  certified  aa 
required  by  statute,  such  filing  did  not  constitute  the  property 
filed  on  a  homestead,  and  it  is  too  late  after  judgment  sale  and 
sherifTs  deed  thereunder  to  ask  for  the  reformation  of  such 
acknowledgment  in  an  action  by  the  grantor  in  the  sheriiTB  deed 
to  recover  possession  of  the  property. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County. 

Forney,  Smith  &  Moore,  for  Appellant. 

The  court  made  and  signed  findings  of  fact,  conclusions  of 
law  and  decree,  finding  for  the  defendant  and  permitting  the 
said  instrument  to  stand  against  a  creditor  and  supplying  the 
defect  in  the  certificate  of  acknowledgment  by  extraneous  evi- 
dence. The  declaration  was  absolutely  void.  (Beck  v.  Soward, 
76  Cal.  527,  18  Pac.  650 ;  Kennedy  v.  Oloster,  98  Cal.  143,  32 
Pac.  941;  Co-opeixLiive  Loan  etc,  Assn.  v.  Green,  5  Idaho,  660, 
61  Pac.  770;  Ooodwin  v.  MoHgage  Co.,  110  TJ.  S.  1,  3  Sup.Ct. 
Hep.  473;  Smith  v.  Richards,  2  Idaho,  498,  21  Pac.  419.)  Xo 
rights  were  acquired  under  the  said  instrument  purporting  to 
be  a  homestead  declaration.  (Kennedy  v.  Oloster,  98  Cal.  143, 
32  Pac.  dUiBech  v.  Soward,  76  Cal.  527,  18  Pac.  650;  Waples 
on  Homesteads,  169-176  and  cases,  note  4)  The  defense  is  in- 
sufficient. (Kennedy  v.  Oloster,  supra;  Beck  v.  Soward,  supra; 
Pomero/s  Code  Remedies,  sees.  87,  88,  92,  94,  97,  99;  Good- 
win V.  Mortgage  Co.,  110  U.  S.  1,  3  Sup.  Ct.  Bep.  473— Justice 
Harlan.)  The  method  provided  by  the  statute  of  Idaho,  sections 
3035-3038,  inclusive,  is  the  only  method  or  mode  by  which  a 
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homestead  can  be  acquired  in  Idaho.  (Rosenthal  v.  Merced 
Bank,  110  Cal.  203,  42  Pac.  640 ;  Law  v.  Spence,  5  Idaho,  244, 
48  Pac.  282  (284)  ;  Wright  v.  Westheimer,  3  Idaho,  232,  35  Am. 
St.  Eep.  269,  28  Pac.  430;  Wilcox  v.  Deere,  5  Idaho,  546,  51 
Pac.  98;  Gaylord  v.  Place,  98  Cal.  478,  479,  33  Pac.  484;  Smith 
V.  Richards,  2  Idaho,  498,  21  Pac.  419.)  Conceding  that  the 
defendants  acquired  an  equitable  interest  by  virtue  of  the  prri- 
tended  homestead,  such  right  has  been  absolutely  waived.  It  was 
not  set  up  in  the  original  case  of  H.  C  Burbanh  &  Co,  v,  Thom- 
as Kirby.  The  lands  and  premises  herein  were  attached  in  that 
case.  The  defendant  should  have  defended  therein.  (Waples  on 
Homesteads^  882,  883 ;  Stockton  v.  Ford,  18  How.  418 ;  Harshr 
man  v.  Knox  County,  122  XT.  S.  306,  7  Sup.  Ct.  Eep.  1171.)  A 
defective  homestead  cannot  be  aided  by  extraneous  evidence. 
{WUcox  V.  Deere,  supra;  Kennedy  v,  Oloster,  supra;  Goodwin 
V.  Mortgage  Co.,  supra;  Waples  on  Homesteads,  177.)  There 
being  no  valid  declaration  on  file  at  the  time  of  the  levy  of  the 
attachment  in  Z7.  C.  Burbank  &  Co.  v.  Thomas  Kirby,  the 
premises,  although  community  property,  were  subject  to  levy 
in  said  case.  (Idaho  Bev.  Stats.,  3039;  Wright  v.  Westheimer, 
3  Idaho,  232,  35  Am.  St.  Rep.  269,  28  Pac.  430;  Law  v.  Spence, 
5  Idaho,  244,  48  Pac.  282  (284).) 

James  E.  Babb  and  George  W.  Coutts,  for  Respondents. 

A  declaration  of  homestead  is  an  "instrument"  within  section 
2971  of  the  Revised  Statutes.  The  certificate  of  acknowledg- 
ment is  reformable  if  the  acknowledgment  was  properly  taken. 
The  right  to  reform  is  good  against  all  personis  chargeable  with 
notice.  (Grotenkemper  v.  Carver,  77  Tenn.  230 ;  Coal  Creek  Min. 
Co.  V,  Heck,  83  Tenn.  497.)  Possession  charges  persons  with 
notice  of  right  of  reformation.  (Morrison  v.  Wilson,  13  Cal. 
495,  73  Am.  Dec.  593 ;  Stahn  v.  Hall,  10  Utah,  400,  37  Pac. 
585;  Phoenix  Mut.  Life  Ins.  Co.  v.  Beaman,  5  Kan.  App. 
772,  48  Pac.  1007.)  Where  parties  actually  know  an  instru- 
ment to  be  of  record,  though  defectively  certified,  they  are 
charged  v,ith  notice  that  it  may  have  been  correctly  acknowl- 
edged, though  it  be  defectively  certified.  (Brusie  v.  Gates,  80 
Cal.  462,  22  Pac.  284,  286;  Whittier  v.  Varney,  10  N.  H.  300; 
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W&del  v.  Herman,  59  Cal.  507;  Piatt's  Property  Rights  of  Mar- 
ried Women,  55,  56.)  A  declaration  of  homestead  on  commu- 
nity property  is  not  then  within  the  intent  of  purpose  of  the 
statute  requiring  separate  examination  and  acknowledgment 
{Clements  v.  Stanton,  47  Cal.  61;  Furrow  v.  Athey,  21  Neb. 
671,  59  Am.  Eep.  867,  33  N.  W.  208.) 

HUSTON,  J. — PlaintijBE  having  recovered  a  judgment  in  the 
district  court  against  defendant  Thomas  Kirby,  issued  execution 
thereon,  and  levied  upon,  and  sold  thereunder,  certain  real  es- 
tate of  said  defendant.  Having  received  a  sheriflE's  deed  of  the 
real  estate,  plaintiff  made  demand  of  possession  of  the  property 
of  defendant,  and,  possession  being  refused  by  the  defendant, 
plaintiff  brought  this  action  to  recover  possession.  Judgment  in 
the  first  action  was  taken  by  default  after  personal  service,  no  ap- 
pearance having  been  made  in  said  action  by  defendant.  To 
this  action  defendants  appear,  and  set  up  as  a  defense  that 
prior  to  the  levy  of  the  attachment  and  recovery  of  judgment 
by  plaintiff  against  the  defendant  Thomas  Kirby,  the  defendant^ 
May  Kirby,  as  the  wife  of  the  said  Thomas  Kirby,  had  filed  a 
declaration  of  homestead  upon  the  real  estate  in  question,  and 
that  by  reason  thereof  said  real  estate  was  not  subject  to  levy 
and  sale.  The  real  estate  in  question  was  community  property 
It  is  claimed  by  plaintiff  that  the  declaration  cf  homestead  filed 
by  said  defendant  May  Kirby,  as  wife  of  defendant,  Thomas 
Kirby,  not  having  been  acknowledged,  as  required  by  the  statute 
of  Idaho,  the  same  was  void  and  inoperative,  and  did  not  con- 
stitute a  homestead  under  the  statutes  of  this  state.  Section 
3070  of  the  Revised  Statutes  of  Idaho  is  as  follows:  "In  order 
to  select  a  homestead,  the  husband  or  other  head  of  the  famr 
ily,  or  in  case  the  husband  has  not  made  such  selection,  the  wife 
must  execute  and  acknowledge  in  the  same  manner  as  a  con- 
veyance of  real  property  is  acknowledged,  a  declaration  of  home- 
stead and  file  the  same  for  record.'^  Section  3073  provides  that : 
"From  and  after  the  time  the  declaration  is  filed  for  record,  the 
premises  therein  described,  constitute  a  homestead."  It  is  pal- 
pable that  the  declaration  of  homestead  relied  upon  by  the  de- 
fendants in  this  case  was  not,  as  shown  by  the  certificate  of  the 
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notary,  acknowledged,  as  required  by  statute.  Section  2971  of 
the  Hevised  Statutes  of  Idaho  is  as  follows:  '^When  the  ac« 
knowledgm^it  or  proof  of  the  execution  of  an  instrument  is 
properly  made,  but  defectively  certified,  any  party  interested 
may  have  an  action  in  the  district  court  to  obtain  a  judgment 
correcting  the  certificate."  The  statutes  we  have  quoted  were 
copied  from  those  of  California,  and  before  their  adoption  by 
Idaho  had  been  repeatedly  passed  upon  and  construed  by  the 
supreme  court  of  the  former  state.  In  Kennedy  v.  Oloster,  98 
Cal.  143,  32  Pac.  941,  following  Beck  v.  Soward,  76  Cal.  527,  18 
Pac.  650,  the  court  says:  ''The  certificate  must  be  attached  to 
the  declaration,  and  the  paper  may  then  be  filed  for  record,  and 
constitute  a  homestead ;  but,  if  the  certificate  is  not  made  in  sub- 
stantial conformity  to  the  requirements  of  the  statutes,  the 
paper  is  not  entitled  to  record,  and  if  filed  and  recorded,  it  will 
not  constitute  a  homestead."  Accepting  the  construction  of  the 
statute  as  given  by  the  supreme  court  of  California,  we  must 
conclude  that  at  the  time  the  attachment  by  plaintiff  was  levied, 
at  the  time  he  recovered  judgment,  at  the  time  of  the  sale  under 
execution,  and  the  making  and  delivering  of  a  deed  by  the 
sheriff,  no  homestead  existed  on  the  lands  in  question. 

But  it  is  claimed  by  counsel  for  defendants  that,  as  the  ac- 
knowledgment was  properly  taken,  and  that  the  defect  in  the 
certificate  arose  from  an  oversight  on  the  part  of  the  notary,  the 
defendants  are  entitled  to  have  said  certificate  reformed  in  this 
action,  and  that  such  reformation  shall  relate  back  to  the  time 
of  the  filing  for  record  of  the  declaration  of  homestead.  We  can- 
not agree  with  this  contention.  We  have  examined  all  of  the 
authorities  accessible  cited  by  counsel  in  support  of  his  position, 
and  find  that  without  exception  they  apply  to  cases  of  convey- 
ances. A  homestead  is  not  a  conveyance.  It  possesses  none  of 
the  essential  requisites  of  a  conveyance.  There  is  neither  grantor, 
nor  grantee,  nor  consideration  in  a  declaration  of  homestead. 
There  is  no  transfer  of,  or  change  in,  the  title.  It  is  the  act 
of  the  owner  of  the  property,  whereby  such  owner  secures  a  right 
or  privilege  given  him  by  the  statute,  and  which  is  in  derogation 
of  the  common  law  and  common  right,  and  which  can  only  be 
secured  by  a  substantial  compliance  with  the  provisions  of  the 
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statute,  conditions  precedent  to  the  investiture  of  the  property 
with  the  exceptional  character  contemplated.  If  the  title  to 
the  property  passes  from  the  owner  by  due  and  proper  proceed- 
ings in  the  course  of  law,  he  cannot,  after  euch  title  has  vested 
in  another,  defeat  it  by  establishing  a  homestead  nunc  pro  tunc. 
The  declaration  of  homestead  was  prepared,  executed,  and  ac- 
knowledged on  the  10th  of  August,  1893.  On  the  third  day  of 
I^overaber,  1893,  it  was  filed  for  record.  On  February  15,  1894, 
plaintiff  commenced  his  action,  and  issued  attachment,  and 
levied  the  same  upon  the  property  in  question;  and  on  March  31, 
1894,  judgment  was  entered  against  the  defendant  Thomas 
Kirby  and  in  favor  of  plaintiff.  On  August  26,  1894,  execution 
was  issued  on  the  judgment,  and  on  November  12th  sale  was  had, 
and  certificate  of  sale  and  sheriff's  deed  were  thereafter  exe- 
cuted and  delivered  to  plaintiff.  Defendants  had  six  months 
and  over  after  the  execution  of  the  declaration  of  homestead  in 
which  to  have  the  defective  certificate  of  acknowledgment  cor- 
rected as  provided  in  section  2971  of  the  Revised  Statutes,  or  to 
file  a  new  and  proper  declaration,  and  did  not  avail  themselves 
of  either  remedy.  Judgment  of  district  court  is  reversed,  with 
costs  to  appellant. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 

ON  REHEARING. 
(December   15,    1898.) 

QUARLES,  J. — The  respondents  have  filed  a  pd;ition  for 
rehearing,  which  we  have  carefully  considered.  The  certificate 
of  acknowledgment  to  the  declaration  of  homestead  in  question 
here  cannot  be  reformed  so  as  to  affect  the  attachment  lien  of 
the  appellant.  We  think  that  such  certificate  to  a  declaration 
of  homestead  may  be  amended,  but  not  as  against  a  creditor 
who  has,  by  attachment  judgment  or  other  means,  acquired  a 
lien  on  the  premises  claimed  as  a  homestead.  Under  section 
3070  of  the  Revised  Statutes,  the  declaration  of  homestead  must 
be  acknowledged  in  the  same  manner  as  a  conveyance  of  real 
estate.  Section  3072  provides  that  the  declaration  must'  be  re- 
corded in  the  county  recorder's  office,  and  by  section  3073  the 
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declaration  takes  effect  from  the  time  it  is  filed  for  record.  Un- 
less the  declaration  is  acknowledged  as  required  by  law,  the  re- 
corder is  not  required  to  file  or  record  it.  If  it  is  not  ac- 
knowledged and  ceiidfied  in  the  manner  required  by  law,  the  fil- 
ing and  recording  of  it  in  the  county  recorder's  oflBoe  imports  no 
notice  to  creditors,  and  does  not  bind  them.  The  proceeding  to 
exempt  the  homestead  is  a  statutory  one.  To  exempt  the  home 
from  the  lien  of  attachment,  judgment,  or  execution,  a  declara- 
tion, containing  the  matters  required  by  law,  acknowledged  as 
required  by  law,  and  the  acknowledgment  certified  as  required  by 
law,  must  be  filed  in  the  county  recorder's  office  in  the  county 
where  the  homestead  is  situated. 

Query:  If  a  declaration  is  properly  executed,  properly  ac- 
knowledged, but  the  acknowledgment  defecti-Tely  certified,  can 
the  declarant  maintain  an  action  to  amend  or  reform  the  cer- 
tificate, there  being  no  liens  on  the  homestead?  We  are  aeked 
to  decide  this  question,  but  it  is  unnecessary  to  do  so  in  this 
case.  We  will  content  ourselves  with  the  suggestion  that  courts 
do  not  entertain  idle  suits,  and  the  declarant  could,  in  the  case 
suggested.,  get  all  of  the  relief  that  he  is  entitled  to  by  merely 
executing  a  new  declaration,  and  filing  it  for  record,  with  a 
proper  certificate  of  acknowledgment  thereto,  or  by  acknowledg- 
ing and  procuring  a  proper  certificate  of  acknowledgment  to 
the  old  declaration.  Courts  are  averse  to  helping  those  who 
can  help  themselves,  but  will  not  do  so.    A  rehearing  is  denied. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 
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(November  19,  1898.) 
APPLINGTON  V.  G.  V.  B.  MINING  COMPANY. 

[65  Pac.  241.] 
Default  Judgment — Sebvice  of  Summons — Judgment-boii<. — On 
appeal  from  a  default  judgment  against  a  foreign  oorporatioa 
who  has  not  appeared  in  the  action,  the  judgment-roll  must  con- 
tain evidence  of  the  service  of  the  summons  upon  that  person 
designated  by  such  corporation  upon  whom  process  is  to  be  served 
under  the  provisions  of  section  2653,  Revised  Statutes,  or 
else  upon  one  of  the  agents  or  officers  of  such  corporation  men> 
tioned  in  subdivision  2  of  section  4144,  Revised  Statutes,  and 
if  such  evidence  of  service  of  summons  does  not  appear  in  the 
judgment-roll,  the  judgment  will  be  reversed  on  appeal. 
(Syllabus  by  the  court.) 

•  APPEAL  from  District  Court,  Blaine  County. 
Texas  Angel,  for  Appellant. 
No  brief  filed. 
A.  P.  Montandon,  for  Respondent. 

Before  the  filing  and  service  of  the  notice  of  appeal  in  this 
cause,  which  was  filed  and  served  December  14,  1897,  defendant 
filed  and  served  its  general  appearance.  By  a  general  appear- 
ance defendant  gave  the  court  immediate  jurisdiction  over  its 
person  (Code,  sec.  4892),  and  thereby  cured  any  defect  in  the 
service  of  summons  upon  it.  If  before  the  general  appearance 
the  judgment  complained  of  was  invalid  because  of  insufiicient 
service  or  an  insufficient  return,  by  the  general  appearance  it 
was  made  valid,  and  thereby  became  and  thenceforth  was  a  per- 
fect and  valid  judgment.  (Stcinhach  v.  Leese,  27  Cal.  299; 
Olidden  v.  Packard,  28  Cal.  649 ;  Moore  v.  Koubly,  1  Idaho,  55; 
Curtis  V.  Walling,  2  Idaho,  416,  18  Pac.  54.) 

QUARLES,  J. — Thifi  action  was  commenced  by  the  respon- 
dent, as  plaintiff,  against  the  appellant,  as  defendant,  to  re- 
cover upon  eight  several  promissory  notes  executed  by  the  ap- 
pellant to  divers  parties,  and  by  the  several  payees  assigned  to 
the  respondent.    Each  of  said  notes  was  executed  prior  to  Jan- 


Digitized  by  VjOOQIC 


Nov.  1898.]      Appmngton  v.  Q.  V.  B.  Min.  Co.  217 

Opinion  of  the  Ck)ari — Quarles,  J. 

nary  1, 1897,  and  drew  interest  from  date  at  the  rate  of  eighteen 
per  cent  per  annum,  and  the  complaint  alleges  that  interest  waa 
paid  on  each  of  said  notes  to  January  1,  1897.  The  complaint 
alleges  that  the  defendant  is  a  corporation  organized  and  doing 
business  under  the  laws  of  the  state  of  New  York,  and  operat- 
ing mines  in  Blaine  county,  Idaho.  The  complaint  was  filed 
January  12, 1897,  and  summons  issued  that  day,  and  was  placed 
in  the  hands  of  the  sheriff  of  Blaine  county,  who  returned  that 
lie  served  the  same,  with  a  copy  of  the  complaint  in  the  action, 
*%y  delivery  to  and  leaving  with  Mrs.  Nancy  Thurber,  the  presi- 
dent of  said  G.  V.  B.  Mining  Company,  a  corporation,  in  the 
county  of  Blaine,  on  the  thirteenth  day  of  January,  a  copy  of  said 
Bummons,'*  etc.  The  prayer  for  judgment  in  the  complaint  ia 
as  follows :  "Wherefore  plaintiff  demands  judgment  against  de- 
fendant for  the  sum  of  thirteen  thousand  two  hundred  forty- 
one  dollar  and  fifty-six  cents,  with  interest  thereon  from  the  first 
day  of  January,  1897,  at  the  rate  of  one  and  one-half  per  cent 
per  month,  for  two  hundred  fifty  dollars  attorney  fee,  and  costs.'* 
The  notice  in  the  summons,  and  required  by  subsection  4,  sec- 
tion 4140  of  the  Revised  Statutes,  is  as  follows,  to  wit :  "And  you 
are  hereby  notified  that  if  you  fail  to  appear  and  answer  the 
said  complaint,  as  above  required,  the  said  plaintiff  will  take 
judgment  by  default  for  the  sum  of  $13,241.65,  with  interest 
thereon  from  the  first  .day  of  January,  1897,  at  the  rate  of  one 
and  one-half  per  cent  per  month."  The  defendant  having  failed 
to  appear,  its  default  was  entered  by  the  clerk,  and  thereupon 
judgment  was  entered  against  the  defendant  by  the  clerk  on  tbe 
twenty-eighth  day  of  January,  1897,  for  $13,670.30,  and  costs, 
taxed  at  ?il2.55.  From  this  judgment  the  defendant  corpora- 
tion appeals,  and  this  cause  is  before  us  upon  the  judgment-roll, 
which,  under  the  provisions  of  section  4466  of  the  Bevised  Stat- 
utes consists  in  this  case  of  "the  summons  with  the  affidavit  or 
proof  of  service,  and  the  complaint,  with  a  memorandum  in- 
dorsed thereon  that  the  default  of  the  defendant  in  not  answer- 
ing  was  entered,  and  a  copy  of  the  judgment*'  This  appeal  ig 
to  be  decided  upon  the  judgment-roll  solely. 

No  question  as  to  the  sufficiency  of  the  complaint  arises.    The 
appellant  contends  that  the  certificate  of  service  of  summons 


Digitized  by  VjOOQIC 


218  Applington  v,  G.  V.  B.  Min.  Co.        [6  Idaho, 

Opinion  of  the  Court — Quarles,  J. 

made  by  the  sheriff,  the  material  part  of  which  is  hereinbefore 
quoted,  shows  that  the  summons  was  not  served  upon  any  agent 
or  person  upon  whom  such  service  could  be  legally  made,  for 
which  reason  the  defendant  had  not  been  summoned,  and  the 
judgment  was  without  jurisdiction,  and  void.  We  think  this 
contention  is  correct.  Section  2653  of  the  Revised  Statutes  pro- 
vides, inter  alia,  that  a  foreign  corporation  doing  business  in  this 
state  must,  by  writing  filed  with  the  clerk  of  the  district  court 
in  the  county  in  which  ite  principal  place  of  business  is,  and 
also  with  the  Secretary  of  State,  "designate  some  person 
residing  in  the  county  where  the  principal  place  of  business  of 
such  corporation  in  this  state  is  conducted,  upon  whom  pro- 
cess," etc.,  "may  be  served;  and  that  service  upon  such  person 
shall  be  valid  service  upon  such  corporation.^'  It  is  provided 
in  section  4114  of  the  Revised  Statutes  that:  "The  summons 
must  be  served  by  delivering  a  copy  thereof,  as  follows:  1.  If 
the  suit  is  against  a  corporation  formed  under  the  laws  of  this 
state  to  the  president  or  other  head  of  the  corporation,  sec- 
retary, cashier,  or  managing  agent  thereof;  2.  If  the  suit  is 
against  a  foreign  corporation  ....  doing  business  and  hav- 
ing a  managing  or  business  agent,  cashier  or  secretary  with- 
in this  state  to  such  agent,  cashier  or  secretary."  Now,  the 
proof  of  service  in  the  record  before  us  is  silent  as  to. whether 
a  designation  in  writing  of  a  person  residing  in  Blaine  coimty 
upon  whom  process  might  be  served  for  and  on  behalf  of  the 
foreign  corporation  defendant  was  on  file  in  the  oflBoe  of  the 
district  clerk  of  said  county,  or  in  the  ofiice  of  the  Secretary  of 
State  or  not,  while  said  proof  of  service  shows  that  such  service 
was  made  upon  Mrs.  Thurber,  the  president  of  the  defendant 
corporation,  and  does  not  show  that  she  was  the  "managing"  or 
*T)usines6"  agent  or  "cashier^'  or  "secretary"  of  the  defendant 
corporation.  We  cannot  presume  that  Mrs.  Thurber  was  a 
managing  or  business  agent,  or  that  she  was  a  secretary  or 
cashier  of  the  company.  A  service  of  summons  on  a  foreign  cor- 
poration, to  be  good,  must  be  made  in  the  manner  prescribed  by 
the  statutes.  Under  the  provisions  of  sections  2653  and  4144  of 
the  Revised  Statutes,  the  service  of  summons  shown  by  the  cer- 
tificate of  the  sheriff  in  the  record  before  us  cannot  be  held  good. 
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For  want  of  proof  of  a  valid  service  of  the  flnmmons,  the  clerk 
had  no  jurisdiction  to  enter  the  judgment.  (See  the  case  of  Trmi 
Co.  V.  McGregor,  decided  by  this  court,  and  reported  in  5 
Idaho^  510,  51  Pac,  at  page  104,  and  authorities  there  cited.) 
Then  the  clerk  entered  judgment  for  over  $200  more  than  the 
amount  specified  in  the  notice  in  the  summons  above  quoted. 
This  was  error,  but  as  to  the  effect  of  this  error  in  the  absence 
of  other  error  it  is  not  necessary  for  us  to  decide.  Judgment 
reversed,  with  costs  to  appellant. 

Sullivan^  C.  J.,  and  Huston,  J.,  concur. 


(November  19,  1898.) 
CORNWELL  V.  McCOY. 

[65  Pac.  240.] 

AOKNCT  —  LOAKIKO         MONEY  —  INTEREST  —  COMMISSION — ^USUBY. — M. 

applied  to  plaintiff  by  a  written  application,  wherein  he  ap- 
pointed plaintiff  his  agent  for  the  purpose,  to  procure  for  him 
a  loan  of  $600  for  a  period  of  five  years,  with  interest  at  the 
rate  of  eight  per  cent  per  annum,  payable  annually.  For  his  ser- 
vices in  procuring  said  loan  plaintiff  charged  M.  a  commission 
of  ten  per  cent  upon  the  sum  so  procured  and  loaned,  M.  and 
hifl  wife  giving  to  plaintiff  their  notes  and  mortgage  to  secure 
Baid  sum.  Held,  that  such  charge  for  commission,  in  the  absence 
of  any  proof  showing  that  plaintiff  was  acting  as  the  agent  of 
party  from  whom  said  loan  was  procured,  or  that  such  party 
was  interested  in  or  received  any  part  of  the  commission  so 
charged,  the  same  did  not  come  within  the  provision  of  title  7» 
diapter  10,  Revised  Statutes  of  Idaho,  and  was  not  usurious. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County. 

James  E.  Babb,  for  Appellant. 

The  special  defense  did  not  allege  facta  sufficient  to  consti- 
1;iite  a  defense.  {Mackey  v.  Winkler,  36  Minn.  513,  29  N.  W. 
337;  Acheson  i?.  Chase,  28  Minn.  211,  9  N.  W.  734;  Nichols 
47.  Osbom,  41  K  J.  Eq.  92,  3  Atl.  155;  Thomas  v.  Miller,  39 
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Minn.  339,  40  N.  W.  358;  Secor  v.  Patterson,  114  Mich.  37, 
72  N.  W.  9 ;  Merck  v.  American  etc.  Mtg.  Co.,  79  Ga.  213,  7 
S.  E.  266-269.)  Usury  must  be  pleaded  and  must  be  estab- 
lished by  evidence  beyond  a  reasonable  doubt.  (Jones  on  Mort- 
gages, loth  ed.,  sec.  643;  Jefferson  v.  Burhans,  85  Fed.  949.) 

S.  C.  Herren,  for  Ilespondents. 

The  defendants  contend  that  the  contract  upon  which  thi» 
action  is  based  is  usurious  and  void.  The  evidence  shows  and 
the  plaintiff  practically  admits  these  notes  to  be  interest  notes, 
but  treats  them  as  a  commission.  If  interest  notes,  then  they 
must  be  legal  interest.  The  law  knows  no  such  term  as  com- 
mission interest.  If  Mr.  Tallmon,  the  principal,  could  not 
charge  compound  interest,  certainly  his  agent,  Mr.  Cornwell, 
could  have  no  greater  or  more  extensive  privileges  under  the 
law.  The  two  contracts  referred  to  by  plaintiff  in  his  brief  are 
but  the  ordinary  forms  used  by  brokers.  (Banks  v.  Flint,  54 
Ark.  40,  14  S.  W.  769,  16  S.  W.  477.)  Under  sections  1264, 
1265  and  1266  of  the  Kevised  Statutes  of  the  state  of  Idaho, 
we  find  the  rule  laid  down  governing  and  defining  usury  in 
this  state,  and  in  addition  to  the  statute,  this  court  has  con- 
strued the  rule  to  be  that  "usury  cannot  be  charged  rither  di- 
rectly or  indirectly.'*  (Vermont  Loan  etc.  Oo.  v.  Hoffman,  5 
Idaho,  376,  49  Pac.  314;  Warren  v.  Johnson,  38  Kan.  768,  17 
Pac.  592;  Matthews  v.  Toogood,  23  Neb.  536,  37  N.  W.  266; 
Thompson  v.  Ingram,  51  Ark.  546,  11  S.  W.  881;  Horkan  v. 
Nesbitt,  58  Minn.  487,  60  N.  W.  132 ;  Fowler  v.  Equitable  Trust 
Co.,  144  U.  S.  384,  12  Sup.  a.  Rep.  1.) 

HUSTON,  J. — This  is  an  action  brought  by  plaintiff  to  fore^ 
close  a  mortgage  on  real  estate  executed  by  defendants  Alfred 
D.  McCoy  and  Emma  II.  McCoy,  his  wife,  to  plaintiff,  Henry 
Derham,  William  Kaufman,  and  E.  Kaufman,  partners  as  Der- 
ham  &  Kaufman,  are  made  defendants  as  subsequent  encum- 
brancers. Alfred  D.  McCoy  and  Emma  H.  McCoy,  his  wife, 
made  default  after  personal  service.  Derham  and  Kaufman 
answer,  and  aver  that  the  plaintiff,  acting  blr  the  agent  of  one 
James  H.  Tallmon,  on  the  twenty-seventh  day  of  November, 
1891,  negotiated  a  loan  to  said  defendants  Alfred  D.  McCoy 
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and  Emma  H.  McCoy,  his  wife,  of  the  sum  of  $600,  payable  on 
the  first  day  of  December,  1896,  at  the  Mechanics'  Saving  Bank 
at  Hartford,  Connecticut,  evidenced  by  a  promissory  note  to 
that  effect,  signed  by  said  Alfred  D.  McCoy  and  Emma  H.  Mc- 
Coy, to  which  principal  note  were  attached  five  coupon  notes  of 
«ven  date  therewith,  said  coupon  notes  bearing  the  rate  of  in- 
terest of  eight  per  cent  per  annum  after  due,  and  payable  to 
James  H.  Tallmon ;  and  the  said  Alfred  D.  McCoy  and  Emma 
H.  McCoy,  his  wife,  did  at  the  same  time,  to  wit,  on  the 
twenty-seventh  day  of  November,  1891,  execute  to  said  James 
H.  Tallmon,  as  security  for  the  payment  of  said  sum  of  $600 
and  the  interest  thereon  a8  aforesaid,  a  mortgage  upon  the  real 
estate  described  in  the  complaint:  The  answer  further  alleges 
that  the  plaintiff,  while  acting  as  the  agent  of  said  James  H. 
Tallm(Hi,  and  without  any  consideration  being  paid  therefor, 
did  exact  and  require  of  the  said  Alfred  D.  McCoy  and  Emma 
H.  McCoy,  his  wife,  the  payment  of  the  sum  of  sixty  dollars 
as  commission  on  the  said  sum  of  $600  loaned  by  the  said 
James  H.  Tallmon  to  the  said  Alfred  D.  McCoy  and  Emma  H. 
McCoy,  his  wife,  all  of  which  it  is  alleged  was  in  violation  of 
the  statutes  of  Idaho  against  usury.  The  action  was  tried  be- 
fore the  court  without  a  jury,  and  the  judgment  rendered  in 
favor  of  defendants,  from  which  judgment,  and  from  the  order 
overruling  his  motion  for  a  new  trial,  the  plaintiff  takes  this 
appeaL 

The  facts,  as  shown  by  the  record,  are  substantially  as  follows : 
The  plaintiff  was  residing  at  Colfax,  in  the  state  of  Washing- 
ton, and  was  engaged  in  the  procuring  of  loaiLs  upon  real  estate 
in  the  states  of  Washington  and  Idaho.  The  defendant  Alfred 
D.  McCoy,  through  Potter  and  Coutts,  of  Kendrick,  Idaho,  made 
application  to  plaintiff  to  procure  for  him  a  loan  of  $600  for 
the  term  of  five  years,  with  interest  at  eight  per  cent  per  annum, 
payable  December  Ist  annually;  which  application  was  in  writ- 
ing, signed  by  the  said  Alfred  D.  McCoy,  and  constituted  and 
appointed  the  plaintiff  his  agent  for  the  purpose  of  procuring 
said  loan.  The  loan  was  procured,  as  would  appear  from  the 
record,  by  the  plaintiff  of  one  James  H.  Tallmon,  to  whom  the 
notes  and  mortgage  securing  the  same  were  executed.  We  find 
nothing  in  the  record  to  support  the  claim  of  defendants  that 
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in  making  the  said  loan  plaintiff  was  acting  as  the  agent  of 
Tallmon,  or  that  he  ever  received  any  compensation  whatever 
from  said  Tallmon  for  the  making  of  said  loan.  The  witness 
Coutts,  who  was  acting  for  the  defendant  McCoy  in  procuring 
the  loan,  testified  that  his  commission  therefor  was  paid  by 
plaintiff.  We  find  no  evidence  in  the  record  warranting  or 
sustaining  the  finding  of  the  court  that  "the  note  sued  on  and 
described  in  the  complaint  was  an  interest  charge  of  ten  per 
cent  upon  the  principal  sum  of  $600,  taken  in  the  name  of  said 
Tallmon.^'  That  the  plaintiff  was  the  duly  constituted  and  ap- 
pointed agent  of  McCoy  to  procure  the  loan  is  clear  and  unques- 
tioned. That  plaintiff  received  any  other  compensation  for  his 
services  than  the  commission  charged  McCoy,  or  that  such 
charge  was  unreasonable,  is  not  pretended.  Nor  is  it  anywhere 
intimated  in  the  record  that  Tallmon,  directly  or  indirectly, 
received  any  portion  thereof.  We  find  nothing  in  the  record 
bringing  the  case  within  any  of  the  provisions  of  title  7  of  chap- 
ter 10  of  the  Revised  Statutes  of  Idaho.  Judgment  of  district 
court  is  reversed,  with  costs  to  appellant.  Cause  remanded  to 
district  court,  with  instructions  to  enter  judgment  for  plaintiff 
as  prayed  in  complaint. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 


(November  19,  1898.) 

COBXWELL  V.  CARTER. 
[55  Pac.  1100.] 
See  syllabus  in  case  of  Comwell  v.  McCoy,  ante,  p.  219;  that  opinion 
governs  this  case. 

APPEAL  from  District  Court,  Nez  Perces  County. 

J.  E.  Babb,  for  Appellant. 

Same  brief  as  in  Comwell  v.  McCoy, 

S.  C.  Herren,  for  Respondent. 

Same  brief  as  in  case  of  Comwell  v.  McCoy. 
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HUSTON,  J. — ^This  case  arising  upon  the  name  state  of  facta 
as  Comwell  v.  McCoy,  ante,  p.  219,  55  Pac.  240,  it  was  stipu- 
lated by  counsel  that  the  decision  in  that  case  should  control  in 
this.  Judgment  of  district  court  reversed,  with  costs  to  appel- 
lant. Cause  remanded  to  district  court,  with  instructionfi  to 
enter  judgment  for  plaintiif  as  prayed  in  complaint. 


(November  22,  1898.) 

ALSPAUGH  V.  REID. 
[55    Pac.    300.] 

AvEXifsivTS  OF  Answeb — ^New  Matter — ^Deemed  Denied. — Under  the 
proviadons  of  section  4217,  Revised  Statutes,  when  new  matter 
i»  pleaded  in  the  answer  in  avoidance  or  a«  constituting  a  defense 
or  counterclaim,  such  new  matter  is  deemed  denied  or  contro- 
verted by  the  plaintiff. 

Statute  of  Limitations. — ^When  the  statute  of  limitations  of  a. 
foreign  state  is  set  up  as  a  defense  it  is  error  for  the  court 
on  motion,  without  a  trial,  to  render  a  judgment  of  dismissal 
for  the  reason  that  the  plaintiff  under  the  provisions  of  said  sectioa 
4217,  Revised  Statutes,  is  deemed  to  have  controverted  the  new 
matter  thus  set  up  as  a  defense  and  the  defendant  is  put  on  his 
proof.  The  plaintiff  may  deny  the  existence  of  such  statute  of 
limitations  as  pleaded  or  may  confess  and  avoid  it  in  any  man- 
ner the  law  permits. 

JUDOMENi  ON  Pleadings. — Judgment  on  the  pleadings  cannot  be  en- 
tered so  long  as  there  remains  material  issues  of  fact  raised 
by  the  pleadings  undetermined. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County. 
James  E.  Babb,  for  Appellant. 

All  new  matter  in  an  answer  is  deemed  controverted,  and 
plaintiff  can,  on  the  trial,  introduce  evidence,  either  in  denial 
or  confession  and  avoidance  of  the  new  matter.  Hence,  a 
judgment  cannot  be  rendered  based  on  facts  alleged  in  the  an- 
swer without  a  trial.  (Rev.  Stats.,  sec.  4217;  Curtis  v,  Sprague, 
49  Gal.  301;  Colton  L.  <fe  TF.  Co.  v.  liaynor,  57  Cal.  588;  WilU 
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iams  V.  Dennison,  94  Cal.  640,  29  Pac.  946;  Rankin  v.  Sisters 
of  Mercy,  82  Cal.  88,  22  Pac.  1134-1136.)  Plaintiff  would 
have  the  right,  either  to  deny  the  axistence  of  the  statutes 
of  North  Carolina,  set  forth  in  the  answer,  or  to  confess 
them  and  avoid  them  by  proof  of  the  act  of  North  Caro- 
lina. (1  Code  N.  C.  1883,  p.  61,  sec.  162;  McCann  v.  Rm- 
dull  147  Mass.*  81,  9  Am.  St.  Rep.  666,  17  N.  E.  76;  Arm- 
field  V.  Moore,  97  N.  C.  34,  2  S.  E.  347.)  The  court  will 
not  take  judicial  notice  of  statutes  of  other  states,  under  which 
an  action  might  be  barred  by  section  4079  of  the  Eevised  Stat- 
utes of  Idaho.  {Richardson  v.  Mackay,  4  Okla.  328,  46  Pac. 
646;  Allen  v.  Allen,  96  Cal.  184,  30  Pac.  214;  Borer  on  Inter- 
state Law,  238;  Gilleft  v.  Hall,  32  Iowa,  220.)  Even  if  the 
facts  alleged  in  the  answer  were  admitted  instead  of  contro- 
verted, and  even  without  the  statute  of  North  Carolina.  (Ltu^e 
V,  Clarke,  49  Minn.  356,  51  N.  W.  1162;  Wooley  v.  Yamell,  142 
111.  442,  32  N.  E.  891;  Hyman  v.  McVeigh  (111.— unreported) ; 
Ot  W.  Tel  Co.  V.  D.  P.  Stubhs,  65  111.  App.  210.) 

Charles  L.  Heitman,  for  Respondent. 

The  complaint  upon  its  face  shows  the  date  of  the  notes  and 
mortgage,  and  the  answer,  setting  up  the  North  Carolina  stat- 
ute of  limitations,  shows  that  it  is  barred  in  that  state.  {War- 
mouih  V.  Hatch,  33  Cal.  121.)  Section  4079  is  as  much  a  part 
of  the  statute  of  limitations  of  the  state  of  Idaho  as  section  4051. 
And  it  is  well  settled  that  the  statute  of  limitations  of  the  forum 
governs.  (13  Am.  &  Eng.  Ency.  of  Law,  c.  "Limitation  of 
Actions.")  "Statute  of  limitations  are,  indeed,  statutes  of  re- 
pose.^'     {United  States  v.  Wiley,  11  Wall.  608.) 

SULLIVAN,  C.  J. — This  action  was  brought  to  recover  on 
four  promissory  notes.  A  demurrer  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
actioD  was  interposed,  and  overruled  by  the  court.  Thereupon 
an  answer  was  filed  admitting  the  execution  of  the  promissory 
notes  sued  on,  and  averring  that  said  notes  had  been  fully  pj^d 
long  prior  to  the  commencement  of  this  action.  And  also  the 
answer  avers  that  this  action  was  barred  by  the  provisions  of 
section  4079  of  the  Revised  Statutes  of  Idaho,  and  sets  forth 
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certain  sections  of  the  statute  of  North  Carolina  under 
which  it  was  claimed  this  action  was  barred  by  virtue  of  the 
provisions  of  said  section  4079  of  the  Revised  Statutes  of  Idaho. 
After  answering  as  above  set  forth,  the  defendant  moved  for 
judgment  on  the  pleadings.  The  court  sustained  the  motion, 
and  entered  judgment  of  dismissal,  from  which  judgment  this 
appeal  was  taken. 

It  appears  from  the  record  that  the  trial  court  in  passing  on 
defendant's  demurrer  to  the  complaint  held  that  the  complaint 
stated  a  cause  of  action.  Thereafter  the  defendant  answered 
as  above  pet  forth,  and  then  moved  for  judgment  on  the  plead- 
ings. Said  motion  was  'T)ased  on  the  ground  that  the  com- 
plaint set  out  four  causes  of  action  on  four  several  promissory 
notes,  the  last  of  which  was  due  on  September  1,  1895,  and  said 
notes  were  made  in  Winston,  North  Carolina,  and  payable  to  the 
plaintiff  at  the  First  National  Bank  of  Winston,  North  Caro- 
lina ;  and  the  answer  sets  out  the  statute  of  limitations  of  North 
Carolina,  and  pleads  the  same  as  a  bar  to  their  recovery, 
wherein  it  is  sho>*n  that  the  said  four  causes  of  action  are 
barred  by  the  statute  of  limitations.'^  The  foregoing  quotation 
is  from  said  motion.  The  complaint  avers  that  said  promissory 
notes  were  made  and  delivered  at  Lewiston,  Idaho.  The  an- 
swer denies  that  allegation,  and  avers  that  said  promissory  notes 
were  made  and  delivered  at  Winston,  N.  C.  The  complaint,  on 
its  face,  does  not  sliow  that  said  causes  of  action  were  barred 
by  the  sti^ute  of  limitations.  Pleading  the  statute  of  limita- 
tions of  North  Carolina  by  way  of  answer  is  deemed  contro- 
verted or  denied  under  the  provisions  of  section  4217,  of  the 
Bevised  Statutes.  Said  section  inter  alia,  provides  that  the 
statement  of  any  new  matter  in  the  answer  in  avoidance,  or  con- 
stituting a  defense  or  counterclaim,  must,  on  the  trial,  be  deemed 
<»ontroverted  by  the  opposite  party.  Hence,  a  judgment  can- 
not be  rendered,  based  on  new  matter  averred  in  the  answer, 
without  a  trial,  as  all  new  matter  thus  pleaded  is  deemed  denied 
by  the  opposite  party,  and  the  party  averring  such  new  matter 
is  put  on  his  proof.  (Curtiss  v.  Sprague,  49  Cal.  301 ;  Water 
Co.  V.  Raynor,  57  Cal.  588 ;  Williams  v.  Dennison,  94  Cal.  540, 
29  Pac.  946;  Rankin  v.  Sisters  of  Mercy,  82  Cal.  88,  22  Pac. 
Idaho,  VoL  6—15 
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1134.)  Under  the  issues  as  made  by  the  pleadings  in  the  trial 
of  the  action,  the  plaintiff  would  have  the  right  to  show  the 
nonexistence  of  the  statute  of  limitations  of  !North  Carolina  ag 
set  out  in  the  answer,  or  to  confess  it,  and  avoid  it  in  any  man- 
ner that  the  law  might  permit.  For  instance,  it  might  be 
shown,  if  possible  to  do  so,  that  by  the  laws  of  North  Carolina, 
when  a  cause  of  action  arises  against  one  absent  from  that  state, 
the  statute  of  limitations  does  not  commence  to  run  until  such 
person  has  returned  to  the  state,  and  that  such  facts  applied 
to  the  defendant  in  this  case.  There  were  issues  of  fact  raised 
by  the  pleadings  which  required  evidence  to  establish  before  the 
court  could  intelligently  determine  whether  such  issues  were 
with  the  plaintiff  or  defendant.  Therefore  the  court  erred  in 
granting  judgment  of  dismissal  without  hearing  the  evidence 
upon  such  issues  and  thereafter  deciding  them.  The  statute  of 
limitations  was  pleaded  as  a  defense,  and  the  scope  and  very 
existence  of  such  statute  was  put  in  issue.  That  defense  being 
new  matter  under  the  provisions  of  said  section  4217  of  the 
Revised  Statutes,  was  deemed  controverted  by  the  plaintiff. 
Judgment  on  the  pleadings  cannot  be  granted  as  long  as  there 
are  material  issues  undetermined. 

Counsel  for  appellant  asks  us  to  determine  whether  this  cause 
of  action  arose  in  North  Carolina.  From  the  record  we  are 
unable  to  determine  that  question  of  law.  The  cause  of  action 
arose  eo  instanti  when  default  in  payment  occurred,  according 
to  the  terms  of  the  promissory  notes.  As  a  time  and  place  were 
specified  for  payment,  the  presumption  would  be  that  the  cause 
of  action  arose  then  and  there,  in  case  payment  was  not  made. 
If  the  defendant  was  absent  from  the  state  at  that  time,  under 
statutes  of  limitations  generally  the  bar  of  the  statute  would 
not  commence  to  run  until  the  opportunity  to  bring  the  suit 
occurred.  As  to  what  the  statute  of  limitations  of  North  Calo- 
lina  is  so  far  as  the  question  under  consideration  is  concerned 
is  a  matter  of  allegation  and  proof.  Counsel  for  appellant  cites 
Luce  V,  Clark,  49  Minn.  356,  51  N.  W.  1162.  In  that  case  the 
court  asks  the  question :  "When  is  a  cause  of  action  deemed  to 
have  arisen  in  a  particular  state,  territory  or  country  within  the 
meaning  of  this  statute?"  referring  to  the  statute  of  limitations. 
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and  answers  the  question  as  follows:  ''All  statutes  of  limita* 
tions  in  prescribing  the  periods  have  reference  for  the  begin- 
ning of  such  periods  to  the  time  when  the  opportunity  to  com- 
mence the  action  arises.*'  The  judgment  of  the  court  below 
18  reversed^  and  the  cause  remanded  for  further  proceedings. 
Costs  of  this  appeal  are  awarded  to  the  appellant. 

Huston  and  Quarles,  JJ.,  concur. 

ON  REHEARING. 
(December  17,  1898.) 

Per  CUEIAM. — The  court  does  not  decide  in  what  state  this 
cause  of  action  arose,  and  we  did  not  deem  it  necessary  for  us 
to  decide  that  question.  If  the  cause  of  action  arose  in  the 
state  of  North  Carolina,  and  the  defendant  was  not  in  that  state 
at  that  time,  the  statute  of  limitations  would  not  begin  to  run  aa 
to  him  until  he  returned  to  that  state.  In  case  he  did  not  re- 
turn, the  holder  of  the  notes  might  hxxe  him  in  Idaho,  if  he  was 
found  there.  So  far  as  the  statute  of  limitations  is  concerned, 
if  that  of  North  Carolina  is  the  same  as  that  of  Idaho,  the  run- 
ning of  said  statute  would  not  begin  until  the  date  that  an  op- 
portunity to  commence  the  suit  had  occurred.  A  cause  of  ac- 
tion would  arise  if  payment  was  not  made  as  stipulated.  A  per- 
son may  have  a  cause  of  action,  and  not  be  able  to  bring  his  suit 
because  of  the  absence  of  the  defendant  from  the  state.  In  that 
case  the  statute  of  limitations  would  not  begin  to  run  until  an 
opportunity  to  get  service  of  summons  had  occurred.  In  Luce 
17.  Clarke,  49  Minn.  366,  61  N.  W.  1162,  the  court  there  is  con- 
sidering when  a  cause  of  action  arises  with  reference  to  the  stat- 
ute of  limitations,  and  holds  that  it  does  not  arise  until  the  time 
when  the  opportunity  to  commence  the  action  arises;  and  we 
think  the  rule  there  laid  down  correct.  The  cause  of  action 
might  have  arisen  long  prior  to  such  time,  as  one  may  have  a 
cause  of  action  long  before  he  can  bring  his  suit,  because  of  the 
absence  from  the  state  of  the  defendant.  Petition  for  rehear- 
ing denied. 
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(November  22,  1888.) 

STEFFY  V.  ESLEB. 
[55  Pac.  239.] 

Deed  to  Mnoiro  Profebtt — CoNsiDCRATioir — Cargeixation  or 
Deed. — ^Where  S.  executed  and  delivered  to  E.  a  deed  of  a  one- 
fourth  interest  in  oertain  mining  property  for  the  consideration 
of  £.  paying  certain  indebtedness  contracted  by  E.  and  S.  in 
working  of  such  property  as  copartners,  and  also  a  certain  note 
and  mortgage  executed  by  S.  and  the  release  of  S.  from  any  and 
all  liability  upon  such  indebtedness,  and  it  was  understood  and 
agreed  by  and  between  said  parties  that  said  deed  was  not  to 
become  operative  or  to  pass  title  until  such  payment  had  been 
made  by  E.,  heldy  that  on  the  refusal  of  E.  to  make  said  pay- 
ments or  comply  with  said  conditions,  S.  wa»  entitled  to  hav» 
such   deed  canceled. 

Appeal — Statement  on  Motion  pob  New  Trial. — ^Under  section 
4818,  Revised  Statutes  of  Idaho,  providing  that  any  statement 
used  on  moti'on  for  a  new  trial  may  be  considered  on  an  appeal 
from  a  final  judgment,  what  purports  to  be  a  statement  on  motion 
for  new  trial  cannot  be  considered,  it  not  appearing  that  any  mo- 
tion for  a  new  trial  was  made. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Kootenai  County- 
John  R.  McBride,  for  Appellant. 

A  deed  in  escrow  is  a  familiar  transaction,  but  a  deed  rega- 
larly  made,  acknowledged  and  delivered  by  the  grantor  to  the 
grantee,  and  yet  not  a  deed,  would  certainly  be  a  most  remark- 
able transaction  between  two  business  men  dealing  with 
valuable  property.  There  is  no  fraud  alleged  or  claimed,  but 
a  deed  is  made  and  delivered  which  on  ita  face  bears  no  evi- 
dence of  any  condition  precedent  or  subsequent,  and  yet  the 
party  declares  it  was  no  deed  in  fact.  An  attempt  to  defeat 
the  most  solemn  act  a  man  may  do,  by  parol  evidence  that  it 
was  never  what  it  purported  to  be,  with  no  pretense  of  any 
fraud  practiced  upon  him,  is  certainly  an  anomalous  claim. 
(Devlin  on  Deeds,  sec.  976.)  The  engrafting  of  a  contem- 
poraneous condition  on  a  deed  in  a  proper  action  will  be  al- 
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lowed  only  on  clear  evidence  of  fraud,  accident  or  mistake. 
(Wharton  on  Evidence,  sec.  1050 ;  Wallace  v.  Baker,  1  Binn. 
610;  Marshalliown  High  School  v.  Iowa  Synod,  28  Iowa,  360; 
Galveston  etc.  By.  Co.  v,  Pfeuffer,  56  Tex.  66;  East  Line  B.  B. 
Co.  V.  Garrett,  52  Tex.  133.) 

Charles  L.  Heitman,  for  Respondent. 

This  suit  is  brought  for  the  purpose  of  procuring  the  cancella- 
tion of  a  deed  which  is  set  forth  in  the  pleadings  herein.  The 
issue  is  between  the  original  parties  to  the  deed.  The  conten- 
tion of  the  respondent  is,  that  the  deed  covering  the  property 
in  controversy  was  never  in  fact  delivered  as  a  present  contract 
unconditionally  binding  upon  the  respondent  according  to  its 
temiA  from  the  time  of  puch  delivery,  but  was  left  in  the  hands 
of  the  appellant  to  become  absolute  in  the  event  of  the  appellant 
doing  certain  things,  to  wit,  paying  certain  debts  and  sums  of 
money  as  set  forth  in  the  complaint.  In  other  words,  the  deed 
upon  which  this  suit  is  based  was  not,  except  in  a  named  con- 
tingency, to  become  a  contract  or  a  deed  absolute.  In  support 
of  this  contention  respondent  relies  upon  the  case  of  Burke  v. 
Dvlaney,  153  U.  S.  229-239,  14  Sup.  Ct.  Rep.  816.  {Ware  v. 
Allen,  128  U.  S.  590,  9  Sup.  Ct.  Rep.  174;  Juilliard  v.  Chaffee, 
92  N.  Y.  529,  535;  Beyiiolds  v,  Robinson,  110  N.  Y.  654,  18 
N.  E.  127 ;  McFarland  v.  Sikes,  54  Conn.  250;  Wiard  v.  Brown, 
69  Cal.  194, 1  Am.  St.  Rep,  111,  7  Atl.  408;  Roundtree  v.  Smith, 
162  111.  493,  38  N.  E.  680;  2  Devlin  on  Deeds,  sec.  822.) 

HUSTON,  J. — This  is  an  appeal  from  a  judgment  rendered 
by  the  district  court  for  the  county  of  Kootenai.  Notice  of  in- 
tention to  move  for  a  new  trial  was  filed  and  served,  but  no  mo- 
tion for  a  new  trial  was  ever  made  or  passed  upon  by  the  court. 
The  record  contains  what  purports  to  be  a  statement  on  motion 
for  a  new  trial,  but,  as  no  motion  for  a  new  trial  was  ever  made 
or  passed  upon  by  the  court,  such  statement  cannot  be  used  on 
this  appeal.  Section  4818  of  the  Revised  Statutes  of  Idaho 
provides:  "Any  statement  used  on  motion  for  a  new  trial  or 
settled  after  decision  of  such  motion,  when  the  motion  is  made 
upon  the  minutes  of  the  court,  as  provided  in  section  4443,  or 
any  bill  of  exceptions  settled,  as  provided  in  sections  4429  or 
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4430,  or  used  on  motion  for  a  new  trial,  may  be  used  on  appeal 
from  a  final  judgment  equally  as  upon  appeal  from  the  order 
granting  or  refusing  the  new  trial/^  The  language  of  the 
statute  is  plain,  and  its  purpose  obvious.  To  have  permitted 
the  use,  on  appeal,  of  a  statement  of  facts,  which  had  never 
been  examined  or  passed  upon  by  the  trial  court,  would  be  con- 
trary to  the  recognized  principles  which  regulate  and  control  ap- 
pellate proceedings,  as  well  as  a  palpable  injustice  to  the  trial 
court.     (Brind  v.  Gregory,  130  Cal.  640,  53  Pac.  25.) 

The  elimination  of  the  statement  from  the  record  leaves  only 
the  judgment-roll  to  be  considered  by  this  court.  Appellant 
objects  tliat  the  complaint  does  not  state  a  cau?e  of  action.  The 
complaint  states  that  the  deed,  for  the  cancellation  of  which  this 
action  is  brought,  was  executed  and  delivered  by  plaintiff  to  de- 
fendant "uDon  the  express  agreement  and  understanding  that 
the  title  to  said  undivided  interest  in  said  mining  claims,  as 
hereinbefore  set  forth,  should  not  vest  in  the  defendant,  but 
should  remain  in  the  plaintiff  until  the  full  performance  by 
the  defendant  of  said  condition  precedent,  to  wit,  the  pay- 
ment by  the  defendant  of  the  said  sum  of  $386.25,  with 
the  accrued  interest  thereon,  so  due  from  plaintiff  on  his  note 
and  mortgage  to  A.  Lund,  as  aforesaid,  and  the  release  of  the 
plaintiff  from  said  indebtedness,  and  the  payment  by  defend- 
ant of  the  said  sum  of  about  t$825,  so  due  and  owing  from 
plaintiff  and  defendant  to  different  individuals,  as  hereinbefore 
set  forth,  and  the  release  of  plaintiff  from  said  indebtedness"; 
and  this  is,  in  substance,  repeated  in  the  complaint,  and  is  fol- 
lowed by  the  averment  that  the  defendant  had  failed  and  refused 
to  comply  with  or  perform  any  or  either  of  said  conditions  prece- 
dent to  the  passing  of  any  title  by,  or  establishing  the  validity 
of,  said  deed;  that  plaintiff  had  demanded  of  defendant  a  per- 
formance of  the  said  conditions  precedent  by  him,  and,  upon 
refusal,  had  demanded  a  reconveyance  of  the  property  by  de- 
fendant, which  was  also  refused — ^all  of  which  facts  alleged  in 
the  complaint  are  by  the  trial  court  found  to  be  true. 

Counsel  for  appellant  does  not,  we  think,  state  the  whole  case 
made  by  the  plaintiff  when  he  says:  "Plaintiff  made  the  deed 
for  the  consideration  that  Esler  [the  defendant]  should  pay 
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debts  that  he  was  already  bound  for.^*  The  plaintiff  was  per- 
sonally liable  for  all  the  indebtedness  mentioned^  and^  as  alleged 
in  the  complaint  and  found  by  the  court,  was  to  be  released  from 
such  indebtedness  by  its  payment  by  the  defendant,  and  it  was 
in  consideration  of  such  payment  and  release  that  he  consented 
to  part  with  his  property.  '^As  no  particular  form  of  delivery 
is  required,  the  question  whether  there  was  a  delivery  of  a  deed 
or  not,  so  as  to  pass  title,  must,  in  great  measure,  where  it  is  not 
clear  that  an  actual  delivery  has  been  effected,  depend  upon  the 
particular  circumstances  of  each  particular  case.^^  (1  Devlin 
on  Deeds,  sec.  262.)  The  trial  court  finds  iu  this  case  ^'that 
the  quitclaim  deed  so  given  by  the  plaintiff  to  the  defendant  on 
the  eleventh  day  of  August,  1897,  was  never  an  executed  con- 
tract, and  that  the  plaintiff  is  to  have  the  said  deed  surrendered 
and  canceled,''  etc.  Upon  the  record  presented  to  us  we  find 
no  error  in  the  judgment  and  conclusions  of  the  district  court. 
The  judgment  of  the  district  court  is  affirmed,  with  costs  to  the 
respondent 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 


(November   26,    1898.) 
GIFFEN  V,  CITY  OF  LEWISTON. 

[55  Fac.  545.] 

Dahaoes — ^Defective  Sn>EWAi-K — Sidewalk  Inchjded  in  Stbeets 
AND  Public  Geounds. — ^A  sidewalk  is  included  within  the  term 
"streeta  and  public  grounds"  as  used  in  a  city  charter  which 
makes  the  city  'liable  to  anyone  for  damages  sustained  by  accident 
or  casualty  •  ...  on  account  of  the  condition  of  any  street  or 
pubUc  ground"  within  the  city. 

Cut  Ghaxteb — CJontwbutoby  Negligence. — ^The  provision  in  a  city 
charter  that  such  city  ''shall  be  liable  to  anyone  for  any  loss  or 
injury  to  person  or  property  growing  out  of  any  casualty  or  ac- 
cident happening  to  any  such  person  or  property  on  account  of  the 
condition  of  any  street  or  public  ground  therein,"  does  not  de- 
prive the  city  of  the  ordinary  defense  of  contributory  negligence 
to  an  action  brought  against  it  for  damages  brought  under  such 
charter  provision. 
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Same — ^Accounts — ^Doe8  not  Apply  to  Tobts. — ^A  proTiaion  in  a  city 
charter  that  "all  demands  and  aocounta  again&t  the  city  must  be 
presented  to  the  clerk  with  the  necessary  evidence  in  support 
thereof,  and  he  must  submit  the  same  to  the  council,  who  shall 
by  a  vote  direct  whether  the  same  shall  be  paid  or  any  part 
thereof,  as  they  may  deem  it  just  and  legal/'  does  not  apply  to 
torts,  but  to  those  demands  upon  which  actions  ew  contractu  may 
be  brought. 

Instbuctions. — Contradictory  instructions  upon  a  material  issue  held 
to  be  ground  for  reversal. 

Instructions  as  to  Negligence. — In  a  suit  again«t  a  city  to  recover 
for  personal  injury  growing  out  of  a  defective  sidewalk,  the  court 
instructed  the  jury  that  "negligence  on  the  part  of  the  plaintiff 
resulting  in  the  injury  and  without  which  the  injury  would  not 
have  occurred,  would  not  excuse  the  city  from  liability  when  the 
city  officials  had  notice  of  such  defect,  or  could  have  known  of 
it  by  the  use  of  reasonable  diligence,  in  time  to  have  prevented 
it";  held,  reversible  error,  as  such  instruction  took  from  the  jury 
the  defense  of  contributory  negligence  under  the  facts  of  the  case 
at  bar. 

Person  Injubed  Knowing  Dangerous  Condition  of  Stbeet. — 
Where  a  person  knew  prior  to  an  injury  received  of  a  dangerous 
condition  in  a  street,  such  knowledge  would  not  preclude  him 
from  a  recovery  for  an  injury  received  by  accident  caused  by 
such  dangerous  condition,  provided  he  used  reasonable  diligence 
to  avoid  injury;  but  should  injury  result  from  his  carelessness, 
he  should  not  recover  for  such  injury. 

Fbactice. — In  maldng  an  opening  statement  to  the  jury  couneel  has 
no  right  to  state  his  views  of  the  law  of  the  case.  Such  opening 
statement  should  be  confined  to  pointing  out  the  issues  made  by 
the  pleadings,  and  stating  the  facts  which  the  party  expects  to 
prove. 

Measure  of  Damages — Community  Property. — ^Loss  of  ability  to 
labor  is  an  element  of  general  damage  to  be  considered  by  the 
jury  in  an  action  brought  by  husband  and  wife  to  recover  for  a 
tortious  injury  to  the  wife,  the  amount  so  recovered  being,  under 
the  laws  of  Idaho,  community  property  of  both  husband  and  wife. 

Interrogatories  to  Jury  —  Special  Verdict. —  The  submission 
of  interrogatories  to  the  jury  for  the  purpose  of  obtaining  a 
special  verdict  is  largely  a  matter  of  discretion,  and  it  is  not 
an  abuse  of  such  discretion  to  refuse  to  submit  such  interrogatories 
in  a  cause  when  the  issues  are  not  complicated. 

Practice — Pbejudicial  Error. — In  an  action  against  a  city  to  re- 
cover for  an  injury  received  by  reason  of  the  dangerous  condition 
of  a  street,  it  is  prejudicial  error  to  permit  the  plaintiff  to  show 
that  after  the  accident  the  defendant  promptly  remedied  the  de- 
fect which  caused  the  accident. 
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Behaviob  of  CouiTSEL  ON  THE  TRIAL. — It  18  not  proper  for  counsel, 
while  arguing  a  cause  to  the  jury,  to  question  the  motives  of 
opposing  counsel  in  objecting  to  the  introduction  of  evidence  on 
the  ground  that  it  is^  immaterial,  incompetent  or  irrelevant. 

Fbactick — Intboduction  of  Evidence. — The  practice  of  opening  a 
case  to  permit  a  party  to  introduce  evidence  in  chief,  after  he 
has  closed  his  case,  while  a  matter  of  discretion  in  the  trial 
court,  should  be  discouraged  to  the  extent  of  requiring  the  mov- 
ing party  to  show  good  excuse,  such  as  inability  to  produce  be- 
fore closing  that  the  evidence  was  discovered  afterward  or  other 
good  reason. 

Damages — ^Disfigurement  an  Element  of. — ^Disfigurement  caused 
by  a  tortious  injury  is  an  element  of  general  damage,  but  annoy- 
ance caused  by  contemplation  of  such  disfigurement  is  too  re- 
mote to  be  considered  as  an  element  of  damage. 

Evidence — Precaution — ^Accident. — The  presence  of  a  light  at  the 
place  of  accident  does  not  excuse  a  city,  which  is  required  to 
keep  its  streets  in  safe  condition,  from  liability  for  an  accident 
caused  by  one  of  its  streets  being  in  a  dangerous  condition,  but 
the  presence  or  absence  of  such  light  is  a  circumstance  to  be 
considered  by  the  jury  in  determining  whether  the  plaintifif  was, 
or  was  not,  guilty  of  contributory  negligence. 

Vlbdict — ^Resobt  to  Chance. — ^A  verdict  which  is  reached  as  the  re- 
sult of  resort  to  chance  should  be  set  aside,  and  the  affidavit  of 
a  juror  is  competent  under  the  provisions  of  section  4439,  Re- 
vised Statutes  of  Idaho,  to  show  that  the  verdict  was  reached 
by  resorting  to  chance. 

Evidence — ^Witness  Allowed  to  Explain  His  Testimony. — ^It  is 
not  error  to  permit  a  witness  to  make  an  explanation  of  state- 
ments made  by  him  on  the  witness-stand  or  to  permit  him  to 
correct  any  mistake  he  may  have  made  in  giving  his  evidence, 
care  being  exercised  to  prevent  such  witness  straying  away  from 
the  issues,  or  making  improper  statements. 

Vkbdict — To  Whom   to   Run. — In   an   action   by  husband   and   wife 
to  recover  damages  for  injuries  received  by  the  wife,  the  verdict 
and  judgment  should  run  to  both  husband  and  wife. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County. 
James  W.  Poe  and  James  E.  Babb,  for  Appellant. 

At  common  law  a  city  waa  not  liable  for  personal  injuries 
resulting  from  the  condition  of  a  street  or  jfidewalk.  Section 
93  of  the  charter  of  defendant  city  recognized  the  common  law, 
and  particulariy  repealed  it — i.  e.,  repealed  it  by  establishing 
liability  to  anyone  for  any  injury  happening  on  account  of  the 
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condition  ^^of  any  street  or  public  ground  therein/'  leaving  the 
common-law  exemption  from  liability  on  account  of  the  condi- 
tion of  "sidewalks"  unimpaired.  Hence,  defendant  was  not 
liable  for  the  injury  complained  of  which  resulted  on  account 
of  the  condition  of  a  sidewalk.  (See  24  Am.  &  Eng.  Ency. 
of  Law,  88,  where  many  authorities  are  cited  in  note  1;  Win- 
biglier  v.  Los  Angeles,  45  Cal.  36;  Tranter  v.  Scu^ramento,  61 
Cal.  271;  Ghope  v.  Eureka,  78  Cal  588,  12  Am.  St.  Rep.  113, 
21  Pac.  364;  Arnold  v.  San  Jose,  81  Cal.  618,  22  Pac.  877.) 
Section  7,  page  148,  of  the  Special  and  Local  Laws  of  Idaho, 
where  the  expression  is  ''streets,  highways,  alleys  and  sidewalks, 
crosswalks  and  gutters."  The  legislature  has  thus  given  its  own 
definition  of  what  the  word  "street"  in  that  charter  includes. 
The  word  "street"  has  been  held  not  to  include  "sidewalk." 
(Hunnelman  v.  Utterlee,  50  Cal.  68;  Dyer  v.  Chase,  62  Cal. 
440;  Philadelphia  v.  Lea,  9  Phila.  106;  Dickinson  v.  Wor- 
cester, 138  Mass.  555 ;  City  of  Detroit  v.  Putnam,  45  Mich.  263, 
7  N.  \V.  815.)  If  the  court  should  hold  that  the  provision  of 
section  93  of  the  city  charter  for  liability  on  account  of  the  con- 
dition of  any  "street"  includes  liability  on  account  of  the  condi- 
tion of  any  "sidewalk,"  defendant  is  nevertheless  not  liable  in 
this  case,  because  there  had  never  been  any  sidewalk  beyond 
the  point  where  the  sidewalk  in  question  terminated,  and  the 
absence  of  continuation  of  which  caused  the  accident.  As  the 
liability  would  arise  only  because  of  the  condition  of  the  side- 
walk, and  the  accident  happened,  only,  because  of  the  absence 
of  a  sidewalk,  this  action  will  not  lie.  {Williams  v.  City  of 
Grand  Bapids,  59  Mich.  51,  26  N.  W.  279;  Dillon  on  Municipal 
Corporation,  sec.  404;  City  of  Lansing  v,  Toolan,  37  Mich.  152; 
Marquette  v.  Chary,  37  Mich.  296;  Saulshury  v.  Ithaca,  94  N. 
Y.  30,  46  Am.  Eep.  122;  Urquhardt  v.  Ogdensburg,  91  N.  Y.  67, 
43  Am.  Rep.  655;  Hines  v.  Lockporl,  50  N.  Y.  628;  Mills  v. 
Brooklyn,  32  N.  Y.  489 ;  Skietart  v.  City  of  Detroit,  108  Mick 
309,  66  K  W.  221.)  The  eyesight  of  the  plaintiff,  Mary  Giffen, 
was  defective  at  the  time  of  the  accident  and  had  been  so  for  a 
long  time.  Her  husband,  John  Giffen,  was  walking  behind  her 
some  few  feet  at  the  time  of  the  accident.  He  was  not  pro- 
tecting her  as  he  should  have  done,  in  view  of  the  well-known 
condition  of  the  sidewalk,  the  darkness  of  the  night  and  her  de- 
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fective  eyesight.  The  contributory  negligence  either  of  Mary 
Giffen  or  John  Giffen  is  sufficient  to  defeat  the  action.  She 
<»imot  recover  if  either  of  them  was  guilty  of  negligence  which 
contributed  to  the  injury.  {McFadden  v.  Santa  Ana  etc.  Ry. 
Co.,  87  Cal.  464,  25  Pac.  G81 ;  PiUrnan  v.  El  Reno,  4  Okla.  638, 
46  Pac.  495;  McOraw  v.  Friend  &  Terry  Lumber  Co.,  120  Cal. 
574,  52  Pac.  1004.)  Jjamage  resulting  from  the  wife^s  de- 
creased ability  to  labor  can  only  be  recovered  in  an  action  by 
the  husband  alone,  and  the  evidence  admitted  upon  that  subject 
in  this  case  was  prejudicial  error.  It  was  outside  the  issues — 
the  complaint  claimed  no  such  damages.  {McKune  v.  Santa 
Clara  Mul  etc.  Co.,  110  Cal.  480,  42  Pac.  980;  Tell  v.  Gibson, 
€6  Cal.  247,  5  Pac.  223;  McFadden  v.  Railmay  Company,  87 
Cal.  464,  25  Pac.  681;  Addison  on  Torts,  952;  Filer  v.  New 
York  Cent.  R.  E.  Co.,  49  N.  Y.  47,  10  Am.  Pep.  327,  Uranslcy 
V.  Dry  Dock  etc.  Co.,  118  N.  Y.  304,  16  Am.  St.  Bep.  759,  23 
N.  E.  451.)  The  court  erred  in  refusing  to  submit  to  the  jury 
the  questions,  and  each  of  them,  requested  by  defendant  to  be 
submitted  to  the  jury  for  answer.  (Burke  v.  McDonald,  3  Idaho, 
296,  33  Pac.  49;  City  of  Weir  v.  Herbert,  6  Kan.  App.  596, 
51  Pac.  582 ;  City  of  Wyandott  v.  Gibson,  25  Kan.  236.)  The 
instructions  of  the  court  authorizing  the  jury  to  consider  as  an 
element  of  damages  the  disfigurement  of  plaintiff,  also  annoy- 
ance resulting  from  disfigurement,  were  error.  (Chicago  &  R. 
Co.  V.  Bines,  45  111.  App.  299.)  The  verdict  should  be  set  aside 
because  of  the  jury  having  resorted  to  the  determination  of 
chance  in  ascertaining  the  amount  of  damages  toe  be  awarded. 
{Flood  V.  McClure,  3  Idaho,  587,  32  Pac.  254;  Gordon  v.  Tre- 
varthan,  13  Mont.  387,  40  Am.  St.  Kep.  452,  34  Pac.  185;  Frick 
V.  Reynolds,  6  Okla.  638,  62  Pac.  391.) 

James  W.  Beid,  for  Bespondents. 

Where  by  the  charter  of  a  municipal  corporation,  it  had  power 
to  repair  streets  and  sidewalks  and  to  prevent  the  encumbering 
in  any  manner,  "or  obstructing  the  same,^'  held,  that  it  was 
liable  for  injuries  occasioned  by  an  omission  on  its  part  to  re- 
pair or  remove  a  sidewalk  constructed  without  its  authority, 
which  had  been  for  a  sufficient  length  of  time  to  charge  it  with 
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notice  in  so  defective  a  condition  as  to  be  dangerous  for  traveL 
(Saulsbury  v.  Ithaca,  94  N.  Y.  27,  46  Am.  Bep.  122;  Jones  on 
Negligence  of  Municipal  Corporations,  c.  11;  Cooley  on  Torts, 
625,  626,  and  cases  there  cited.)  The  fourth  contention  of  ap- 
pellant of  contributory  negligence,  sections  206  and  228,  and 
cases  cited,  in  Jones  on  Negligence  of  Municipal  Corporations, 
cover  this  point  thoroughly.  When  jurors  agree  each  one  to 
mark  down  the  sum  he  thinks  proper  to  find  as  damages,  and 
then  to  divide  the  total  amount  of  those  sums  by  the  number 
of  persons  composing  the  jury,  which  result  should  be  their  ver- 
dict, a  verdict  thus  found  is  irregular  and  will  be  set  aside,  but 
if  such  means  be  adopted  merely  to  arrive  at  a  proper  result  for 
the  purpose  of  determining  what  the  verdict  shall  be  and  after- 
ward the  jury  agrees  upon  such  sum  as  their  verdict,  the  court 
will  not  disturb  it.  (Wilson  v.  Berryman,  6  Cal.  45,  63  Am. 
Dec.  78;  Dixon  v.  Pluns,  98  Cal.  384,  35  Am.  St.  Rep.  180, 
33  Pac.  268;  Turner  &  Piatt  v,  Toulumne  County  Waier  Co., 
25  Cal.  398;  Simo7is  v.  Mills,  80  Cal.  120,  22  Pac.  25;  Hunt 
V,  FAlioit,  77  Cal.  588,  20  Pac.  132;  Boyce  v.  Stage  Co.,  25  CaL 
402.)  The  next  contention  is  that  the  judgment  is  illegal  be- 
cause made  to  the  wife  only.  (Idaho  Rev.  Stats.,  sees.  4093;  3 
Deering^s  Code,  sec.  370,  and  notes;  Colvill  v.  Langdon,  22 
Minn.  665 ;  Mann  v.  Marsh,  35  Barb.  68 ;  Aclcley  v.  Tarbox,  31 
N.  Y.  664;  Wilson  v.  WiUon,  36  Cal.  447,  95  Am.  Dec.  194; 
Sheldon  v.  Steamship  Uncle  Sam,  18  Cal.  526,  79  Am.  Dec.  193 ; 
Warner  v.  Steamship  Uncle  Sam,  9  CaL  697;  Pomeroy  on  Reme- 
dies, sees.  242,  244.) 

QUAELES,  J. — This  action  was  commenced  by  John  Giflfen 
and  his  wife,  Mary  Giffen,  to  recover  damages  for  personal  in- 
juries received  by  the  latter  owing  to  the  alleged  unsafe  condi- 
tion of  a  certain  sidewalk  situated  in  the  municipality,  defend- 
ant herein.  The  complaint  alleges  that  "the  said  sidewalk  on 
said  street,  opposite  what  is  known  as  the  'Methodist  Church^ 
in  said  city,  was  left  in  a  dangerous  condition,  by  having  the 
planks  torn  off,  and  a  sudden  descent  and  abrupt  termination 
of  said  sidewalk,  so  that  it  became  highly  dangerous  to  walk  or 
pass  upon  it  in  that  condition ;  and  that  the  said  dangerous  con- 
dition of  said  sidewalk  was  wrongfully  and  negligently,  and 
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with  full  knowledge  of  the  existence  thereof,  suffered  by  said 
defendant  to  remain  exposed  and  unimpaired,  with  no  protec- 
tion around  the  same,  and  with  no  lights  or  other  signals  there- 
at during  the  night-time  to  indicate  danger  during  the  night*' 
of  the  date  of  the  alleged  injury.  The  complaint  then  alleges 
that  while  the  said  plaintiffs  were  traveling  on  foot  over  said 
sidewalk,  and  without  knowledge  or  means  of  knowing  of  the 
existence  of  said  defect  therein,  the  plaintiff,  Mary  Giffen,  by 
reason  of  such  defect,  received  a  fall,  whereby  she  sustained  in- 
juries to  her  damage  in  the  sum  of  $2,500.  The  defendant  an- 
swered. The  cause  was  tried  before  the  court  and  a  jury,  and  a 
verdict  rendered  in  favor  of  the  plaintiff,  Mary  Giffen,  in  the 
sum  of  $800,  upon  which  verdict  the  court  rendered  judgment 
in  favor  of  said  plaintiff  Mary  Giffen,  for  the  sum  of  $800  and 
costs  of  suit,  taxed  at  $82.55.  The  defendant  moved  for  a  new 
trial,  which  motion  was  denied;  and  from  the  said  judgment, 
and  the  order  denying  a  new  trial,  the  defendant  appeals,  and 
on  appeal  the  defendant  has  specified  forty-nine  errors. 

Section  7  of  the  charter  of  the  city  of  Lewiston  (Special  and 
Local  Laws  of  Idaho,  page  148,  section  655)  provides  for  "clear- 
ing, opening,  ....  and  repairing  streets,  highways  and  alleys, 
sidewalks  and  gutters/'  Section  93  of  said  charter  (Special 
and  Local  Laws  of  Idaho,  page  163,  section  721)  is  as  follows: 
*The  city  of  Lewiston  shall  be  liable  to  anyone  for  any  loss 
or  injury  to  person  or  property  growing  out  of  any  casualty 
or  accident  happening  to  any  such  person  or  property  on  account 
of  the  condition  of  any  street  or  public  ground  therein.'*  It  is 
earnestly  urged  by  counsel  for  the  defendant  that  these  provi- 
Bions  in  said  charter,  while  making  the  defendant  responsible 
for  injury  received  owing  to  a  defect  in  one  of  its  streets,  yet 
that  such  provisions  do  not  make  the  defendant  liable  for  injury 
received  through  a  defect  in  one  of  its  sidewalks.  This  conten- 
tion we  regard  as  technical.  The  expression  "street  or  public 
ground'*  was  evidently  intended  to  embrace  all  public  ground 
within  the  corporate  limits  of  the  defendant  city,  whether  used 
as  a  public  park,  a  street,  alley  or  sidewalk.  By  the  terms  of 
the  charter,  taken  as  a  whole,  the  control  of  all  public  grounds, 
whether  used  for  a  street,  alley,  sidewalk  or  other  purposes,  with- 
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in  the  corporate  limits  of  said  city,  is  vested  in  the  defendant, 
and  the  defendant  made  liable  for  the  dangerous  condition  of  the 
same-  The  common-law  rule  exempting  a  city  from  liability 
for  the  unsafe  and  dangerous  condition  of  its  streets  has  no  ap- 
plication to  tho  case  at  bar,  for  the  reason  that  such  liability 
is  created  by  the  charter  of  the  defendant  city. 

The  defendant  objected  to  the  introduction  of  any  evidence  by 
the  plaintiffs,  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This  contentioik 
was  based  upon  the  idea  that  the  city  was  not  liable  for  the 
unsafe  condition  of  its  sidewall^,  and  this  objection  is  urged 
with  much  force  in  the  brief  of  the  appellant,  but,  for  the  rea- 
sons above  given,  was  properly  overruled.  We  presume  that 
the  argument  in  support  of  the  objection  presented  to  the  court 
below  was  the  same  as  that  urged  here. 

Appellant  contends  that  the  defendant  was  not  liable  for  the 
reason  that  at  the  point  where  the  sidewalk  terminated,  and 
where  the  injury  occurred,  there  was  no  defect  in  the  sidewalk, 
but  the  absence  of  any  sidewalk.  This  argument  is  rather 
unique  when  considered  with  other  arguments  in  appellant's 
brief.  We  are  first  told  that  the  sidewalk  is  no  part  of  the 
street,  and  that,  therefore,  the  city  is  not  liable  for  injuries  re- 
ceived by  reason  of  defects  in  the  sidewalk.  Then  we  are  told 
that,  if  that  part  of  the  street  upon  which  sidewalks  are  usually 
constructed  is  in  a  dangerous  condition,  the  city  is  not  liable,, 
because  tliere  is  no  sidewalk  there.  The  case  under  considera-^ 
tion  is  different  from  those  cases  where  the  sidewalk  naturally 
and  necessarily  terminates ;  i.  e.,  the  corner  of  a  block  in  a  city* 
The  evidence  in  this  case  shows  that  the  injury  complained  of 
by  the  plaintiffs  occurred  upon  that  part  of  a  certain  street  in 
the  city  of  Lewiston  appropriated  for  the  use  of  pedestrians; 
that  the  point  where  it  occurred  was  the  terminus  of  a  plank- 
way  which  had  been  laid  upon  a  portion  of  this  sidewalk ;  that, 
the  terminus  of  such  plankway  was  not  at  the  comer  or  inter- 
section of  two  streets,  but  distant  from  any  such  intersection; 
that  by  reason  of  the  elevation  of  said  plankway  above  the 
ground  at  the  point  whore  the  injury  occurred,  such  sidewalk 
was  in  a  dangerous  condition.     The  jury  concluded  from  the 


Digitized  by  VjOOQIC 


Nov.  1898.]  GiFFEN  V.  City  of  Lewiston.  239 

Opinion   of  the  Court — Quarles,  J. 

evidence  before  it  that  such  sidewalk  at  the  point  where  the  in- 
jury occnrred  was  in  a  dangerous  condition,  and  that,  by  reason 
of  such  condition,  the  plaintiff  Mary  Giffen  was  injured,  where- 
by she  sustained  damages  to  the  extent  of  $800.  The  appellant 
urged  upon  the  trial,  and  also  upon  this  appeal,  that  the  plain- 
tiffs were  guilty  of  contributory  negligence,  and  such  as  pre- 
cludes a  recovery  by  them  in  this  case. 

The  appellant  contends  that  the  defendant  was  entitled  to 
judgment  for  the  reason  that  the  plaintiffs  did  not  allege  nor 
prove  the  presentation  of  the  claim  upon  which  this  action  was 
brought.  Section  60  of  said  charter  (Special  and  Local  Laws 
of  Idaho,  page  157,  section  688)  provides :  "All  demands  and  ac- 
counts against  the  city  must  be  presented  to  the  clerk  with  the 
necessary  evidence  in  support  thereof,  and  he  must  submit  the 
same  to  the  council,  who  shall  by  vote  direct  whether  the  same 
shall  be  paid  or  any  part  thereof,  as  they  may  deem  it  just  and 
legal,'^  This  charter  provision  is  unlike  that  found  in  most 
charters,  inasmuch  as  it  does  not  expressly  prohibit  suit  against 
the  city  upon  a  demand  until  after  presentation  of  a  claim  to 
the  city  council  for  payment.  Said  section  60  above  quoted  was 
not  iutended,  in  our  opinion,  to  apply  to  cases  of  torts.  This 
view  is  strengthened  by  the  fact  that  section  93  of  said  charter, 
above  quoted,  does  not  require  presentation  of  a  claim  growing 
out  of  a  tort  to  the  city  council  prior  to  suit.  We  concIuJo, 
therefore,  that  said  section  60  was  intended  and  does  apply  to 
claims  upon  which  actions  ex  contractu  may  be  brought,  and  that 
said  rection  93  is  the  only  provision  in  said  charter  afrcctir;^ 
or  controlling  the  right  of  a  party  injured  to  sue  the  city  for  tort. 
ITie  correct  rule,  we  think,  is  laid  down  by  Dillon,  in  his  work 
upon  Municipal  Corporations  (fourth  edition,  section  837),  in 
the  following  language,  to  wit:  "In  furtherance  of  a  public 
policy  to  prevent  needless  litigation,  and  save  unnecessary  ex- 
penses and  cost,  by  affording  an  opportunity  amicably  to  adjust 
all  claims  against  municipal  corporations  of  every  nature  be- 
fore suit  is  brought,  it  is  provided  in  the  charters  of  such  cor- 
porations that  no  action  shall  be  maintained  upon  any  claim  or 
demand  until  the  claimant  shall  first  have  presented  his  claim 
or  demand  to  the   common   council   for   allowance.     In   other 
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charters  it  is  propided  that  no  action  on  a  contract,  obligation, 
or  liability  shall  be  commenced  except  within  one  year  or  other 
short  limitation  period  after  the  cause  of  action  shall  have  ac- 
crued. These  provisions  have  been  held  to'  be  inapplicable  to 
actions  for  personal  torts;  yet  a  similar  charter  provision,  with 
the  addition  of  the  word  ["claim'*  or  "demand"]  whatsoever, 
was  held  to  include  torts.  The  failure  to  comply  with  such  pro- 
vision constitutes  a  good  defense.'' 

The  court  instructed  the  jury  that  the  defendant  was  required 
to  use  reasonable  diligence  to  keep  its  streets,  sidewalks,  and 
other  public  ground  in  safe  condition.  Such  instruction  was 
undoubtedly  correct.  The  court  of  its  own  motion  then  gave  an 
instruction  defining  contributory  negligence,  and  then  gave  the 
following  instructions:  "I  instruct  you,  gentlemen  of  the  jury, 
that,  although,  you  may  believe  from  the  evidence  that  the  city 
authorities  had  negligently  suflfered  the  sidewalk  in  question  to 
remain  in  dangerous  condition  for  walking,  still  if  you  further 
believe  from  the  evidence  that  this  condition  of  the  sidewalk  was 
known  to  the  plaintiffs,  or  either  of  them,  before  they  attempted 
to  walk  over  it,  and  that  they  might  easily  have  avoided  passing 
over  such  dangerous  place,  then  they  were  not  using  that  reason- 
able care  and  prudence  to  avoid  injury  which  the  law  requires, 
and  cannot  recover  in  this  case."  "You  are  instructed,  gentle- 
men of  the  jury,  that  a  person  has  no  right  knowingly  to  ex- 
pose him  or  herself  to  danger,  and  then  recover  damages  which 
might  have  been  avoided  by  the  use  of  reasonable  precaution; 
and  if  the  jury  believe  from  the  evidence  that  the  plaintiffs,  or 
either  of  them,  before  and  at  the  time  of  the  alleged  injury, 
knew  of  the  defect  in  the  sidewalk,  and,  in  going  to  their  house 
on  the  night  of  the  alleged  injury,  could  have  taken  another  and 
safer  route,  of  equal  or  nearly  equal  distance,  then  the  jury  have 
the  right  to  consider  their  failure  to  take  such  other  route,  if 
such  there  was,  into  consideration  in  determining  whether  the 
plaintiffs  were  at  the  time  of  the  injury,  exercising  due  care  and 
caution  for  their  own  safety.  The  jury  are  instructed  that  when 
a  dangerous  place  is  made  in  the  street  by  the  unlawful  act  of 
third  parties,  unknown  or  without  the  knowledge  or  consent  of 
the  city  authorities,  the  city  cannot  be  deemed  negligent  until 
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the  knowledge  or  notice  of  such  defect  is  brought  home  to  the 
officers  of  the  city,  unless  the  dangerous  place  has  existed  for 
such  length  of  time  before  the  injury  that  the  city  authorities, 
in  the  exercise  of  reasonable  care  and  diligence,  might  and 
ought  to  have  known  of  its  existence.'*  But,  notwithstanding 
said  instructions,  the  court  further  instructed  the  jury  as  fol- 
lows, to  wit :  "If  you  believe  from  the  evidence  that  the  defend- 
ant was  guilty  of  negligence  in  not  keeping  the  sidewalk  in 
question  in  a  safe  condition  and  free  from  danger,  as  explained 
in  these  instructions,  upon  the  occasion  referred  to,  and  that  the 
plaintiff,  Mary  Giffen,  was  injured  thereby,  as  alleged  in  the 
complaint,  and  that  she  sustained  damages  by  reason  thereof, 
and  that  plaintiffs,  or  either  of  them,  were  guilty  of  such  negli- 
gence as  contributed  to  the  injury,  and  without  which  accident 
would  not  have  happened,  still  the  defendant  would  be  liable  in 
this  case  provided  you  further  believe  from  the  evidence  that  the 
said  defendant,  the  city  of  Lewiston,  had  notice  of  the  danger 
to  which  the  plaintiffs  were  exposed,  in  time  to  have  averted  it, 
and,  by  the  exercise  of  ordinary,  reasonable  care  and  prudence, 
could  have  averted  the  injury.''  The  giving  of  this  latter  in- 
struction was  duly  excepted  to  by  the  defendant.  Such  instruc- 
tion is  contradictory  to  other  instructions  given,  took  from  the 
jury  the  question  of  contributory  negligence,  provided  they 
obeyed  it,  and  disregarded  the  other  instructions.  The  giving  of 
this  latter  instruction  was  palpable  error.  The  instructions, 
taken  as  a  whole,  tended  to  mislead  and  confuse  the  jurors ;  and 
it  is  impossible  to  determine  from  the  evidence  in  thet  case,  and 
the  instructions  given,  as  a  whole,  whether  or  not  the  jury 
found  that  the  plaintiffs  were  guilty  of  contributory  negligence 
or  not.    The  evidence  upon  this  point  was  conflicting. 

The  defendant  requested  the  court  to  give  instruction  No.  15, 
in  the  following  words :  "The  court  instructs  the  jury  that  if  a 
person  knows  there  is  a  dangerouET  place  in  a  sidewalk,  and  at- 
tempts to  use  the  walk,  and  in  consequence  of  the  darkness  of 
the  night,  or  by  reason  of  the  defective  eyesight,  such  person  is 
unable  to  determine  the  exact  location  of  the  point  of  danger, 
such  person  has  no  reason  to  complain  by  reason  of  the  fact 
of  inability  to  cross  the  place  in  safety.''  This  request  was  re- 
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fused  by  the  court,  to  which  refusal  the  defendant  duly  excepted. 
The  refusal  to  give  such  instruction,  we  think,  was  proper, 
as  it  was  not  applicable  to  the  facts  in  the  case  at  bar.  Al* 
though  the  plaintiifs  may  have  known  of  the  defect  in  the  side- 
walk complained  of,  yet  such  knowledge  would  preclude  the 
plaintiffs  from  recovering  in  the  case  at  bar,  provided  the  plain- 
tiffs used  reasonable  care  to  prevent  injury.  To  rebut  the  idea 
of  contributory  negligence,  the  plaintiffs  introduced  evidence 
showing  that  the  injury  occurred  at  night ;  that  the  night  was 
very  dark ;  that  plaintiffs  were  carrying  a  lantern,  lighted  up  to 
a  short  time  previous  to  the  accident,  but  which  bad  been  extin- 
guished by  a  gust  of  wind  just  prior  to  the  time  the  accident  oc- 
curred, leaving  the  plaintiffs  in  total  darkness;  and  that  while 
walking  along  the  sidewalk  in  a  careful,  leisurely  manner,  the 
plaintiff,  Mary  Giffen,  who  was  slightly  in  advance  of  her  hus- 
band, the  other  plaintiff,  unexpectedly  reached  the  end  of  the 
said  plankway,  stepped  off,  and  fell,  receiving  severe  injuries. 
The  plaintiffs  denied  knowledge  of  the  condition  of  said  side- 
walk, but  on  this  point  there  is  conflicting  evidence.  The  two 
primary  questions  for  the  jury  to  pass  upon,  and  upon  which  the 
court  should  have  instructed  them,  are:  1.  Was  the  said  side- 
walk in  a  dangerous  condition,  resulting  from  a  lack  of  the  ex- 
ercise of  reasonable  care  on  the  part  of  the  officials  of  the  city 
of  Lewiston  ?  And  2.  Did  the  plaintiffs,  at  the  time  and  place 
where  the  accident  occurred,  use  reasonable  care  to  avoid  acci- 
dent? 

The  instructions,  taken  as  a  whole,  although  containing 
much  unnecessary  verbiage  and  redundancy,  gave  the  law  of 
the  case  fairly  to  the  jury,  with  the  exception  of  the  last  in- 
struction quoted  above,  which  tended  to  eliminate  the  question 
of  contributory  negligence.  While  the  language  of  section  V'S 
of  said  charter,  making  the  defendant  city  "liable  to  anyone 
for  any  loss  or  injury  to  person  or  property  growing  out  of  any 
casualty  or  accident  happening  to  any  such  person  or  property 
on  account  of  the  condition  of  any  street  or  public  ground  there- 
in," is  very  broad,  yet  we  do  not  think  that  it  was  the  intention 
of  the  legislature  to  deprive  the  defendant  of  the  ordinary  de- 
fense of  contributory  negligence.     Suppose  the  defendant,  as  is 
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usual,  fihouid  excavate  a  large  cistern  in  one  of  its  streets,  us- 
ing reasonable  diligence  to  prevent  accident  to  travelers  upon 
such  street,  and,  while  such  cistern  is  under  process  of  con- 
struction, a  traveler  upon  such  street,  either  in  the  daytime  or 
at  night,  sufficient  natural  or  artificial  light  heing  there  to  en- 
able him  to  see  the  excavation,  should,  seeing  the  excavation,  in- 
tentionally walk  into  it,  whereby  he  was  injured  greatly;  would 
it  be  held,  under  the  provisions  of  such  charter,  that  the  defend- 
ant would  be  liable  to  such  traveler?  We  think  not.  To  so 
hold  would  violate  an  ancient  majdm,  "No  one  shall  take  ad- 
vantage of  his  own  wrong.''  On  the  other  hand,  if  the  defend- 
ant should  permit  this  excavation,  or  any  other  obstruction  or 
defect,  to  remain  unguarded,  without  signal  lights  pointing  to 
the  danger,  the  defendant  would  be  liable  to  a  passer-by,  who, 
in  the  dark,  should  be  injured  by  reason  of  such  condition  of 
the  street,  although,  perchance,  such  injured  party  may  have 
seen  at  some  prior  tinte  such  defective  condition  of  the  street. 
We  think  the  rule  is  this:  Although  the  plaintiffs  may  have 
previously  seen  the  defect  in  the  sidewalk  in  question,  such  no- 
tice would  require  them  to  use  reasonable  diligence  to  avoid  ac- 
cident by  reason  of  such  defect,  but  would  not  preclude  them 
from  a  recovery  in  case  of  accident,  and  while  using  reasonable 
diligence  to  prevent  such  accident.  It  is  a  duty  imposed  by  its 
charter  upon  the  defendant  to  keep  all  of  its  highways,  includ- 
ing streets,  sidewalks,  and  alleys,  in  reasonably  safe  condition 
for  travel;  and  a  traveler  upon  any  highway  of  the  defendant 
who  seeks  a  dangerous  defect  therein  to-day,  but  who  has  occa- 
sion to  travel  over  such  highway  at  night-time  a  few  days  hence, 
may  well  conclude  that  the  defendant  has  performed  its  legal 
duties,  and  repaired  such  defect ;  and  such  traveler  may  recover 
for  injuries  received  by  reason  of  such  defect,  if  he  uses  reason- 
able diligence  to  avoid  injury,  but  could  not  recover  for  such  in- 
jury if  he  carelessly  runs  into  such  danger.  To  illustrate  fur- 
ther: say  the  use  of  bicycles  upon  sidewalks  is  dangerous  to 
pedestrians ;  that  the  defendant  permits  the  use  of  bicycles  upon 
its  sidewalks;  that  A,  a  traveler,  is  injured  upon  the  sidewalk 
by  being  struck  by  a  bicycle  which  has  noiselessly  approached 
him  from  behind,  he  being  unaware  of  its  approach— would  it 
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be  a  defense  to  say  to  A,  "You  shall  not  recover  damage,  because 
you  knew  that  the  sidewalks  were  dangerous  on  account  of  bi- 
cycles being  used  upon  them"?  Certainly  not  Such  rule 
would  completely  nullify  the  provisions  of  section  93  of  said 
charter,  quoted.  But,  knowing  that  bicycles  are  used  on  the 
sidewalks,  A  should  use  reasonable  diligence  to  avoid  injury; 
and  he  could  not  knowingly  or  intentionally  run  against  a  bi- 
cycle on  the  sidewalk,  and  then  recover  for  such  injury  as  he 
might  receive  thereby. 

In  making  his  opening  statement  to  the  jury,  counsel  for  the 
defendant  asked  permission  to  state  his  views  of  the  law  of  the 
case  to  the  jury,  which  the  court  refused  to  permit.  The  de- 
fendant excepted  to  this  ruling  of  the  court,  and  now  assigns 
said  ruling  as  error.  There  was  no  error  in  said  ruling.  Coun- 
sel, in  making  opening  statements  to  the  jury,  are  confined  to 
pointing  out  the  issues  of  fact  made  by  the  pleadings,  and  to  a 
statement  of  the  facts  which  he  expects  to  prove  to  sustain  his 
contention. 

During  the  trial,  the  court,  over  the  objections  and  exceptions 
of  the  defendant,  permitted  the  plaintiff,  Mary  Giffen,  to  an- 
swer certain  questions  showing  that,  by  reason  of  the  injury, 
she  could  not  labor  to  the  extent  that  she  could  prior  to  the  ac- 
cident ;  and  errors  2  to  6,  assigned  by  appellant,  are  based  upon 
the  admission  of  such  evidence.  The  admission  of  such  evi- 
dence was  proper.  It  is  alleged  in  the  complaint  that,  by  reason 
of  said  injury,  the  plaintiff,  Mary  Giffen,  *T)ecame  permanently 
lame  and  crippled  for  life,  and  has  suffered,  and  still  suffers, 
great  mental  pain  and  anguish,**  etc.  Mr.  Sutherland,  in  his 
admirable  work  upon  Damages  (volume  3,  at  page  269),  lays 
down  the  rule  that  loss  of  capacity  to  earn  money  is  one  of  the 
elements  of  general  damage.  In  6  Encyclopedia  of  Pleading 
and  Practice,  under  the  subject  of  "Damages,**  after  showing 
the  rule  on  this  point  to  be  conflicting,  the  text,  at  page  755, 
says :  "On  the  other  hand,  the  doctrine  has  been  laid  down  that 
loss  of  earnings  and  of  business  engagements  is  a  necessary  re- 
sult of  personal  injuries,  and  hence  need  not  be  specially 
pleaded.*' 

But  it  is  urged  by  the  appellant  that  damages  for  loss  of 
ability  to  labor  on  the  part  of  the  wife,  caused  by  an  injury  of 
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the  kind  in  question  here,  can  only  be  recovered  by  the  husband 
in  a  separate  action  brought  for  that  purpose.  We  cannot  as- 
sent to  this  contention.  ITie  rule  contended  for  was  the  rule 
at  common  law,  and  is  doubtless  the  rule  now  in  those  states  in 
which  the  legal  identity  of  the  wife  is  submerged  into  that  of 
the  husband,  and  where  the  time  and  service  of  the  wife  is  not, 
to  an  extent,  her  own,  but  the  property  of  the  husband.  Under 
our  statutes,  the  time  and  earnings  of  both  husband  and  wife 
are  community  property,  not  owned  exclusively  by  the  husband, 
but  the  common  property  of  both.  In  the  case  at  bar,  both  hus- 
band and  wife  are  necessary  parties.  The  judgment  should  run 
to  both.  The  damages,  after  recovery  thereof,  become  the  com- 
mon property  of  both.  But  should  the  marital  relation  ter- 
minate, either  by  death  or  otherwise,  the  wife  would  be  entitled 
to  recover  for  such  injuries,  and  any  damages  so  recovered  by 
her  after  the  termination  of  the  marital  relation  would  belong 
to  her  exclusively.  Then,  it  is  the  policy  of  our  code  to  prevent 
multiplicity  of  actions.  Any  damage,  general  or  special,  re- 
covered by  the  husband  during  the  marital  relation  for  loss  of 
time  or  capacity  to  labor  by  the  wife  in  cases  like  the  one  at 
bar  becomes  community  property.  Then,  our  statutes  provide 
that  **the  earnings  and  accumulations  of  the  wife  and  of  her 
minor  children  living  with  her  or  in  her  custody,  while  she  is 
living  separate  from  her  husband,  are  the  separate  property  of 
the  wife.''     (Rev.  Stats.,  sec.  2502.) 

At  the  close  of  the  trial,  the  defendant  requested  the  court 
to  submit  to  the  jury,  by  way  of  special  verdict,  the  following 
questions,  to  wit :  "First  question :  Would  the  injury  complained 
of  in  this  action  have  happened  but  for  the  want  of  ordinary 

care  on  the   part   of   plaintiff   John    Giffen?    Answer:  . 

Second  question :  Would  the  injury  complained  of  in  this  action 
have  happened  but  for  the  want  of  ordinary  care  on  the  part  of 

plaintiff  Mary  Giffen?     Answer: .     Third  question:  Have 

you  allowed  any  damages  in  your  verdict  on  account  of  dimin- 
ished ability  of  Mary  Giffen  to  labor  and  assist  her  husband,  or 
on  account  of  any  expense  to  him,  and,  if  so,  how  much  have 

you  so  allowed?     Answer:  .     Fourth    question:    Did    the 

planks  as  originally  placed  at  the  end  of  the  sidewalk,  and  slop- 
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ing  to  the  ground,  make  the  walk  reasonably  pafe  for  the  public 

use  at  that  place  ?    Answer : .     Fifth  question :  Had  those 

planks  at  the  end  of  the  sidewalk,  and  sloping  to  the  ground, 
been  disturbed  or  disarranged  by  the  time  of  the  accident  to 
Mary  Giffen,  from  the  situation  in  which  they  were  originally 
placed  there?  Answer: .  Sixth  question:  Did  the  de- 
fendant city  have  any  notice  of  such  disturbance  or  disarrange- 
ment (if  there  was  any)  of  said  sloping  planks,  before  the  ac- 
cident to   Mary   Giffen?    Answer:   .     Seventh   question: 

Was  the  plaintiff  Mary  Giffen  guilty  of  any  want  of  ordinary 
care  and  prudence,  however  slight,  which  contributed  to  produce 
the  injury?  Answer: .  Eighth  question:  Was  the  plain- 
tiff John  Giffen  guilty  of  any  want  of  ordinary  care  and  prud- 
ence, however  slight,  which  contributed  to  produce  the  injury? 

Answer:  J'    Which  request  the   court    refused,  to    which 

ruling  the  defendant  excepted,  and  upon  this  action  of  the  court 
the  defendant  has  assigned  eight  errors  (41  to  48,  inclusive) ; 
and,  to  support  his  position,  counsel  for  appellant  cites  us  to 
the  case  of  Burke  v.  McDonald,  2  Idaho,  679,  33  Pac.  49.  The 
issues  in  this  case  were  not  of  a  complicated  nature,  or  were  not 
60  to  the  extent  contemplated  in  the  decision  in  Burke  v.  Mo- 
Donald,  supra.  The  submission  of  special  findings  to  the  jury 
is,  to  some  extent,  a  matter  of  discretion  with  the  trial  court. 
But  when  the  issues  are  complicated,  and  the  questions  to  be 
determined  by  the  jury  are  so  numerous  or  complex  that  they 
tend  to  confuse  the  jury,  it  is  an  abuse  of  such  discretion  to  re- 
fuse to  submit  interrogatories  to  the  jury.  Neither  side  has  an 
absolute  right  to  have  interrogatories  submitted  in  that  par- 
ticular form  which  may  be  requested  by  such  party.  When 
either  side  requests  the  submission  of  interrogatories,  the  trial 
court  should,  when  the  issues  are  complicated,  carefully  exam- 
ine the  interrogatories,  and  see  that  they  cover  the  material  is- 
sues in  dispute  and  no  others,  and  that  they  are  plainly  and 
concisely  put.  The  practice  of  submitting  interrogatories  to  the 
jury  where  the  issues  made  by  pleading  and  proof  are  compli- 
cated is  a  good  one,  and  should  be  encouraged  in  every  such 
case  when  requested,  and  also  where  the  material  questions  are 
numerous  although   the  issues   are   not   complicated,  provided 
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that,  in  the  opinion  of  the  trial  court,  a  special  verdict  would 
assist  in  arriving  at  a  correct  conclusion.  Special  findings 
often  enable  the  court  to  correctly  apply  the  law  when,  but  for 
such  findings,  a  new  trial  would  be  necessarily  granted.  Thus, 
in  many  citses,  the  ends  of  justice  are  promoted,  and  litigation 
expedited  by  special  findings.  Special  findings  submitted  by 
proper  interrogatories  in  the  case  at  bar  would  have  been  proper; 
but  those  requested  by  defendant  were  too  numerous,  and  should 
have  been  more  concise.  It  would  have  been  proper  for  the 
court  to  have  simplified  the  interrogatories,  so  as  to  have  cov- 
ered the  material  issues  in  a  plain,  simple  manner,  and  then 
have  submitted  them  to  the  jury. 

On  the  trial,  the  plaintiffs  were  permitted,  over  the  objec- 
tions and  exceptions  of  the  defendant,  to  introduce  evidence 
proving  that,  soon  after  the  accident,  the  defect  in  the  sidewalk 
conij)lained  of  was  repaired  by  the  defendant.  This  was  error. 
Such  evidence  was  not  within  the  issues.  The  neglect  of  the  de- 
fendant prior  to  the  accident  was  the  important  question.  If 
the  defendant  was  guilty  of  negligence  by  permitting  the  side- 
walk to  remain  in  a  dangerous  condition  its  liability  for  such 
negligence  is  neither  aggravated  nor  mitigated  by  its  prompt- 
ness or  tardiness  in  repairing  a  sidewalk  after  the  accident. 

Touching  another  error  assigned  by  the  defendant,  we  deem 
it  proper  to  say  that,  in  the  trial  of  a  cause,  counsel  should  re- 
frain from  comments  upon  the  motive  of  opposing  counsel  in 
making  objections  to  the  introduction  of  evidence.  Counsel  on 
both  sides  should  be  kind  and  courteous  to  each  other,  and  con- 
fine themselves  to  legitimate  argument. 

Appellant  also  contends  that  the  trial  court  erred  in  per- 
mitting plaintiffs  to  introduce  evidence  in  chief,  after  the  close 
of  the  ease,  and  after  defendant  had  introduced  its  evidence. 
This  is  a  matter  largely  within  the  discretion  of  the  trial  court 
But  the  practice  should  be  discouraged  to  the  extent  of  requir- 
ing the  party  to  show  some  reasonable  excuse,  such  as  ignorance, 
of  the  existence  of  such  evidence,  or  oversight,  inability  to  pro- 
duce the  evidence  before  closing,  or  other  good  cause,  before 
permitting  the  plaintiff  to  open  his  case  after  having  closed  it. 

The  court  instructed  the  jury  that,  in  passing  upon  the  cred- 
ibility of  the  witnesses,  "they  should  reconcile  all  of  the  different 
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parte  of  the  testimony,  if  possible,  and  that  it  is  only  when  it 
is  palpable  that  a  witness  has  deliberately  and  intentionally  tes- 
tified falsely  as  to  some  material  matter,  and  is  not  corroborated 
as  to  such  statement  by  other  evidence,  that  the  jury  is  war- 
ranted in  disregarding  the  entire  testimony  of  such  witness/' 
The  defendant  excepted  to  this  instruction,  on  the  ground  that 
it  "was  an  infringement  upon  the  province  of  the  jury."  There 
is  nothing  in  the  defendant's  contention  upon  this  point. 

The  trial  court  did  not  err  in  instructing  the  jury  that  dis- 
figurement of  the  plaintiff  caused  by  the  injury  complained  of 
is  an  element  of  damage  to  be  considered  by  them.  Such  dis- 
figurement is  an  element  of  damage;  but  annoyance  to  the  plain- 
tiff caused  by  contemplation  of  disfigurement  is  too  remote  to 
be  considered  as  an  element  of  damage  resulting  from  personal 
injury. 

It  was  not  error  to  refuse  instruction  No.  13,  asked  by  the  de- 
fendant, it  being  covered  by  other  instructions  which  were  given. 

The  defendant  also  requested  the  court  to  give  an  instruction 
in  the  following  words,  to  wit:  "If  the  jury  believe  from  the  evi- 
dence that  the  city  had  provided  a  good  light  on  the  street  at 
the  place  in  question,  and  it  had  been  affording  adequate  light 
at  the  place  in  question,  and  that  it  was  burning  the  night  be- 
fore the  accident,  even  if  the  jury  should  find  that  from  some 
cause  it  failed  to  bum  at  the  time  of  the  alleged  accident,  the 
city  should  not  be  charged  with  negligence  in  the  matter  of  the 
absence  of  the  light."  The  court  refused  to  give  this  instruc- 
tion, to  which  refusal  the  defendant  excepted,  and  the  appellant 
urges  here  that  the  refusal  to  give  such  instniction  was  pre- 
judicial error.  The  instruction  as  prepared  was  not  proper.  \t 
would  tend  to  confuse  the  jury.  The  jury  might  conclude  from 
said  instruction  that  the  existence  of  a  light  at  the  place  of  the 
accident  would  be  a  defense  to  the  action.  We  are  unable  to  see 
what  effect  the  existence  of  a  light  at  the  place  of  the  accident, 
the  night  before  the  accident,  could  have  upon  the  rights  of  the 
parties,  any  more  than  the  repairing  of  the  defect  in  the  side- 
walk on  the  day  following  the  accident  would  have.  The  pri- 
mary ground  of  liability  on  the  part  of  the  appellant  for  the  in- 
jury complained  of  by  the  plaintiffs  is  the  defective  or  danger- 
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0U8  condition  of  the  sidewalk.  The  presence  or  absence  of  a 
light  at  the  place  of  the  accident  is  only  important  as  tending 
to  throw  light  on  the  question  as  to  whether  the  plaintiffs  were 
gnilty  of  contributory  negligence  resulting  in  the  injury  in 
question. 

The  appellant  urges  that  the  verdict  should  be  set  aside  upon 
the  ground  that  it  was  arrived  at  by  chance.  Five  of  the  jurors 
made  affidavits^  each  in  the  same  language,  apparently  one 
copied  from  another,  to  the  effect  that  "the  verdict  of  $800  was 
arrived  at  by  agreeing  that  each  juror  should  name  the  amount 
which  he  considered  the  plaintiffs  entitled  to  recover,  and  that 
the  amount  so  named  by  each  juror  should  be  put  down,  and 
that  the  several  sums  so  named  be  added  together,  and  that  the 
total  amount  thereof  should  be  divided  by  12,  the  number  of 
jurors  trying  the  case,  and  that  the  sum  or  quotient  arising 
from  such  division  should  be  the  verdict;  that  the  amount  of 
such  division  was  about  $875,  and  they  then  agreed  to  make  it 
$800 ;  and  that  the  verdict  of  $800  rendered  by  the  jury  in  that 
case  was  arrived  at  in  that  way,  and  in  no  other.''  A  verdict 
reached  in  the  manner  described  is  a  chance  verdict,  ground  for 
new  trial,  and  the  oath  of  the  jarors  or  any  one  or  more  of  them 
is  competent,  under  the  express  provisions  of  section  4439  of 
the  Revised  Statutes,  to  impeach  such  verdict.  But  two  of  said 
jurors  made  a  second  and  further  affidavit  in  explanation  of 
their  first  affidavit,  and  in  explanation  of  the  manner  in  which 
said  verdict  was  reached,  in  which  it  is  stated :  "After  the  jury 
had  voted  two  or  three  times,  the  sums  voted  ranging  from  the 
sum  of  $300  to  $2,000,  it  was  proposed  that  the  jury  should  take 
a  vote,  each  juror  putting  down  the  sum  he  thought  the  plain- 
tiff was  entitled  to,  then  add  all  these  sums  altogether,  and  di- 
vide the  aggregate  sum  by  12,  the  number  of  jurors;  and  this 
was  done,  as  was  then  stated,  in  order  to  ascertain  the  average, 
which  said  average  so  obtained  was  the  sum  of  $875 ;  after 
which  some  of  the  jurors  thought  the  sum  should  be  made  $900, 
and  others  that  it  should  be  made  $800,  and  after  discussions 
it  was  then  agreed  to  take  another  ballot,  and  that  those  who 
thought  the  sum  should  be  $800  should  vote  that  amount,  and 
those  thinking  that  the  sum  should  be  $900  to  vote  that  amount. 
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Upon  this  understanding,  the  last  and  final  vote  was  taken,  and 
the  result  was  that  the  sum  of  $800  had  a  majority  of  votes 
cast;  and,  after  this  was  ascertained,  it  was  then  agreed  by  the 
jury  unanimously  to  make  the  sum  that  should  be  returned  by 
the  jury  $800 ;  and  this  is  the  way,  in  detail,  in  which  the  ver- 
dict of  $800  was  arrived  at/'  With  this  explanation  of  the 
manner  in  which  the  verdict  was  reached,  said  verdict  could  not 
very  well  be  regarded  as  a  chance  verdict.  Still,  we  think  that 
the  conduct  of  the  jury  in  reaching  said  verdict  is,  at  the  leasts 
9f  doubtful  propriety.  (See  Flood  v.  McClure,  3  Idaho^  687, 
32  Pac.  254,) 

The  appellant  urges  that  the  court  erred  on  the  trial  in  per- 
mitting the  plaintiff  John  Giffen,  while  testifying  as  »  witness, 
to  make  an  explanation  of  a  portion  of  his  testimony.  This 
was  not  error.  The  trial  court  should  not  permit  a  witness  to 
act  officiously,  and  voluntary  statements  from  a  witness,  as  a 
rule,  should  not  be  permitted  over  the  objection  of  the  party  ad- 
versely interested.  But  it  is  only  fair  to  the  witness,  as  well  as 
right  to  the  parties,  to  permit  a  witness  to  make  any  explana- 
tion proper  to  prevent  his  evidence  from  being  misunderstood, 
or  correct  any  mistake  that  he  may  have  made.  The  witness 
should,  of  course,  not  be  permitted  to  wander  outside  of  the  is- 
sues, or  to  make  any  incompetent,  immaterial,  or  irrelevant 
statements. 

The  verdict  of  the  jury  was  in  favor  of  the  plaintiff,  Mary 
Giffen,  alone.  This  was  erroneous.  The  court  should  have  in- 
structed the  jury  to  have  amended  their  verdict  so  aa  to 
find  in  favor  of  the  plaintiffs,  and  both  of  them;  and  the 
judgment,  whether  the  verdict  was  amended  or  not,  should 
have  been  that  the  plaintiffs,  John  Giffen  and  Mary 
Giffen,  recover,  etc.  The  judgment  is  reversed  and  the  cause 
remanded  to  the  district  court  for  further  proceeding  consistent 
with  the  views  herein  expressed.  Costs  of  appeal  awarded  to  the 
appellant. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 
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ON  BEHEASINO. 
(December  31,  1808.) 

Per  CTJBIAM. — ^We  have  examined  the  petition  filed  in  this 
The  questions  raised  by  the  petition  for  a  modification  of 
the  decision  were  considered  by  the  court  and  the  authorities  ex- 
amined. We  are  not  unmindful  that  our  conclusions  differ 
from  those  reached  by  the  California  court.  Doubtless  that 
court  based  its  decision  upon  what  it  conceived  to  be  the  true 
intent  and  spirit  of  the  statutes  of  California.  We  have  done 
the  same^  taking  the  statutes  of  our  state  as  our  guide,  and  we 
eee  no  reason  for  changing  our  views.  Petition  for  modifica- 
tion denied. 


(November  29,  1898.) 
NATLOB  V.  VERMONT  LOAN  AND  TBUST  COMPANY. 

[66  Pac.  297.] 

Patmkivt  of  SHznunr's  Fees — Sheriff  Must  Account  fob  Fees 
Eabned. — ^Under  the  laws  of  Idaho,  a  sheriff  may  recover  fees 
ftllowed  by  law  for  servicee  rendered  by  him,  although  he  failed 
to  require  payment  of  such  fees  in  advance,  but  he  must  ac- 
oourt  to  his  county  tor  all  fees  earned,  whether  collected  by  him 
or  not. 

Peactice — ^Aianoumr  and  Ungebtainty  in  Gom^aint — ^Reached 
BT  Special  Deicubbeb. — ^Ambiguity  and  uncertainty  in  a  com- 
plaint which  states  a  cause  of  action,  but  not  with  that  cer- 
tainty contemplated  by  the  code,  oannot  be  reached  by  an  ob- 
jection to  the  introduction  of  evidence  under  the  complaint,  but 
only  by  special  demurrer  pointing  out  the  ambiguity  and  un- 
certainty complained  of  by  the  defendant. 

Bnx  OF  Exceptions. — A  bill  of  exceptions  must  state  the  evidence 
which  WBSt  admitted  by  the  court  over  the  objections  of  the  party 
excepting  to  the  introduction  of  such  evidence,  with  the  grounds 
upon  which  the  objection  ie  made,  or  else  such  exception  will  not 
be  considered  by  the  court. 

(Syllabus  by  the  court.) 
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APPEAL  from  District  Court,  Latah  County. 

A.  E.  Gallagher,  for  Appellant. 

The  contract  on  which  plaintiff  bases  his  action  is  void,  as 
being  contrary  to  the  public  policy  of  this  state,  which  prohibits 
sheriffs  from  giving  credit  for  fees  and  requires  them  to  collect 
all  fees  in  advance;  that  as  the  contract  is  void,  it  cannot  be  a 
basis  on  which  to  predicate  this  action.  Section  2126  of  the 
code,  as  amended  in  1890  (Sess.  Laws,  p.  176),  fixes  the  plain- 
tiff's compensation.  (Bev.  Stats.,  sees.  2120,  2137.)  The 
plaintiff  is  claiming  through  a  contract  of  credit  which  is  con- 
trary to  the  public  policy  of  this  state,  and  for  this  reason  void, 
and  cannot  be  the  basis  of  an  action.  His  acts  are  to  a  certain 
extent  the  acts  of  the  county  and  state.  He  performs  the  ser- 
vices as  agent  of  the  county.  He  is  not  the  employee  of  the  liti- 
gant, so  that  he  cannot  make  any  contract  with  the  litigant  con- 
cerning his  compensation  or  the  mode  of  collecting  it.  The 
court  erred  in  not  sustaining  the  defendant's  objection  to  the 
introduction  of  any  evidence  under  this  complaint  and  in  mak- 
ing findings  in  favor  of  defendant.  (Hawkeye  Ins.  Co.  v. 
Brainard,  72  Iowa,  130,  33  N.  W.  603;  Clark  on  Contracts,  419; 
Oriswald  v.  Waddington,  16  Johns.  438;  Winchester  Electric 
Light  Co.  v.  Veal,  145  Ind.  506,  41  N.  E.  334,  44  N.  E.  353; 
Jackson  v.  Shawl,  29  Cal.  268.)  No  contract  founded  on  or 
growing  out  of  an  unlawful  act  can  be  enforced  whether  it  be 
malum  in  se  or  nudum  prohibitum.  (2  Pomeroy's  Equity  Juris- 
prudence, Ist  ed.,  935;  Vermont  Loan  etc.  Co.  v.  Hoffman,  5 
Idaho,  376,  49  Pac.  314;  Robertson  v.  Robinson,  65  Ala.  610, 
39  Am.  Rep.  17;  Bank  v.  Owens,  2  Pet  627,  539;  Snell  v. 
1) wight,  120  Mass.  9.) 

E.  C.  Steele,  for  Respondent,  cites  no  authorities  on  the  points 
decided  by  the  coui-t  not  cited  by  attorney  for  appellant. 

QUARLES,  J. — This  is  an  action  brought  by  the  plaintiff 
to  recover  fees  for  services  rendered  by  him,  as  sheriff  of  Latah 
county,  for  the  defendant.  The  findings  of  fact  and  judgment 
were  in  favor  of  the  plaintiff.  The  contention  of  appellant,  that 
public  officers  are  prohibited  by  the  laws  of  this  state  from  per- 
forming official  acts  unless  the  fees  allowed  by  law  therefor  are 
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paid  in  advance,  raises  the  first  question  for  ns  to  determina 
This  question  is  to  be  decided  by  the  provisionfl  of  our  consti- 
tution and  statutes.  By  section  7,  article  18  of  the  constitu- 
tion, the  compensation  of  sheriflEs,  exclusive  of  mileage,  is  fixed 
within  certain  prescribed  limits,  the  maximum  at  $4,000  and 
minimum  at  $1,000  per  annum.  Section  8  of  said  article  18 
is  as  follows:  "The  compensation  provided  in  section  seven  (7) 
for  the  officers  therein  mentioned  shall  be  paid  by  fees  or  com- 
missions, or  both,  as  prescribed  by  law.  All  fees  and  commis- 
sions, received  by  such  ofScers  in  excess  of  the  maximum  com- 
pensation per  annum  provided  for  each  in  section  seven  (7)  of 
this  article,  shall  be  paid  to  the  county  treasurer  for  the  use 
and  benefit  of  the  county.  In  case  the  fees  received  in  any  one 
year  by  any  one  of  such  officers  shall  not  amount  to  the  luini- 
mum  compensation  per  annum  therein  provided,  he  shall  be 
paid  by  the  county  a  sum  sufficient  to  make  his  aggregate  an- 
nual compensation  equal  to  such  minimum  compensation.^' 
Section  2120  of  the  Bevised  Statutes  of  1887,  which  provided 
for  the  payment  of  all  compensation  of  county  officers  out  of 
the  county  treasury,  upon  warrants,  is  repugnant,  to  some  ex- 
tent at  least,  to  the  above-quoted  provision  of  our  constitution. 
Sections  2137  and  2138  of  the  Revised  Statutes,  are  as  follows : 

"Sec.  2137.  The  officers  mentioned  in  this  title  are  not  in 
any  case,  except  for  the  territory  or  county,  to  perform  any  offi- 
cial services  unless  upon  the  prepayment  of  the  fees  prescribed 
for  such  services  except  as  in  the  succeeding  section  provided  by 
law ;  and  on  such  payment  the  officer  must  perform  the  services 
required.  For  every  failure  or  refusal  to  perform  official  Auty 
when  the  fees  are  tendered,  the  officer  is  liable  on  his  official 
bond. 

**Sec.  2138.  No  fee  or  compensation  of  any  kind  must  be 
charged  or  received  by  any  officer  for  duties  performed  or  ser- 
vices rendered  in  proceedings  upon  habeas  corptLs/^ 

Section  2140  of  the  Revised  Statutes,  is  as  follows:  "If  any 
clerk,  sheriflF,  justice  of  the  peace,  or  constable,  shall  not  have 
received  any  fees  which  may  be  due  him  for  services  rendered  in 
any  suit  or  proceeding,  he  may  have  execution  therefor,  in  hi? 
ovm  name  against  the  party  from  whom  they  are  due,  to  be  is- 
sued from  the  court  in  which  the  action  is  pending.*' 
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The  act  of  March  13, 1891  (Sess.  Laws  1890-91,  p.  176),  fixes 
the  fees  that  may  be  charged  by  county  ofiBcers.  But  there  is 
nothing  in  the  act  that  amends  or  repeals  either  section  2137  or 
2140  of  the  Hevificd  Statutes,  quoted  supra.  In  determining 
the  question  before  us  we  must  have  due  regard  for  all  of  the 
foregoing  statutory  and  constitutional  provisions  that  axe  now 
in  force.  The  conditions  relative  to  the  payment  of  compensa- 
tion to  county  officers  are  somewhat  changed  by  the  above  con- 
stitutional provisions  from  what  they  were  prior  to  statehood. 
It  is  argued  by  the  respondent  that  there  is  no  longer  any  ne- 
cessity for  the  payment  into  the  county  treasury  of  the  fees 
earned  by  public  officers;  except  as  to  the  fees  earned  in  ex- 
cess of  the  maximum  salary,  and  with  this  contention  we  agree. 
The  expression  '^f  ees  received,'*  both  in  the  constitution  and  in 
the  act  of  March  13,  1891,  cited  sufra,  was  intended  to  and 
does  mean  fees  earned  and  which  the  officer  is  entitled  to  re- 
ceive. Construing  section  2137  and  2140  of  the  Eevised  Stat- 
utes, together  so  as  to  give  force  to  both,  we  are  compelled  to 
hold  that  section  2137,  supra,  is  not  a  prohibition  against  an 
officer  from  performing  services  unless  they  jire  prepaid  in 
advance,  but  that  the  said  section  was  passed  for  his  benefit  and 
gives  him  the  absolute  right  to  require  prepayment  of  his 
fees.  Any  other  construction  would  take  all  force  and  mean- 
ing from  section  2140,  supra,  as  it  would  be  idle  to  say 
that  an  officer  shall  not  perform  any  service  without  prepay- 
ment of  his  fees,  and  then  provide  for  an  execution  for  such 
fees  as  he  may  have  earned  and  which  have  not  been  paid.  A 
county  officer  may  perform  services  without  prepayment,  and 
then  maintain  an  action  to  recover  the  same.  If  such  officer, 
in  the  fullness  of  his  heart,  sees  fit  to  waive  his  right  to  pre- 
payment of  his  fees,  which  he  may  do,  there  is  no  good  reason 
why  he  should  suffer  for  his  leniency.  The  county  is  not  in- 
jured, because  he  must  account  to  it  for  all  fees  earned,  whether 
he  collects  them  or  not;  and,  where  his  earnings  exceed  the 
maximum  compensation  allowed  him  by  law,  he  must  pay  such 
excess  into  the  county  treasury  in  cash,  whether  he  collects  it 
or  not.  He  should  have  collected  and  received  all  fees  earned 
by  him,  and,  so  far  as  his  liability  to  the  county  and  the  latter'a 
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rights  are  concerned,  that  which  he  should  have  done  must  be 
regarded  as  done.  This  rule  works  no  hardship  on  the  litigant 
who  has  failed,  from  inability,  inconvenience,  or  other  cause,  to 
pay  fees  in  advance  to  the  officer  performing  services  for  him. 

On  the  trial  of  this  cause  the  defendant  objected  to  the  intro- 
duction of  any  evidence  by  plaintiff  on  the  ground  that  "the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"  which  objection  was  overruled  by  the  court,  and  an  ex- 
ception taken  to  such  ruling  by  the  defendant,  and  upon  such 
mling  prejudicial  error  is  assigned  by  the  appellant.  After 
setting  forth  the  official  capacity  of  plaintiff  and  the  corporate 
existence  of  the  defendant,  the  complaint  alleges  as  follows: 
^TThat  during  the  said  year  of  1894  the  said  defendant,  Vermont 
lioan  and  Trust  Company,  commenced  a  large  number  of  ac- 
tions against  divers  defendants  in  the  courts  of  Latah  county, 
Idaho,  and  in  Nez  Perces  county^  Idaho,  and  called  upon  this 
plaintiff  as  such  officer  to  perform  certain  services,  according  to 
the  statutes  of  the  state  of  Idaho,  in  said  cases,  and  that  said 
services  consisted  of  serving  of  summons  upon  a  large  number 
of  parties,  and  of  copies  of  complaints,  and  of  posting  notices 
of  sale  of  real  estate,  and  of  having  publication  made  of  the  sale 
of  such  real  estate  in  the  proper  newspapers,  and  of  divers 
other  legal  duties,  and  that  this  plaintiff  did  perform  all  such 
services  and  expend  money,  as  is  provided  by  the  statutes  of 
the  state  of  Idaho  shall  be  done,  in  procuring  publication  of 
notices,  to  the  amount  of  $388.85 ;  that  said  services  were  at  the 
special  instance  and  request  of  the  defendant,  and  were  per- 
formed by  this  plaintiff  as  sheriff  of  the  county  of  Latah,  in  the 
state  of  Idaho,  and  that  this  plaintiff  has  duly  accounted  to  the 
said  Latah  county  and  said  state  of  Idaho  for  the  moneys  which 
would  properly  go  to  the  said  county  or  state  from  each  of  the 
cases  in  which  he  so  rendered  services,  and  that  there  is  now 
due  this  plaintiff  the  sum  of  $388.85,  together  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum  from  the  first  day 
of  Jannaiy,  1895,  until  the  twelfth  day  of  March,  1897,  and 
from  said  twelfth  day  of  March,  1897,  until  the  present  time, 
at  the  rate  of  seven  per  cent  per  annum,  and  plaintiff  alleges 
that  the  payment  of  said  money  has  been  demanded,  and  that 
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the  defendant  has  failed,  refused,  and  neglected  to  pay  the 
same."  To  this  complaint  the  defendant  did  not  demur,  but 
answered,  admitting  some  of  the  allegations  and  denying  others; 
and,  for  further  and  separate  answer,  alleged  that  defendant 
furnished  its  attorney  in  the  suits  in  which  the  services  were  ren- 
dered by  the  plaintiff  money  to  pay  for  such  services;  that  the 
plaintiff  agreed  with  such  attorney  to  perform  such  services,  and 
to  look  to  said  attorney  personally  for  his  compensation;  and 
that  the  plaintiff  had  been  paid  such  compensation  in  full  by 
said  attorney.  The  complaint,  while  deficient  in  conciseness 
and  clearness,  stated  a  cause  of  action.  Any  ambiguity  or  un- 
certainty therein  could  only  be  reached  by  special  demurrer,  al- 
leging such  ground  and  pointing  out  the  defect  specifically.  It 
was  good  as  against  a  general  demurrer,  and  for  that  reason 
the  objection  to  the  introduction  of  evidence  under  it  was  prop- 
erly overruled. 

The  cause  was  heard  upon  evidence  introduced  and  upon  a 
stipulation  of  facts.  The  trial  court  found  in  favor  of  the 
plaintiff,  and  against  the  defendant,  upon  all  of  the  facts  in 
issue.  We  have  carefully  examined  the  evidence  in  the  record. 
The  plaintiff  offered  evidence  in  support  of  his  action,  and  also 
a  stipulation  of  facts.  The  defendant  introduced  no  evidence, 
but  moved  for  a  nonsuit,  which  was  denied,  whereupon  the  court 
found  in  favor  of  plaintiff  upon  all  material  issues.  The  evi- 
dence supports  the  findings,  and  there  was  no  reversible  error  |^ 
in  overruling  the  motion  for  nonsuit  or  in  making  the  said  find- 
ings. 

With  a  view  to  the  record  before  us,  and  other  records  that 
have  recently  been  before  us,  we  deem  it  best  to  call  the  atten- 
tion of  the  bar  to  the  necessity  of  making  briefs,  bills  of  ex- 
ceptions, and  other  parts  of  records  upon  appeal  with  more  con- 
ciseness than  many  of  them  are  made.  We  know  that  it  re- 
quires much  less  labor  to  make  a  long  brief  than  it  does  to 
make  a  short  concise  one,  which  covers  the  points  in  issue,  with 
necessary  citation  of  authority.  But  the  short,  concise  brief, 
which  cites  only  those  authorities  which  are  in  point,  is  of  much 
more  assistance  to  the  court  than  the  long  brief,  with  copious 
quotations  and  numerous  citations  of  authority,  some  applicable 
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and  some  inapplicable  to  the  case  at  bar.     It  requires  '^time, 
labor  and  thought'^  to  select  those  authorities  only  applicable 
to  tiie  case  briefed.    We  spend  much  time  in  looking  up  and 
reading  authorities  that  are  cited  to  us  which  have  no  bearing 
upon  the  case  under  consideration.     There  is  a  growing  ten- 
dency to  make  long  briefs.    The  object  of  the  attorney  in  such 
case  is  generally  a  good  one — ^that  is,  to  assist  the  court — ^but  the 
intention  miscarries.     Not  only  that,  but  those  unnecessarily 
long  records  and  briefs  work  hardships  upon  litigants.     It  costs 
money  to  print  them.     In  the  case  at  bar  the  counsel  on  both 
sides  signed  a  stipulation  of  facts,  and  we  herewith  give  as  a 
specimen  of  conciseness  and  clearness,  one  sentence,  in  the  fol- 
lowing words,  to  wit:  "It  is  hereby  stipulated  and  agreed  by 
and  between  the  plaintiff,  through  his  attorney,  E.  C.  Steele, 
and  the  defendant,  through  its  attorney,  A.  E.  Gallagher,  that 
all  the  matters  and  things  hereinafter  stated  shall  be  taken  and 
deemed  as  facts  established  upon  the  trial  of  this  cause,  and 
that  either  party  hereto  upon  the  trial  of  this  cause  may  read 
any  or  all  parts  of  this  stipulation  in  evidence,  and  that  the 
same  shall  thereupon  be  taken  and  deemed  as  the  facts  estab- 
lished in  this  case  without  further  testimony  to  establish  the 
same;  but  it  is  understood  and  agreed  that  when  either  party 
oflfers  to  read  in  evidence  part  or  all  of  the  facts  hereinafter 
set  forth,  that  either  party  shall  then  have  the  right  to  object 
'  to  the  same  being  read  in  evidence  upon  any  ground  upon  which 
an  objection  to  the  offering  of  the  proof  or  the  proof  itself  by 
any  witness  or  other  best  evidence  to  establish  the  fact,  were 
such  witness  or  evidence  present  in  court;  it  being  understood, 
however,  that  this  right  of  objection  to  the  offering  or  receiving 
of  any  of  the  facts  hereinafter  stated  in  evidence  shall  not  ex- 
tend to  the  form,  order  or  manner  of  making  such  proof,  or  to 
the  fact  that  the  evidence  of  such  fact  as  hereinafter  stated  is  in 
narrative  form  instead  of  questions  and  answers,  but  the  party 
objecting  shall  at  the  time  of  making  such  objection  designate 
hy  line  and  page  of  this  stipulation  that  part  of  the  facts  here- 
inafter stated  to  which  objection  is  made,  and  the  same  shall 
be  received  or  rejected  subject  to  the  ruling  of  the  court,  and  an 
exception  may  be  taken  to  the  receiving  or  rejection  of  such 
Idaho.  Vol.    6-17 


Digitized  by  VjOOQIC 


258  Naylor  v.  Vermont  Loan  etc.  Co.       [6  Idaho, 

Opinion  of  the  Court — Quarlep,  J. 

evidence,  the  same  as  if  the  witness  was  present  in  court  and 
offered  to  prove  the  facts/'  The  said  stipulation  covers  sixteen 
pages  of  the  printed  transcript  in  this  case.  The  facts  agreed 
upon  in  it  should  have  been  stated  in  two  pages  or  less.  The 
exceptions  which  appear  in  the  record  touching  the  introduction 
of  evidence  appear  on  the  face  of  the  record  to  have  been  made 
up  after  the  transcript  was  printed.  We  quote  from  the  tran- 
script, commencing  near  bottom  of  page  19,  two  of  the  excep- 
tions, as  specimens,  to  wit :  "The  defendant  further  objected  to 
all  that  part  of  the  stipulation,  Plaintiff's  Exhibit  'A,'  beginning 
with  the  word  *in,'  on  line  17  at  page  41  of  the  stipulation, 
down  to  and  including  the  figures  *$2,35,*  on  line  20  of  page 
42  of  the  stipulation,  for  the  reasons  that  the  same  was  incom- 
petent, irrelevant  and  immaterial,  and  not  proper  to  support 
any  of  the  issues  made  by  the  pleadings.  The  court  overruled 
the  objection,  and  thereupon  the  defendant  duly  excepted,  which 
exception  was  allowed  by  the  court,  and  this  ruling  of  the  court 
is  assigned  as  error,  and  will  be  relied  upon  by  the  defendant 
on  its  motion  for  a  new  trial  as  one  of  the  errors  committed 
by  the  court  in  the  trial  of  this  cause/'  Then  the  defendant 
further  objected  "to  all  that  part  of  the  stipulation  beginning 
with  the  word  Hhat,'  on  line  20  of  page  42,  down  to  and  includ- 
ing the  word  ^upon,'  on  line  1  of  page  43,  thereof,  for  the  same 
reasons.  The  court  overruled  the  objection,  /ind  {hereupon  the 
defendant  duly  excepted,  which  exception  was  allowed  by  the 
court,  and  this  ruling  of  the  court  is  assigned  as  error,  and  will 
be  relied  upon  by  the  defendant  on  its  motion  for  a  new  trial 
as  one  of  the  errors  committed  by  the  court  in  the  trial  of  this 
cause."  The  numerals  showing  the  line  and  page  on  which  the 
evidence  objected  to  commences  and  ends  was  interjected  into 
the  printed  transcript  before  us  after  it  was  printed  with  pen 
and  ink.  There  are  twenty  exceptions  found  in  the  printed 
transcript  "(covering  eight  printed  pages),  and  in  what  is  termed 
"A  statement  of  case  and  bill  of  exceptions  on  motion  for  new 
trial,"  each  in  Ihe  same  condition  and  form  as  those  quoted 
above.  Presumably  the  numerals  referring  to  lines  and  pages 
in  the  original  bill  of  exceptions  referred  to  lines  and  pages 
in  the  original  stipulation.    Assuming  this  as  true,  it  would 
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seem  that,  in  making  np  the  transcript  on  appeal,  parts  of  the 
original  bill  of  exceptions — ^that  is,  the  figures  referring  to  the 
lines  and  pages  of  the  original  stipulation  where  the  portions  of 
such  stipulation  objected  to  commence  and  end — ^were  omitted^ 
and  pari;  of  the  bill  of  exceptions  was  printed  in  skeleton  form. 
If  this  assumption  is  correct,  the  figures  in  the  original  bill  of 
exceptions  referred  to  are  different  from  those  in  the  record  be- 
fore us.  Such  practice  cannot  be  tolerated.  The  bill  of  excep- 
tions as  drafted  did  not  conform  to  the  practice  in  vogue  in  this 
state  or  to  the  rules  of  this  court.  That  part  of  the  evidence 
offered  by  the  plaintiff  admitted  by  the  court  over  the  defend- 
ant's objections,  and  excepted  to,  should  have  been  set  forth 
in  the  bill  of  exceptions,  and  not  by  way  of  numerous  references. 
In  order  to  ascertain  those  parts  of  the  stipulation  to  which  the 
exceptions  relate,  the  court  would  be  compelled  to  turn  from 
one  part  of  the  record  to  the  other  parts  at  least  forty  times. 
This  court  will  pay  no  attention  to  exceptions  which  come  before 
it  in  this  form.  The  judgment  appealed  from  is  aflSrmed,  with 
costs  of  appeal  to  respondent. 


Sullivan,  C.  J.,  and  Huston,  J.,  concur. 


(November   30,    1898.) 
BARNES  V.  PITTS  AGRICULTURAL  WORKS. 

[55  Pac.  237.] 

Habicless  Ebrob. — ^A  judgment  will  not  be  reversed  for  harmless 
error. 

Practice — Section  3364  of  the  Revised  Statutes  Constbued. — 
Under  the  provisions  of  section  3364  of  the  Revised  Statutes  a 
^SLJise  of  action  does  not  accrue  until  the  mortgage  debt  is  paid 
in  full  and  a  discharge  of  the  mortgage  demanded. 

PXXADIKG — ^Refusal  to  Establish  Deflnse  by  Pboof. — Where  the 
demurrer  to  an  answer  is  sustained  and  a  new  answer  is  filed 
setting  up  the  same  defense,  to  which  no  objection  is  made, 
and  the  party  making  such  an^^wer  withdraws  from  the  case  and 
refuses  to  establish  his  defense  by  proof,  the  error  committed  in 
sustaining  the  demurrer  not  prejudicial. 

(Syllabus  by  the  court.) 
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APPEAL  from  District  Court,  liatah  County. 

George  W.  Goode,  for  Appellant 

Hevised  Statutes  of  Idaho,  section  3364,  entitles  a  mortgagor, 
etc.,  to  bring  an  action  for  the  penalty  whenever  the  mortgage 
has  been  satisfied,  and  the  mortgagee  refuses  to  cancel  the  same 
of  record  on  demand.  (WiV)er  v.  PiercCy  56  Mich.  169,  22 
N.  W.  316.)  The  word  "satisfied"  in  the  statute,  we  submit, 
means  ^'in  so  far  as  the  mortgage  is  legal  and  binding."  {8t^ 
vena  v.  Home  8av.  etc,  Assn.,  6  Idaho,  739,  61  Pac.  779,  986.) 
Wheu  an  appeal  is  perfected  from  such  an  order  or  judgment 
as  the  one  appealed  from,  all  proceedings  in  the  cause  are 
stayed  until  the  determination  of  such  appeal.  (Idaho  Eev. 
Stats.,  sec.  4814;  Buggies  v.  Superior  Court,  103  Cal.  125,  37 
Pac.  211;  Livermore  v.  Campbell,  52  Cal.  75;  Chouteau  v. 
Prowse,  90  Mo.  191,  2  S.  W.  290;  Petrk  v.  Muskegan  Co,  Judge. 
58  Mich.  130,  56  X.  W.  1109;  Woodrum  v.  Kirkpairich,  2  Swan 
<Tenn.),  218;  2  Ency.  of  PL  &  Pr.,  327  et  .seq.;  Kaufman  v. 
Superior  Court,  108  Cal.  446,  41  Pac.  476.) 

Stewart  S.  Denning,  for  Respondent. 

Where  the  plaintiflE,  in  making  the  opening  statement  of  the 
case  to  the  court  and  jury,  admits  a  state  of  facts  the  existence 
of  which  precludes  a  recovery  by  him,  the  court  may  close  the 
trial  at  once.  {Oscanyan  v.  Arms  Co.,  103  U.  S.  261;  Lindley 
V.  Atchison  etc.  R.  R.  Co.,  47  Kan.  432,  28  Pac.  201;  Missouri 
Pac.  By.  Co.  v.  Hartman.  5  Kan.  App.  581,  49  Pac.  109;  Noble 
V.  Frack,  5  Kan.  App.  786,  48  Pac.  1004;  Marks  v.  Northern 
Pac.  Ry.  Co.,  76  Fed.  491.)  The  court  will  not  impose  the 
statutory  penalty  for  refusal  to  release  or  satisfy  a  mortgage 
of  record  where  the  mortgagee  has  been  honestly  mistaken  as  to 
his  rights  or  the  amount  due.  (Jones  on  Mortgages,  4th  ed., 
aec.  991;  Boone  on  ilortgages,  sec.  158;  Barrows  v.  Bangs,  34 
Mich.  304;  Myer  v.  Hart,  40  Mich.  517,  29  Am.  Rep.  553; 
Canfield  v.  Conklin,  41  Mich.  371,  2  i^.  W.  191;  Parks  v.  Par- 
her,  57  Mich.  57,  23  N.  W.  458;  Parks  v.  Allen,  42  Mich.  482, 
4  N.  W.  227.)  VVTiere  the  complaint  alleges  payment,  setoff 
or  counterclaim    cannot   be   proven.     (Idaho   Rev.  Stats.,  sec. 
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4227;  Ulsch  v.  Mutter,  143  Ma^s.  379,  9  N.  E.  736;  Gnnell  v. 
Spink,  128  Mass.  25;  Wheaton  v.  NeaUon,  11  Gray,  16;  Wagner 
v.  Sullivan,  20  S.  C.  533;  Sullivan  v.  Sullivan,  20  S.  C.  509; 
Blunt  V.  Williams,  27  Ark.  674;  22  Am.  &  Eng.  Ency.  of  Law, 
216,  and  notes.)  Appellant^s  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  inasmuch  as  it  fails 
to  allege  that  respondent  at  any  time  refused  to  execute,  ac- 
knowledge or  deliver  to  him  a  certificate  of  the  discharge  of  the 
chattel  mortgage  on  demand  of  appellant.  (Idaho  Eev.  Stats., 
sec.  3364.)  The  possession  of  the  property  in  controversy  by 
respondent  was  rightful  as  disclosed  by  the  record  in  the  case,, 
and  therefore  no  damages  could  arise  for  any  wrongful  taking, 
or  conversion.     (Boone  on  Mortgages,  sec*  256,  and  notes.) 

This  action  was  brought  under  the  provisions  of  section  3364 
of  the  Revised  Statutes,  to  recover  $100  penalty  and  $300  dam- 
ages for  defendant's  refusal  to  discharge  a  mortgage  alleged  to 
have  been  fully  satisfied.  The  answer  put  in  issue  the  material 
allegations  of  the  complaint ;  and  at  the  same  time  the  defend- 
ant, who  is  respondent  here,  filed  a  cross-complaint  setting  out 
certain  promissory  notes,  and  averring  that  the  same  were  se- 
cured by  the  mortgage  referred  to  in  the  complaint,  and  that 
there  was  due  on  said  promissory  notes  the  sum  of  $401.24,  and 
demanded  judgment  and  decree  foreclosing  said  mortgage,  and 
for  an  attorney's  fee  of  forty  dollars.  The  plaintiff,  by  answer 
to  said  cross-complaint,  admits  certain  allegations  thereof,  and. 
denies  others,  and,  as  a  separate  defense,  avers  that  the  defend- 
ant wrongfully  and  unlawfully  took  possession  of  the  property- 
described  in  said  mortgage,  and  held  possession  thereof  for 
seventeen  and  one-half  days;  that  the  same  was  worth  twenty 
dollars  per  day,  making  a  total  of  $350;  that  on  November  20, 
1897,  the  defendant  converted  to  its  own  use  certain  personal 
property  belonging  to  the  plaintiff  of  the  value  of  $260;  and 
that  plaintiff  elected  to  waive  the  wrong  and  damages,  and  to 
apply  the  value  of  said  properety  in  payment  of  the  promissory 
notes.  Upon  the  issues  thus  joined  a  jury  was  impaneled  to 
try  the  case.  Thereupon  counsel  for  plaintiff  stated  his  case 
to  the  jury,  which  statement  clearly  showed  that  only  a  part 
of  the  indebtedness  secured  by  said  mortgage  had  been  paid^ 
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At  the  close  of  this  statement  counsel  for  the  defendant  moved 
the  court  to  dismisi*  and  take  from  the  jury  the  cause  of  action 
stated  in  the  complaint,  on  the  ground  that  the  opening  state- 
ment of  plaintiffs  counsel  to  "the  jury  and  plaintiff's  answer 
to  the  cross-complaint,  taken  together,  clearly  showed  that  no 
payment  had  ever  been  made  to  the  defendant  such  as  would  war- 
rant the  plaintiff  to  sue  for  the  statutory  penalty  for  failure  to 
cancel  or  satisfy  the  said  mortgage,"  which  motion  was  sustained 
by  the  court.  Counsel  for  appellant  then  objected  to  any 
further  proceedings  until  such  time  as  "the  appeal  now  on  file 
had  been  determined  by  the  supreme  court,"  which  objection 
was  overruled  by  the  court.  A  demurrer  to  the  answer  of  the 
cross-complaint  was  then  argued,  submitted  to,  and  sustained 
by  the  court;  whereupon  counsel  for  appellant  renewed  his  ob- 
jection to  further  proceedings  in  the  case,  on  the  ground  that  an 
appeal  had  been  perfected  from  the  ruling  of  the  court  dismiss- 
ing the  cause  of  action  stated  in  the  complaint.  The  objection 
was  overruled  by  the  court.  Counsel  for  respondent  then  moved 
to  discharge  the  jury,  on  the  ground  that,  as  the  case  then 
stood,  it  was  a  straight  foreclosure  action,  and  not  a  proper 
case  for  a  jury,  which  motion  was  granted.  It  appears  from  the 
record  that  the  foregoing  proceedings  occurred  on  the  second 
day  of  June,  1898.  On  the  following  day  the  jury  was  dis- 
charged from  the  further  consideration  of  the  case.  It  also  ap- 
pears that  the  plaintiff  filed  his  amended  answer  to  said  cross- 
complaint  on  the  third  day  of  June,  1898,  and  thereafter  with- 
drew all  further  appearance,  and  refused  to  proceed  with  the 
trial.  No  demurrer  was  interposed  to  said  amended  answer. 
The  plaintiff  abandoned  the  case,  and  refused  to  introduce  any 
evidence  in  support  of  his  amended  answer.  The  court  then 
proceeded  with  the  trial  of  the  cause  of  action  set  up  in  defend- 
Ant's  cross- complaint,  and  rendered  judgment  and  entered  a  de- 
cree of  foreclosure  in  favor  of  the  defendant  as  prayed  for  in  its 
cross-complaint.  The  appeal  is  from  the  order  and  judgment 
■dismissing  plaintiff^s  complaint,  and  from  the  judgment  and 
decree  of  foreclosure  made  in  favor  of  the  defendant  on  its  cross- 
complaint. 
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SULLIVAX,  C.  J.  (After  Stating  the  Facts.)— The  first 
error  assigned  is  that  the  court  erred  in  sustaining  the  defend- 
anVs  objection  to  plaintiff's  counsel  reading  section  3364  of  the 
Revised  Statutes  to  the  jury,  as  reference  was  made  thereto  in 
the  complaint.  It  appears  that  plaintiff's  counsel,  in  making 
hifi  opening  statement  to  the  jury,  undertook  to  read  said  sec- 
tion of  the  statute  to  the  jury,  and  objection  was  made  thereto 
by  defendant's  counsel,  and  the  objection  was  sustained.  Ae 
plaintiff's  action  was  brought  under  the  provisions  of  said  sec- 
tion, and  said  section  referred  to  in  the  complaint,  we  think  it 
was  error  to  refuse  to  permit  counsel  to  read  the  same  to  the 
jury.  But  the  error  was  harmless,  as  the  case  made  by  plain- 
tiff's complaint  was  afterward  dismissed  and  the  jury  dis- 
charged. A  judgment  will  not  be  reversed  fcr  harml(?ss  error. 
This  court  recognizes  the  general  rule  that  the  jury  gets  the  law 
from  the  court.  But  where,  as  in  this  case,  the  action  is  brought 
under  a  section  of  the  statute  which  is  referred  to  in  the  com- 
plaint, counsel  may  read  to  the  jury,  so  as  to  give  them  an  in- 
telligent understanding  of  the  section  of  the  statute. 

The  dismissal  of  plaintiff's  original  action  is  assigned  as  error. 
Under  the  provisions  of  section  3364  of  the  Revised  Statutes  no 
canse  of  action  accrues  until  a  mortgage  debt  has  been  fully  paid, 
and  demand  for  discharge  thereof  made,  and,  as  plaintiff's  an- 
swer to  defendant's  cross-complaint  clearly  shows  that  said  debt 
had  not  been  paid  at  the  date  the  suit  was  brought,  the  motion 
to  dismiss  the  plaintiff's  action  was  properly  sustained. 

It  is  contended  that  the  court  proceeded  with  the  trial  after 
plaintiff  had  perfected  his  appeal  from  the  order  and  judgment 
of  the  court  dismissing  his  complaint.  There  is  nothing  in  the 
record  to  sustain  this  assignment  of  error.  No  appeal  had  been 
perfected  until  nineteen  days  after  the  trial  of  said  cause.  Why 
counsel  for  appellant  should  make  this  contention,  under  the 
facts  shown  in  the  record,  is  beyond  our  conception,  as  no  ap- 
peal had  been  taken,  as  claimed  in  said  motion. 

Sustaining  defendant's  demurrer  to  plaintiff's  cross-com- 
plaint is  assigned  as  error.  The  plaintiff  brought  his  action 
to  compel  the  discharge  of  a  mortgage  that  he  alleged  had  been 
fully  paid,  and  for  the  penalty  and  damages  provided  for  by  sec- 
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tion  3364  of  the  Revised  Statutes.  The  defendant  answered  by 
denying  the  payment  of  said  mortgage  debt  in  full,  and  by 
cross-complaint  prayed  for  the  foreclosure  of  its  mortgage  for 
the  balance  due  on  said  promissory  notes.  The  plcdntiS  an- 
swered the  cross-complaint  by  denying  that  there  was  anything 
due  to  the  mortgage,  and  averring  that  it  had  been  paid  in  full; 
and,  as  a  separate  defense,  admits  that  said  mortgage  debt  had 
not  been  paid  in  fuU^  and  sets  up  a  counterclaim,  on  which  he 
avers  there  is  due  him  about  $700,  and  that  he  applies  said  sum 
in  payment  of  said  balance  due  on  the  mortgage  debt.  By  his 
answer  he  admits  that  he  has  no  cause  of  action  on  his  com- 
plaint, and  the  court  did  not  err  in  dismissing  it.  The  demur- 
rer to  the  answer  was  then  sustained,  and  the  plaintiff  there- 
upon filed  an  amended  answer,  setting  up  substantially  the  same 
defense  as  contained  in  the  answer,  to  which  no  demurrer  was 
interposed.  He  thereafter  withdrew  from  any  further  partici- 
pation in  the  trial  of  the  case.  -We  conclude,  after  a  very  care- 
ful examination  of  the  record,  that,  if  the  court  erred  in  sus- 
taining said  demurrer,  the  error  was  harmless,  for  the  reason 
that,  under  the  amended  answer,  the  defendant  was  permitted 
to  make  the  same  defense  as  under  the  answer  which  was  stricken 
out  on  demurrer.  For  that  reason  no  prejudicial  error  was 
made  against  him.  The  judgment  of  the  lower  court  is  af- 
firmed, and  costs  of  this  appeal  are  awarded  to  the  respondent. 

Huston  and  Quarles,  JJ.,  concur. 

ON    REHEARING. 
(December   10,    ISOS.) 

Per  CURIAM. — The  petition  for  a  rehearing  in  this  case  pre- 
sents nothing  new.  Counsel  seem  to  think  the  court  has  over- 
looked something  in  the  record.  We  do  not  find  it  so.  The 
record  was  made  up  with  little  or  no  regard  to  the  rules  of  the 
court  prescribing  the  manner  in  which  such  documents  must 
be  prepared.  We  think  we  were  very  lenient — ^too  much  so,  per- 
haps— ^in  considering  the  case  upon  such  a  record,  but,  having 
done  so,  we  have,  with  much  labor,  arrived  at  what  we  regard 
a  correct  conclusion.     The  record  shows  that  "the  amended  an- 


Digitized  by  VjOOQIC 


Nov.  1898.]    Babkes  v.  Pitts  Aqbicultural  Works.        265 
Opinion  of  the  Court,  on  Rehearing. 

«wer  to  croes-complainf  ^  was  filed  June  3,  1898,  and  the  "de- 
murrer to  amended  answer  to  cross-complaint"  was  filed  on 
same  day.  Following  these  statements  in  the  record,  under  the 
heading,  "Afternoon  Session,  June  2,  1898,^^  the  court  passed 
upon  a  motion  by  defendant's  counsel  to  take  the  case  from  the 
consideration  of  the  jury,  and  granted  the  same.  Counsel  for 
appellant  then  objected  to  any  further  proceedings  in  the  cause, 
on  the  ground  that  an  appeal  had  been  perfected  from  the  rul- 
ing of  the  court  dismissing  plaintiflf's  complaint  therein.  This 
objection  of  plaintiff's  counsel  was  overruled  by  the  court.  The 
court  having  dismissed  the  jury,  counsel  for  plaintiff  (appel* 
lant)  made  the  following  statement,  as  appears  by  the  bill  of 
exceptions  in  the  record:  "Mr.  Qoode:  Now,  at  this  time,  the 
plaintiff,  Thomas  .Barnes,  withdraws  all  further  appearance, 
and  refuses  to  proceed  with  the  trial  of  this  cause,  in  the  man- 
ner and  form  as  indicated  by  the  court.*'  Thus,  it  appears 
from  the  record  that  on  June  2d  counsel  for  the  plaintiff  (ap- 
pellant) retired  from  the  case,  refusing  to  proceed  further  with 
the  trial,  and  yet  the  record  shows  that  on  the  3d  of  June 
he  filed  au  "amended  answer  to  the  cross-complaint."  Counsel 
for  appellant  stated  to  the  trial  court  that  he  had  perfected  an 
appeal  from  the  order  of  the  court  dismissing  the  complaint  of 
plaintiff.  That  could  not  refer  to  the  appeal  before  us,  as  the 
notice  of  appeal  herein  was  not  filed  until  the  22d  of  June,  1898. 
The  cause  was  submitted  in  this  court  without  argument  by  ap- 
pellant, and  perhaps  what  we  should  have  done  was  to  examine 
the  record  before  accepting  such  submission;  but,  not  having 
done  so,  we  have  made  the  best  we  could  of  it,  and  we  believe 
have  reached  a  just  and  legal  conclusion.  If  counsel  for  appel- 
lant thinks  his  case  has  not  been  fairly  presented,  he  has  no  one 
to  blame  but  himself.  He  prepared  the  transcript  (if  such  it 
can  be  called)  himself.  He  declined  to  argue  his  case  orally. 
The  transcript  is  a  mass  of  inconsistency  and  irrelevancy.  Con- 
fident that  a  rehearing  would  shed  no  new  light  upon  the  case, 
and  that  we  have  done  justice  under  the  law,  we  decline  to 
listen  to  another  presentation  of  the  case.    Bchearing  denied. 
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ELLIOTT  V.  COLLINS. 
[65    Pac.    301.] 
Pbagtice — ^Dismissal   op   Action. — Under    subdivision    1    of   section 
435,   Revised    Statutes,    tbe  plaintiff   may   dismiss   at   any    time 
before  a  counterclaim  has  been  made  or  affirmative  relief  sought 
by  cross-complaint  or  answer  of  defendant. 
Pleadings. — ^Under  the  provisions  of  subdivision  2,  section  4168,  in 
actions  ew  contractu  or  ew  delicto  the  pleader  is  required  to  nuike 
in  his  complaint  a  statement  of  the  facts  constituting  the  cause 
of  action  in  ordinary  and  concise  language. 
Election  of  Remedies. — In  order  to  apply  the  doctrine  of  election  of 
remedies  the  party  must  actually  Have  at  his  oommand  incon- 
sistent remedies. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County. 

James  W.  Beid,  for  Appellant. 

As  the  witnesses  were  material  and  necessary,  and  the  trial 
set  and  commenced,  and  no  dispute  of  thef^e  facts,  the  court 
erred  in  refusing  to  allow  their  fees.  (Oriffiik  v,  Montandon, 
4  Idaho,  75,  36  Pac.  704.) 

Eugene  O^Neill,  for  Eespondents. 

The  claim  that  is  resisted  here  is  for  witness  fees  for  wit- 
nesses that  never  were  sworn.  And  their  attendance  and 
presence  was  not  material  or  necessary,  and  their  fees  were  not 
necessary  costs  or  disbursements  to  defendant,  the  case  going 
off  on  a  motion  by  defendant  that  could  have  been  presented 
on  April  10th,  or  any  tim^e  between  April  7th  and  April  10th 
before  case  was  set  (Oriffith  v.  Montandon,  4  Idaho,  75,  35 
Pac.  705;  Rev.  Stats.,  sec.  4912.)  Mt.  Hairington  was  the 
first  witness  called  by  the  plaintiffs.  He  originally  lost  logs 
8ued  for  in  this  case.  The  court,  too,  would  recognize  that 
Harrington  was  plaintiflPs'  first  witness  and  case  went  off  on  mo- 
tion. (Fanning  v.  Leviston,  93  Cal.  186,  28  Pac.  943.)  Affi- 
davit does  not  show  that  witnesses  were  actually  in  attendance. 
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nor  wherein  their  attendance  was  necessary  in  this.     (Idaho 
Kev.  Stats.,  sec.  6139.) 

This  action  was  brought  in  the  probate  court  of  Nez  Percee 
county,  to  recover  the  value  of  two  hundred  and  four  sawlogs 
alleged  to  have  been  wrongfully  taken  from  Snake  river  by  Col- 
lins, the  respondent.  Judgment  in  that  court  went  in  favor  of 
the  plaintiffs,  when  an  appeal  was  taken  to  the  district  court  by 
the  defendant.  When  the  cause  was  reached  for  trial  in  the  dis- 
trict court,  and  a  jury  impaneled  for  the  trial  of  the  case,  and 
a  witness  sworn  on  behalf  of  the  plaintiff  had  answered  a  pre- 
liminary question,  counsel  for  defendant  objected  to  a  certain 
question  then  put  to  the  witness,  on  the  ground  of  irrelevancy 
and  incompetency,  and  on  the  ground  that  the  plaintiff  had  al- 
ready brought  an  action  ex  contractu  for  "a  recovery  on  the 
same  cause  of  action  set  out  in  this  action,  which  is  an  action 
ex  delicto  or  in  trover  and  conversion,"  and  for  that  reason  the 
court  had  no  jurisdiction  to  hear  any  further  evidence  for  or  on 
behalf  of  the  plaintiff;  that  the  plaintiff,  having  elected  to  pro- 
ceed ex  contractu,  waived  the  wrong,  and  was  barred  from  any 
other  remedy — ^which  motion  was  sustained,  and  the  cause  of  ac- 
tion dismissed.  The  record  shows  that  the  plaintiff  brought  an 
aclHon  against  the  defendant  in  the  probate  court  of  Nez  Forces 
county  to  recover  $200,  allied  to  be  due  for  certain  logs  sold 
and  delivered  to  the  defendant  by  plaintiff  and  one  Harrington. 
That  suit  was  brought  on  the  twentieth  day  of  January,  1897. 
A  demurrer  was  interposed  and  argued  and  submitted  to  the 
court  on  the  twenty-ninth  day  of  December,  1897;  and,  before 
the  court  announced  its  decision  on  the  demurrer,  the  plaintiff 
moved  to  have  the  suit  dismissed,  without  prejudice  to  a  new 
action,  which  motion  was  granted,  and  the  action  dismissed. 
Thereupon  this  suit  was  commenced.  In  substance,  it  is  al- 
leged in  the  complaint  as  a  first  cause  of  action  that  one  Jason 
M.  Harrington  owned  certain  sawlogs,  and,  while  such  logs  were 
passing  down  Snake  river,  the  defendant  took  possession  of  the 
same,  and  converted  them  to  his  own  use,  contrary  to  the  form 
of  the  statute,  and  said  Harrington's  damage  in  the  sum  of 
$276;  that  demand  was  made  for  the  same,  wliich  was  refused; 
that  said  claim  was  duly  assigned  to  plaintiff  prior  to  the  com- 
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mencement  of  the  suit — ^and  prays  for  judgment  for  $275.  For 
a  second  cause  of  action,  it  is  alleged  that,  while  certain  saw- 
logs  of  the  plaintiff  were  passing  down  Snake  river,  the  defend- 
ant forcibly  took  possession  of  and  carried  away  sixty-eight  logs,, 
of  the  value  of  $136,  and  converted  them  to  his  own  use;  that 
demand  has  been  made  on  the  defendant  for  the  return  of  said 
logs,  or  the  payment  of  their  value,  which  was  refused  by  the  de- 
fendant. 

SULLIVAX,  C.  J.  (After  Stating  the  Facts.)— The  ques- 
tion for  decision  is,  Did  the  court  err  in  entering  judgment  of 
dismissal  ?  The  respondent  contends  that  in  the  first  action  the 
plaintiff  elected  to  sue  in  assvmpsii,  and  that  he  could  not  dis- 
miss that  action,  and  thereafter  sue  in  tort.  The  trial  court 
sustained  this  contention,  and  dismissed  the  suit.  The  first 
suit  was  dismissed  by  the  court  without  prejudice  to  another  ac- 
tion on  the  motion  of  plaintiff.  In  that  action  the  defendant 
had  not  answered.  That  being  so,  the  plaintiff  had  a  right 
to  dismiss  his  suit  at  the  time  he  did,  under  the  provisions  of 
subdivision  1  of  section  4354  of  the  Bevised  Statutes. 

It  appears  from  the  record  that  the  plaintiffs  had  but  one 
remedy,  and  that  was  for  the  value  of  the  logs.  Subdivision  2, 
section  4168,  requires  the  complaint  to  contain  a  statement  of 
the  facts  constituting  a  cause  of  action  in  ordinary  and  concise 
language;  and  that  is  what  was  done  in  the  complaint  in  this 
cause  of  action.  In  order  to  apply  the  doctrine  of  election  of 
remedies,  the  party  must  actually  have  at  command  two  incon- 
sistent remedies.  He  must  not  only  think  he  has  them,  but 
must  in  fact  have  them.  (7  Am.  &  Eng.  Ency.  of  Law,  364.) 
The  judgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this  opin- 
ion.   Costs  of  the  appeal  are  awarded  to  the  appellants. 

Huston  and  Quarles,  J  J.,  concur. 
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(December  1,  1898.) 

COKNWELL  V.  UETON. 
[55    Pac.    294.] 
EviDEivcE — ^UsUBT. — Evidence  examined  and  found  not  to  support  the 
finding  of  the  court  that  the  notes  and  mortgage  sued  on  were 
in  violation  of  the  usury  laws  of  Idaho.     (See  Comtcell  v.  Mc- 
Coy, ante,  p.  219,  66  Pac.  240,  and  Comtcell  v.  Carter,  ante,  p. 
222,  65  Pac.  240,  decided  at  this  term.) 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County. 
James  E.  Babb,  for  Appellant. 

Usury  must  be  pleaded  and  must  be  established  by  evidence 
beyond  a  reasonable  doubt.  (1  Jones  on  Mortgages,  5th  ed., 
sec.  643;  Jefferson  v,  Btirhans,  85  Fed.  949.)  Payment  by  the 
borrower  of  commission  for  services  in  procuring  the  loan  ren- 
dered by  a  third  person  acting  bona  fide  as  the  agent  or  broker 
for  the  borrower,  and  of  which  commission  the  lender  receives 
no  part,  directly  or  indirectly,  can  never  render  the  loan  usurious, 
for  the  plain  reason  that  the  lender  is  no  party  to  the  transac- 
tion. The  fact  that  the  lender  is  cognizant  of  the  agreement 
between  the  borrower  and  his  own  agent  does  not  affect  the  rule 
so  long  as  the  commissions  are  solely  for  the  latter's  benefit. 
(27  Am.  &  Eng.  Ency.  of  Law,  1003,  and  cases  cited ;  Mackey 
V.  WinJcler,  35  Minn.  513,  39  N.  W.  377;  Acheson  v.  Chase,  28 
Minn.  211,  9  N.  W.  734;  Nichols  v.  Osbom,  41  N.  J.  Eq.  92, 
3  Atl.  Ibh',  March  v.  American  etc  Mtg.  Co.,  79  Ga.  213,  7  S.  E. 
266;  Thomas  v.  Miller,  39  Minn.  339,  40  N.  W.  358;  Secor  v. 
Patterson,  114  Mich.  37,  72  N.  W.  9.) 

James  W.  Reid,  for  Respondents. 

In  this  action  it  is  apparent  from  reading  the  complaint  and 
answer  that  the  five  notes  sued  on  which  are  respectively  one 
note  for  thirty-four  dollars  and  four  notes  for  thirty-six  dollars 
each,  were  given  to  Harry  Comwell  the  plaintiff  and  appellant, 
as  interest,  for  a  loan  of  money  advanced  by  James  H.  Tallmon 
to  the  respondents   in  the  sum  of  $1,200.     The  court  having 
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heard  the  testimony  and  found  this  fact,  there  was  no  error  in 
entering  up  the  judgment  given.  We  submit  that  judgment 
should  be  aflBrmed.  (Vermont  Loan  etc.  Co.  v.  Hoffman,  5 
Idaho,  376,  49  Pac.  314;  Idaho  Eev.  Stats.,  sec.  1266.) 

HUSTON",  J. — The  facts  in  this  case  are  almost  identical 
with  the  facts  in  the  cases  of  Oomwell  v.  McCoy,  ante,  p.  219^ 
65  Pac.  240,  and    Cornwell    v.  Carter,  ante,  p.  222,  55    Pao. 
1100,  decided  at  the  present  term  of  this  court.     The  plaintiff 
was  applied  to  by  the  defendants,  through  a  firm  of  attorneys,  ta 
procure  for  them  a  loan  of  $1,200,  for  a  period  of  five  years,  at 
ten  per  cent  per  annum.     This  application  was  in  writing,  and 
made  plaintiff  the  agent  of  defendants  for  the  procuration  of 
said  loan,  and  the  defendants  agreed,  by  a  written  instrument 
signed  by  the  principal  defendant,  to  pay  to  the  plaintiff  a  cer- 
tain amount  as  commissions  for  procuring  said  loan,  and  to  se- 
cure the  payment  of  such  commissions  by  note  and  mortgage. 
The  loan  was  procured  by  plaintiff,  and  security  given  therefor 
by  defendant  of  one  James  H.  Tallmon,  and  on  the  same  date 
defendants  executed  to  plaintiff  the  notes  and  mortgage  sued 
on  in  this  action  in  accordance  with  defendant  Allen  Urton's 
contract  theretofore  made  with  plaintiff.    Defendants  claim,  and 
attempt  to  prove,  that  the  notes  and  mortgage  given  to  the  plain- 
tiff by  them  were  given  to  secure  interest  on  the  loan  made  by 
Tallmon  to  defendants,  but  the  failure  to  establish  such  fact 
is  absolute.     As  illustrative  of  the  kind  of  evidence  upon  which 
the  court  based  its  finding  that  the  mortgage  sued  on  was  given 
for  interest  on  the  loan  from  Tallmon  to  defendants,  we  copy 
from  the  transcript  a  portion  of  the  examination  of  Allen  Urton^ 
the  principal  defendant:  *^Q.     What  was  the  consideration,  if 
you  know,  of  this  mortgage   [being  the  mortgage  sued  on]  ? 
A.     Is  this  the  Cornwell  mortgage?     Q.     This  is  the  Cornwell 
mortgage.     The  Court:  The  one  sued  on  in  this  action?    A* 
Well,  $178,  I  think.     Q.     What  was  the  consideration — what 
was  it  for?    WTiat  did  you  give  the  note  for?    A.    It  was  for 
three   per  cent  of   the   interest.     Q.     Interest   on   what?    A^ 
Three  per  cent.     Q.     Interest  on  what?    A.     I  do  not  mean 
Mnterost' ;  it  is  the  interest  on  the  note — on  those  notes  in  that 
mortgage?    Q.    What  mortgage?    A.     On  the  Cornwell  mort- 
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gage.  Q.  Well,  the  Cornwell  mortgage,  Mr.  TJrton,  is  what  I 
am  asking  about.  Listen  to  me.  This  mortgage  that  has  been 
introduced  in  evidence  is  for  $178,  payable  to  Cornwell.  You 
say  it  was  for  interest.  Interest  on  what?  No  answer.  Q. 
Kow,  answer  it.  What  was  this  interest  on  ?  A.  I  do  not  un- 
derstand it.''  At  this  point  the  court,  with  the  laudable  intent, 
unquestionably,  of  throwing  some  light  on  the  matter  under 
investigation,  interposed  as  follows:  "The  Court:  Well,  I  will 
explain  it  to  you.  It  is  $178,  you  say?  A.  Yes,  sir.  The 
Court:  Now,  interest  on  what?  What  is  the  interest  for? 
What  is  that  mortgage  for?  That  is  what  he  wants  to  know. 
A.  How  much  interest?  The  Court:  Yes;  interest  on  what? 
No  answer.''  His  honor's  interference  having  simply  served 
to  make  "confusion  worse  confounded,"  counsel  for  defendant 
again  returns  to  the  conflict  with  the  by  this  time  somewhat 
threadbare  interrogation:  "Q.  What  was  that  interest  on,  Mr. 
TJrton  ?  A.  It  was  on  the  mortgage."  The  court,  having  un- 
diminished confidence  in  its  ability  to  enlighten  the  clouded 
perception  of  the  witness,  again  propounds :  "The  Court :  What 
did  that  grow  out  of?  Interest  on  what?  There  is  $178,  you 
say,  for  interest.  Interest  on  what?  A.  On  Mr.  Cornwell's 
notes;  these  five  [referring  to  the  notes  here  sued  on].  Q. 
What  were  these  five  notes  given  to  Mr.  Cornwell  for?  You 
say  they  were  given  for  interest.  Interest  en  what?"  The 
court,  seeing  that  any  further  present  effort  to  get  an  intelligi- 
ble answer  from  the  witness  was  useless,  makes  the  following 
suggestion :  "The  Court :  I  think  the  witness  had  better  go  and 
think  about  these  things  awhile."  With  the  conclusion  of  the 
court  we  are  in  full  accord.  Thereafter  the  following  question 
was  put  to  the  witness  by  his  counsel:  "Q.  You  say  here,  Mr. 
Urton,  that  you  gave  Mr.  Cornwell  a  note  here.  You  signed 
this  mortgage,  and  gave  him  these  notes  for  $178,  and  you  say 
that  was  interest  on  something.  What  was  it  interest  on?  A. 
It  was  interest  on  the  $1,200  note — ^the  Tallmon  note."  This 
witness  had  already  testified  that  the  notes  were  given  for  the 
interest  on  the  Cornwell  notes — the  notes  sued  on.  It  is  due  to 
counsel  for  appellant  that  all  of  this  evidence  was  taken  under 
objection.     Upon  his  cross-examination  the  same  witness  testi- 
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fied :  "Well,  I  could  not  say  whether  this  mortgage  given  to  Mr. 
Comwell  was  given  to  him  for  his  commission  or  not.  No;  I 
do  not  know,  sir.  It  was  a  commission  mortgage.  ....  I  do 
not  know  whether  it  was  given  to  Mr.  Cornwell  to  secure  money 
due  for  him  for  commission;  I  could  not  say.  The  Court:  Can 
you  say  it  was  not,  is  the  question,  given  for  commission  ?  A. 
Well,  I  presume  it  was  given  for  that.  I  do  not  know  whether 
it  was  or  not.  I  could  not  state  positively.^^  Much  more  testi- 
mony of  the  same  kind  was  given  by  this  witness,  equally  uncer- 
tain, unsatisfactory,  and  inconclusive;  and  this,  in  the  face  of  a 
written  contract  signed  by  said  defendant  Allen  Urton,  wherein 
he  appoints  the  plaintiflP  his  agent  to  procure  for  him  a  loan  of 
$1,200,  and  agrees  to  pay  him  a  commission  for  his  services  in 
negotiating  such  loan  equal  to  the  difference  between  ten  per 
cent  and  the  rate  of  interest  at  which  he  may  procure  said  loan. 
The  defendants  do  not  attempt  to  deny  the  contract  made  with 
plaintiff  to  procure  the  loan;  nor  do  they  intimate  that  he  re- 
ceived any  other  compensation  from  the  defendants  or  anyone 
else.  Neither  is  there  any  evidence  whatever  that  plaintiff  was 
acting  for  or  on  behalf  of  the  party  making  the  loan,  or  that 
said  party  had  or  received,  directly  or  indirectly,  any  part  of  the 
compensation  going  to  the  plaintiff.  We  find  no  evidence  in  the 
record  supporting  the  finding  of  the  court  that  the  notes  and 
mortgage  sued  on  in  this  action  "were  for  interest,  and  in  viola- 
tion of  the  usury  law  of  Idaho."  The  judgment  is  reversed,  and 
the  cause  remanded  to  the  district  court,  with  instructions  to  en- 
ter  judgment  for  plaintiff  in  accordance  with  the  prayer  of  com- 
plaint. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 
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(December  3,   1898.) 
BRADY  V.  YOST. 

[55  Pac.  542.] 

PuBUO  Interest — Contract. — B.  entered  into  a  contract  with  Y. 
for  the  purchase  of  the  material  and  fixtures  constituting  the 
newspaper  publishing  plant  of  the  "Silver  Blade"  newspaper,  and 
as  a  part  of  the  consideration  agreed  to  obtain  for  Y.  the  con- 
tract to  publish  certain  classification  lists  of  mineral  lands.  And 
Y.  on  his  part  agreed  to  bid  for  the  county  printing  of  Kootenai 
county,  and  in  case  he  was  awarded  said  printing,  he  would  as- 
sign the  contract  to  B.,  provided  B.  complied  with  his  part  of 
aaid  contract  and  purchased  said  newspaper  plant.  B.  performed 
.  all  the  conditions  of  said  contract  agreed  to  be  performed  by 
him,  and  Y.  thereupon  refused  to  turn  over  said  property  to  B., 
on  the  ground  that  said  contract  was  contrary  to  public  interest 
or  policy,  illegal  and  void.  Beld,  under  the  facts  of  this  case  said 
contract  was  legal,  valid  and  not  in  conflict  with  public  interest. 

IiXBGAi*  Contract. — ^Any  agreement  respecting  public  contracts  to 
be  awarded  on  bids  which  tends  to  deprive  the  people  of  the 
advantage  of  competition  in  bidding  is  unlawful  ana   void. 

Specific  Performance. — A  court  of  equity  will  decree  a  specific  per- 
formance of  a  contract  for  the  sale  of  chattels  when  damages  at 
law  will  not  afford  a  complete  and  adequate  remedy. 

BfeciaIs  Findings  bt  Jury. — In  equity  suits  the  specific  findings  of  a 

jury  are  advisory  only.     The  court  may  disregard  such   findings 

when  they  are  clearly   against  the  evidence.     Section  4396,    Ke- 

vised  Statutes,  recognizes  a  distinction  between  law  and  equity. 

(Syllabus  by  the  court.) 

APPEATi  from  District  Court,  Kootenai  County. 
Charles  L.  Heitman,  for  Appellant. 

Where  one  copy  of  a  contract  which  is  to  be  executed  in 
duplicate  has  been  signed  by  the  parties,  but  is  left  with  the 
attorney  of  one  party  to  have  a  duplicate  executed,  there  is  not 
a  sufiicient  delivery  of  the  instrument  to  constitute  a  contract. 
(Lamar  Milling  etc.  Co.  v.  Craddoch,  5  Colo.  App.  203,  37  Pac 
950.)  Every  new  contract  seeking  to  carry  out  or  enforce  any 
of  the  unexecuted  provisions  of  a  former  illegal  contract  is  void. 
(Gray  v.  Hool\  4  N.  Y.  450;  3  Am.  &  Eng.  Ency.  of  Law,  887; 
Idaho,  VoL  fr— 18 


Digitized  by  VjOOQIC 


274  Beady  v.  Yost,  [6  Idaho, 

Argument  for  Respondent. 

Conistoch  V,  Draper,  1  Mich.  481,  53  Am.  Dec.  78;  Mojfatt  v. 
Bulson,  96  Cal.  106,  31  Am.  St.  Bep.  192,  30  Pac.  1022.)  It 
is  well  settled  that  any  agreement  to  attempt,  for  a  compensa- 
tion, to  influence  a  public  oflBcer  in  the  performance  of  a  duty, 
or  the  execution  of  a  power,  is  contrary  to  public  policy,  and 
therefore,  illegal  and  void.  (I'ool  Co.  v.  Norris,  2  Wall  45; 
Oscanyon  v.  Arms  Co,,  103  TJ.  S.  261 ;  3  Am.  &  Eng.  Ency.  of 
Law,  877;  9  Am.  &  Eng.  Ency.  of  Law,  908,  915;  Clippinger 
V.  Eepbaugh,  5  Watts  &  S.  316,  40  Am.  Dec.  519;  O'Hara 
V.  Carpenter,  23  Mich.  410,  9  Am.  Bep.  89 ;  Brooks  v.  Cooper, 
60  N.  J.  Eq.  761,  35  Am.  St.  Bep.  793,  26  Atl.  978.)  An 
agreement  whose  object  is  to  induce  any  oi&cer  of  the  state  to 
act  partially  or  corruptly  is  void.  (3  Am.  &  Eng.  Ency.  of 
Law,  877.)  An  agreement  which  has  a  tendency  that  way-  is 
void.  {O'Hara  v.  Carpenter,  23  Mich.  410,  9  Am.  Bep.  89.) 
It  is  well  settled  that  any  agreement,  respecting  government 
contracts  to  be  awarded  to  the  lowest  bidder,  which  tends  to  de- 
prive the  government  of  the  advantage  of  competition  in  the 
bidding  is  unlawful  and  void.  (Swan  v.  Chorpeming,  20  Cal. 
182;  Brooks  v.  Cooper,  50  K  J.  Eq.  761,  35  Am.  St.  Bep.  793, 
26  Atl.  978;  Hunter  v.  Pfeiffer,  108  Ind.  197,  9  N.  E.  124; 
Boyle  V.  Adams,  50  Minn.  255,  52  N.  W.  860;  Brisbane  v. 
Adams,  3  N.  Y.  129.)  The  correct  manner  of  presenting  is- 
sues of  fact  in  cases  of  chancery^  to  the  jury  is  now  well  estab- 
lished to  be  by  interrogatories  and  the  interrogatories  should 
cover  all  material  questions  in  dispute.  (Kelly  v,  Perrauli,  5 
Idaho,  221,  48  Pac.  45.) 

W.  W.  Woods,  for  Bespondent. 

Appellant  claims  that  equity  will  not  decree  specific  perform- 
ance of  a  contract  relating  to  chattels,  citing  3  Pomeroy's 
Equity  Jurisprudence  and  other  authorities.  This  is  true  as 
a  general  proposition,  but  the  exceptions  are  provided  for  so 
plainly  as  to  leave  no  doubt  as  to  the  class  of  cases  in  which 
specific  performance  will  be  decreed  as  a  matter  of  course  by  a 
court  of  equity.  (Pomeroy's  Equity  Jurisprudence,  sec.  1404; 
Treasurer  v.  Com.  M.  Co.,  23  Cal.  391 ;  2  Kent's  Commentaries, 
9th  ed.,  661;  2  Story's  Equity  Jurisprudence,  sec.  717;  Senter 
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V,  Davis,  38  Cal.  450.)  The  contract  in  the  present  case,  as 
well  as  the  means  by  which  it  was  executed,  were  in  no  sense 
illegal  or  in  conflict  with  public  interest.  (Stanton  v,  Emhry, 
93  U.  S.  543;  Salinas  v.  Stedman,  66  Fed.  677;  Twist  v.  Child, 
21  Wall.  441 ;  Cheeseborough  v.  Conover,  140  N.  Y.  382,  35  K 
E.  633.)  This  action  is  equitable  for  specific  performance  of 
contract  relative  to  chattels.  Section  4369  of  the  Eevised  Stat- 
utes of  Idaho  does  not  change  the  rule  in  equity  that  in  such 
an  action  the  findings  of  a  jury  are  advisory  to  the  court.  In 
this  class  of  actions  the  findings  of  the  jury  being  advisory,  the 
court,  sitting  as  chancellor  adopts,  rejects,  modifies,  ignores  or 
makes  new  findings.  The  fact  that  this  suit  was  tried  with  an 
advisory  jury  would  imply,  in  the  strongest  terms,  that  a  gen- 
eral verdict  was  waived.  Unless  the  contention  urged  by  ap- 
pellant in  this  court  upon  this  point  had  been  made  in  the  court 
below  it  could  not  be  presented  to  or  considered  by  this  court. 
There  is  nothing  in  the  record  by  bill  of  exceptions  or  otherwisa 
to  indicate  that  this  matter  was  ever  presented  to  the  trial 
court  (Darby  v,  Hea^erty,  2  Idaho,  282,  13  Pac.  85 ;  Heilner 
V.  Brown,  2  Idaho,  263,  12  Pac.  903.) 

SULLIVAN,  C.  J. — This  is  a  suit  in  equity,  wherein  the  re- 
spondent, who  was  the  plaintiff  in  the  court  below,  seeks  to 
compel  the  specific  performance  of  a  contract  of  sale  for  the 
newspaper  plant  known  as  the  "Silver  Blade,''  which  is  situated 
at  Bathdrum,  Kootenai  county.  The  complaint  contains  the 
Decessary  allegations,  and  pleads  the  contract  in  haec  verba. 
The  contract  is  as  follows : 

''Made  this  tenth  day  of  February,  1897,  between  John  F. 
Yost,  of  Rathdrum,  Kootenai  county,  Idaho,  party  of  the  first 
part,  and  J.  C.  Brady,  of  Ilathdrum,  Kootenai  county,  Idaho, 
party  of  the  second  part,  witnesseth :  That  the  said  party  of  the 
first  part,  in  consideration  of  one  dollar  cash  in  hand  to  him 
paid  by  the  second  party,  and  of  the  covenants  hereinafter  men- 
tioned, hereby  agrees  to  grant,  bargain,  sell,  and  convey  to  said 
party  the  following  described  property,  to  wit:  All  the  material 
and  fixtures  appertaining  to  the  office  of  the  'Rathdrum  Silver 
Blade,'   and  used  in  the  publication  and  printing  of  said  news- 
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paper,  which  said  material  is  located  in  Rathdrum,  Kootenai 
county,  Idaho,  and  is  the  property  of  said  first  party  according 
to  an  inventory  of  said  property  given  by  said  first  party 
to  said  second  party,  with  inventory  hereto  attached,  and  marked 
*A/  The  terras  of  said  sale  shall  be  as  follows:  $700  payable 
on  or  before  the  delivery  of  possession  by  first  party  to  said 
second  party  of  the  property  mentioned  herein,  and  $500  pay- 
able within  one  year  hereafter,  which  said  payment  of  $500 
shall  be  secured  by  a  promissory  note  and  chattel  mortgage  of 
said  property,  said  promissory  note  to  bear  interest  at  the  rate 
of  ten  per  cent  per  annum.  The  said  second  party  agrees  to 
secure  to  the  said  first  party  publication  of  certain  legal  notices, 
and  in  consideration  thereof  it  is  hereby  agreed  that  seventy  per 
cent  of  the  amount  received  by  said  first  party  for  such  publi- 
cations shall  be  considered  as  so  much  money  paid  in  pursu- 
ance of  this  contract,  and  applied  as  a  part  of  the  aforesaid 
$700.  The  said  first  party  further  agrees  that  he  will  make 
a  reasonable  bid  for  the  county  printing  for  Kootenai  county, 
Idaho,  to  be  let  by  the  county  commissioners  thereof  in  April, 
1897,  and,  in  the  event  he  is  awarded  the  contract  therefor,  that 
in  compliance  with  this  contract  by  the  said  second  party  in 
the  payment  of  the  said  $700  as  aforesaid  he  will  assign  the 
said  contract  to  the  said  second  party,  if  upon  investigation  the 
said  contract  is  found  to  be  assignable,  and,  in  case  the  said  con- 
tract is  found  to  be  not  assignable,  then,  in  that  event, .he 
hereby  agrees  to  sublet  the  contract  to  said  second  party  at  the 
same  price  and  on  the  same  terms  that  the  said  contract  may 
be  awarded  to  him,  the  said  first  party.  It  is  further  agreed 
that  the  said  first  party  shall  be  held  by  this  contract  to  the  per- 
formance of  the  covenants  therein  at  the  option  of  the  said 
becond  party  at  any  time  between  the  tenth  day  of  April,  1897, 
and  the  tenth  day  of  May,  1897.  It  is  further  agreed  that  in 
case  the  said  second  party  does  not  comply  with  the  terms  of 
this  contract  in  the  payment  of  the  sum  mentioned  herein,  that 
said  second  party  shall  be  entitled  to  no  compensation  for  se- 
curing said  legal  notices  for  publication  as  hereinbefore  stated. 
It  is  further  agreed  that  said  first  party  shall  assign  to  said 
second  party  all  sums  due^nd  owing  first  party  on  subscription 
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to  the  'Silver  Blade'  on  the  day  of  the  transfer,  together  with 
all  sums  due  or  to  become  due  for  legal  notices,  the  publication 
of  which  shall  not  at  the  time  of  the  said  transfer  be  competed 
except  thirty  per  cent  of  the  amount  that  may  become  due  for 
the  publication  of  such  of  the  aforesaid  legal  notices  secured 
by  said  second  party  as  shall  not  at  that  time  be  completed.  In 
witness  whereof  the  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

(Signed)  "JOHN  F.  YOST. 
(Signed)  "J,  C.  BRADY.'' 
Defendant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  "state  facts  sufficient  to  constitute  a  cause  of  action  for 
want  of  equity."  The  demurrer  was  overruled,  and  parts  of  the 
answer  were  stricken  out  on  the  motion  of  respondent,  and  an 
amended  answer  was  filed.  The  answer  specifically  denies  many 
of  the  allegations  of  the  complaint,  and  confesses  and  seeks  to 
avoid  others,  so  .that  the  material  issues  of  the  complaint  are 
put  in  issue.  The  answer  avers  that  the  contract  above  set  forth 
was  entered  into  for  the  purpose  of  carrying  out  and  enforcing 
the  unexecuted  provisions  of  a  former  contract,  which  was  exe- 
cuted in  duplicate,  and  delivered  in  duplicate  to  both  the  plain- 
tiff and  defendant  on  the  eighth  day  of  February,  1897.  It  is 
also  averred  that  by  the  express  terms  of  said  last-mentioned 
contract,  for  the  consideration  of  one  dollar  cash  in  hand  paid, 
and  for  the  further  considerations  that  the  plaintiff  would  ob- 
tain for  the  defendant  the  publication  of  certain  classified  lists 
of  mineral  lands  referred  to  in  said  Agreement,  and  would  file 
a  bid  for  the  county  printing  of  Kootenai  county,  Idaho,  to  be 
let  by  the  board  of  county  commissioners  of  said  county  in  the 
month  of  April,  1897,  and  that  the  plaintiff  would  abstain  from 
filing  a  bid  for  said  printing,  the  appellant  would,  according 
to  the  terms  of  said  contract,  sell  and  convey  to  the  plaintiff  the 
personal  property  described  in  the  complaint.  It  is  also 
averred  that  one  of  the  considerations  of  said  contract  was  that 
plaintiff  would  exert  his  political  and  personal  influence  with 
the  register  of  the  United  States  land  office,  at  Coeur  d'Alene 
City,  Idaho,  to  secure  for  the  defendant  for  publication  in  said 
newspaper  certain  notices  of  classified  lists  of  mineral  lands^ 
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and  that  the  said  lists  of  miiieral  lands  referred  to  in  the  con- 
tract of  February  8,  1897,  are  the  'legal  notices"  mentioned  in 
the  contract  set  forth  in  the  complaint.     The  canse  was  tried 
by  the  court  with  a  jury.     The  jury  was  directed  to  find  a 
special  verdict  upon  particular  questions  of  fact  submitted  to 
them  by  the  court  in  writing.     Eight  questions  asked  by  the 
plaintiff  and  seven  asked  by  the  defendant  were  submitted  to  the 
jury,  and  answered  by  them.     Thereafter,  on  argument  by  re- 
spective counsel,  the  cause  was  submitted  to  the  court  for  de- 
cision and  judgment.     The  court  made  and  filed  findings  of 
fact  and  entered  judgment  in  favor  of  the  plaintiff  decreeing 
the  specific  performance  of  said  contract.     A  motion  for  a  new 
trial  was  overruled.     This  appeal  is  from  said  order  and  from 
the  judgment. 

The  main  contentions  of  appellant  are  (1)  that  the  contract 
sued  on  is  contrary  to  public  policy,  and  therefore  void;  and 
(2)  that  equity  will  not  decree  a  specific  performance  of  a  con- 
tract for  the  sale  and  delivery  of  personal  property. 

As  to  the  first  contention,  is  said  contract  against  public 
policy,  and  therefore  void,  conceding  that  the  contract  was 
merely  a  substitute  for  the  contract  of  February  8,  1897  ?  The 
last-mentioned  contract  contains  the  following  terms,  which  are 
sufficient  to  show  clearly  said  contention:  "The  terms  of  said 
sale  shall  be  as  follows :  Seven  hundred  ($700)  dollars  payable 
on  or  before  delivery  of  possession  by  first  party  to  second  party 
of  the  property  mentioned  herein,  and  five  hundred  ($500)  dol- 
lars payable  within  one  year  thereafter,  which  said  payment  of 
five  hundred  ($500)  dollars  shall  be  secured  by  a  promissory 
note  and  chattel  mortgage  on  said  property,  said  promissory  note 
to  bear  interest  at  the  rate  of  ten  (10)  per  cent  per  annum. 
The  second  party  hereby  agrees  to  secure  to  the  said  first  party 
the  publication  of  certain  classification  lists  of  mineral  lands 
as  made  by  the  mineral  land  commissioners  for  the  state  of 
Idaho,  which  said  lists  are  now  filed  or  are  to  be  filed  in  the 
United  States  land  office  at  Goeur  d'Alene  City,  Idaho,  and  in 
consideration  thereof  it  is  hereby  agreed  that  seventy  (70)  per 
cent  of  the  amount  received  by  said  first  party  for  such  pub- 
lications shall  be  considered  as  so  much  money  paid  in  pur- 
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auance  of  this  contract,  and  applied  as  a  part  of  the  aforesaid 
seven  hundred  ($700)  dollars.  And  it  is  further  agreed  be- 
tween the  parties  hereto  that  until  such  time  when  the  first  of 
the  aforesaid  lists  shall  have  been  handed  to  the  first  party  for 
publication  this  contract  shall  be  inoperative.  The  said  first 
party  further  agrees  that  he  will  make  a  reasonable  bid  for  the 
county  printing  for  Kootenai  county,  Idaho,  to  be  let  by  the 
eounty  commissioners  thereof  in  April,  1897,  and,  in  the  event 
he  is  awarded  the  contract  therefor,  that  on  compliance  with 
this  contract  by  said  second  party  in  the  payment  of  the  said 
seven  hundred  ($700)  dollars  as  aforesaid  he  will  assign  the 
said  contract  to  the  second  party,  if  upon  investigation  said  con- 
tract is  found  to  be  assignable,  and,  in  case  said  contract  is 
found  to  be  not  assignable,  then,  and  in  that  event,  he  hereby 
agrees  to  sublet  said  contract  to  said  second  party  at  the  same 
price  and  on  the  same  terms  that  the  said  contract  may  be 
Awarded  to  him,  the  said  party.*'  As  to  the  stipulation  of  the 
respondent  to  secure  for  the  appellant  the  publication  of  cer- 
tain classified  lists  of  mineral  lands,  the  record  shows  that  one 
James  Graham  was  the  register  of  the  United  States  land  office 
at  Coeur  d'Alene  City,  Idaho.  The  register  of  said  land  office 
was  required  by  the  laws  of  Congress  and  the  rules  and  regula- 
tions of  the  land  department  of  the  government  to  have  said 
lists  of  mineral  lands  published.  The  publication  thereof  was 
not  to  be  let  by  bid  to  the  lowest  bidder.  There  were  no  bids 
authorized  in  the  letting  of  said  contracts  for  publication  of 
said  lists.  The  register  had  the  absolute  right  to  select  any 
newspaper  of  general  circulation  in  said  Kootenai  county  in 
which  to  publish  such  lists.  The  government  paid  a  fixed  price 
for  such  publications,  and  the  direction  to  the  register  was  to 
publish  such  lists  in  a  newspaper  of  general  circulation  in  said 
county.  That  said  newspaper  was  one  of  general  circulation 
in  said  county  is  not  questioned  by  the  appellant.  That  the 
respondent  secured  said  lists  for  publication  as  agreed  is  not  de- 
nied, and  the  means  and  methods  used  in  securing  said  lists  is 
shown  by  respondent's  own  testimony  and  that  of  James 
Graham,  the  said  register.  Mr.  Brady  (respondent)  testified 
on  his  own  behalf  as  follows :  "I  did  secure  those  lists.    I  met 
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Mr.  Graham  in  Eathdrum.  I  asked  him  about  the  patronage 
from  the  land  office,  and  told  him  I  contemplated  purchasing 
this  plant,  and  asked  him  if  I  could  get  the  notices  for  publica- 
tion from  that  office.  He  replied  that  he  had  always  aimed  to 
put  those  notices  in  the  hands  of  the  papers  nearest  the  lands 
that  were  classified ;  that  all  the  lands  near  Eathdrum  had  been 
classified;  that  he  had  given,  I  think,  three  to  the  ^Kootenai 
Herald,'  three  to  the  ^Coeur  d*Alene  Press,'  one  or  two  to  the 
'Hope  Examiner,'  and  one  or  two  to  the  'Other  Side,'  pub- 
lished at  Coeur  d'Alene  City.  Well,  I  asked  him  if  it  was  not 
about  time  for  the  'Silver  Blade'  to  have  one,  and  he  said  that 
he  didn't  know  whether  there  would  be  any  more  or  not ;  might 
be  a  list  for  January,  but  he  did  not  think  there  would  be  for 
February  or  March,  as  the  commissioners  were  not  working. 
And  he  said,  if  there  was  a  list  for  January,  that  he  would  give 
it  to  me  for  publication  in  the  'Silver  Blade.''  I  think  Mr. 
Graham  told  me  that  the  price  to  be  paid  for  the  publication 
of  those  lists  was  fixed  already  by  the  government,  and  Mr. 
Yost  told  me  they  were  also."  Mr.  Graham  testified  on  behalf 
of  the  plaintiff,  and  in  substance  stated  that  he,  as  register  of 
the  United  States  land  office,  awarded  the  publication  of  said 
mineral  land  classification  lists,  and  that  in  so  doing  he  was 
not  influenced  thereto  by  any  influence  exerted  on  him  by  the 
respondent  with  a  view  of  procuring  the  transfer  of  the  prop- 
erty described  in  the  agreement  sued  on  herein.  The  fore- 
going are  substantially  the  facts  showing  how  and  by  what 
means  the  contract  for  the  publication  of  the  said  lists  of  min- 
eral land  was  made.  It  is  contended  that  it  is  shown  in  the 
record  that  an  agreement  was  entered  into  whereby  the  respond- 
ent was  to  attempt  for  a  compensation  to  influence  a  public 
officer  in  the  performance  of  a  duty  or  the  execution  of  a  power, 
and  that  such  agreement  is  contrary  to  public  policy,  and  void; 
and  cites  Tool  Co,  v,  N orris,  2  Wall.  45 ;  Oscanyan  v.  Arms  Co., 
103  TJ.  S.  261,  and  other  cases.  Those  cases  were  essentially 
different  from  the  case  at  bar.  There  is  nothing  in  the  record 
showing  the  means  and  manner  by  which  said  contract  was  ob- 
tained that  even  hints  at  the  use  of  sinister  or  corrupt  means. 
The  respondent  asked  tlie  register  of  said  land  office  about  the 
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patronage  from  that  ofBce^  and  informed  him  that  he  contem- 
plated purchasing  the  "Silver  Blade"  printing  office  and  plant, 
and  asked  him  if  he  could  get  the  legal  notices  for  publication 
for  that  office.  The  register  replied  that  he  had  always  aimed 
to  put  such  notices  in  papers  nearest  the  lands  that  were  classi- 
fied ;  that  the  lands  near  Bathdrum  Had  been  classified ;  that  he 
had  given  printing  to  four  different  newspapers  in  said  county, 
naming  them.  Thereupon  respondent  asked  him  if  it  was  not 
about  time  for  him  to  give  some  printing  to  the  "Silver  Blade.'' 
He  replied  that  he  did  not  know  whether  there  would  be  any 
more  such  notices  for  publication,  but,  if  there  were,  he  would 
give  the  publication  thereof  to  the  "Silver  Blade."  Taking  into 
consideration  the  fact  that  the  price  to  be  paid  for  such  publica- 
tion had  been  fixed  by  the  land  department  of  the  government, 
that  no  bids  were  required  in  the  letting  of  the  contracts  for 
printing  such  notices,  and  the  fact  of  the  register  giving  each 
of  the  newspapers  in  the  county  a  part  of  such  patronage,  and 
all  of  the  facts  as  shown  by  the  record,  it  seems  to  us  that  the 
arrangement  between  the  register  and  respondent,  whereby  the 
"Silver  Blade"  received  for  publication  said  notices,  was  in  no 
sense  illegal,  or  in  conflict  with  public  interest.  (Winpenny  v. 
French,  18  Ohio  St.  469;  Stanton  v.  Embrey,  93  U.  S.  548; 
Salinas  v.  Stillman,  14  C.  C.  A.  50,  66  Fed.  677;  Trist  v.  Child, 
21  Wall.  441 ;  Chesebrough  v.  Conover,  140  N.  Y.  382,  35  N.  E. 
633.)  If  the  court  could  see  wherein  this  agreement  could  in 
any  manner  put  the  government  of  the  United  States  to  any 
loss,  or  would  tend  in  any  manner  to  corrupt  the  administration 
of  governmental  affairs,  or  if  it  were  proven  that  the  govern- 
ment official  had  been  unduly  influenced  or  corrupted  by  this 
agreement,  or  that  it  falls  within  the  strictness  of  Justice  Field 
in  the  opinion  in  Tool  Co.  v.  Norris,  supra,  this  court  would 
without  hesitation  hold  this  agreement  contrary  to  public  in- 
terest, and  void.  There  is  nothing  in  the  agreement  or  evi- 
dence that  shows,  or  tends  to  show,  the  object  or  purpose  was 
to  induce  an  officer  to  act  partially  or  corruptly. 

By  one  provisipn  of  said  contract  appellant  agrees  to  make 
a  bid  for  the  county  printing  of  Kootenai  county,  and,  in  event 
he  is  awarded  such  printing,  he  will  assign  the  contract  for 
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said  county  printing  to  the  respondent,  if  the  contract  is  as- 
fiignable,  and,  in  case  it  is  not,  he  agrees  to  sublet  such  print- 
ing to  the  respondent  at  the  same  price  and  on  the  same  tenns 
that  said  contract  may  be  awarded  to  the  appellant,  provided 
the  respondent  performed  his  part  of  said  contract.  The  ap- 
pellant avers  in  his  answer  that  said  stipulation  was  an  agree- 
ment to  suppress  competition  in  obtaining  the  contract  for  pub- 
lic printing,  which  averment  is  a  conclusion.  It  is  no  doubt 
a  well-settled  rule  that  any  agreement  respecting  public  con- 
tracts to  be  awarded  to  the  lowest  bidder,  which  tends  to  de- 
prive the  government  of  the  advantage  of  competition  in  bid- 
ding, is  unlawful  and  void.  Said  provision  in  the  contract 
had  no  tendency  to  prevent  competition  in  bidding  for  the 
county  printing.  The  respondent  contemplated  purchasing  the 
newspaper  and  printing  plant  owned  by  the  appellant,  and  by 
the  terms  of  the  contract  of  purchase  the  appellant  agreed  to 
bid  for  the  county  printing,  and,  in  case  he  secured  the  contract, 
he  agreed  to  assign  it  to  respondent,  provided  he  purchased  the 
newspaper  plant  of  appellant.  There  was  no  intention  of  pre- 
venting competition  in  bidding  therefor,  so  far  as  the  record 
shows. 

The  appellant^s  second  contention  is  that  equity  will  not  de- 
cree a  specific  performance  of  a  contract  for  the  sale  and  de- 
livery of  personal  property,  and  especially  when  the  contract 
bears  the  least  taint  of  illegality.  The  latter  pari;  of  this  con- 
tention is  disposed  of  by  the  former  pari;  of  this  decision,  where 
it  is  held  that  the  contract  is  in  no  sense  illegal,  or  in  conflict 
with  public  interest.  As  a  general  rule,  equity  will  not  decree 
a  specific  performance  of  a  contract  relating  to  chattels.  But 
there  are  well-defined  exceptions  to  the  general  rule,  and  we 
think  the  facts  of  this  case  bring  it  within  the  exceptions. 
Equity  will  decree  a  specific  performance  of  a  contract  when 
damages  at  law  will  not  afford  a  complete  and  adequate  remedy. 
In  the  case  at  bar  the  contract  was  for  sale  of  a  certain  news- 
paper business,  printing  plant,  and  material  used  in  said  busi- 
ness, and  contemplated  the  continuance  of  said  business.  This 
case,  we  think,  comes  within  the  well-recognized  exceptions  to 
said  general  rule,  and  a  specific  performance  must  be  decreed. 
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as  damages  at  law  would  not  afford  as  complete  and  adequate 
a  remedy  as  a  decree  for  specific  performance. 

It  is  contended  that  the  court  disregarded  several  specific 
findings  of  the  jury,  and  that  the  judgment  must  be  reversed 
for  that  reason.  This  is  an  equitable  action  for  specific  per- 
formance of  a  contract,  and  the  defendant  was  not  entitled  to 
a  jury,  as  a  matter  of  right.  The  jury  was  required  to  pass 
upon  certain  questions  of  fact,  and  its  findings  were  only  ad- 
visory to  the  court.  After  a  most  careful  examination  of  the 
evidence,  wo  think  the  court  was  justified  in  disregarding  the 
special  findings  of  the  jury  referred  to.  Under  the  provisions 
of  section  4369  of  the  Revised  Statutes,  the  appellant  contends 
that  he  was  entitled  to  a  jury  trial  as  a  matter  of  right,  that  sec- 
tion declaring,  inter  alia,  that  in  actions  for  the  recovery  of 
specific  personal  property  an  issue  of  fact  must  be  tried  by  a 
jury,  unless  a  jury  is  waived.  That  section  recognizes  a  distinc- 
tion between  law  and  equity  actions.  Under  it  the  former  must 
be  tried  by  a  jury  unless  a  jury  is  waived  (See  3  Deering^s 
Cal.  Code  Civ.  Proc,  notes  to  sec.  592.)  In  equitable  actions  in 
this  state  neither  party  is  entitled  to  a  jury  as  a  matter  of  right. 
(Christensen  v.  HolUngsworth,  ante,  p.  87,  53  Pac.  211.) 
As  the  record  contains  no  error,  the  judgment  of  the  court  be- 
low must  be  afiirmed,  and  it  is  so  ordered.  Costs  of  this  ap- 
peal are  awarded  to  the  respondent. 

Huston  and  Quarles,  JJ.,  concur. 
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(December  6,   1898.) 
COUNTY  OF  BINGHAM  v.  WOODIN. 

[55  Pac.  662.] 

Pleadiiyo. — Where  the  complaint  fails  to  set  forth  a  material  fact 
essential  to  the  establishment  of  plain tiflf's  right  to  recover,  the 
complaint  is  bad  on  general  demurrer. 

CouKTT  Assessor  and  Tax  Collector — ^Deposited  on  General  De- 
posit.— C.,  as  assessor  and  tax  collector  for  the  county,  paid 
into  the  bank  of  B.  &  Co.  a  sum  of  mone^  collected  by  him  as 
such  official,  and  subsequently  gave  to  W.,  the  outgoing  treasurer 
of  said  county,  a  check  for  $50,539.03,  and  the  cashier  of  said 
bank,  without  the  knowledge  or  consent  of  the  incoming  treasurer^ 
passed  a  portion  of  said  amount  to  the  credit  of  the  incoming 
treasurer;  held,  that  this  did  not  constitute  "a  deposit  on  generaT 
deposit"  by  such  incoming  treasurer. 

IItidence,  Documentary. — In  an  action  on  treasurer's  bond  the 
plaintiff  was  permitted,  over  the  objection  of  defendants,  to  in- 
troduce the  ledger  of  a  banking  company  and  to  read  in  evidence 
certain  entries  therefrom,  there  being  no  proof  as  to  who  made  the 
entries  or  when  they  were  made,  or  that  the  treasurer  had  any 
knowledge  of  or  ever  consented  to  such  entries.  Held,  error. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bingham  County. 
Alfred  A.  Fraser  and  Chalmers  &  Kyan,  for  Appellants. 

The  demurrer  to  the  amended  complaint  should  have  been 
sustained  because  there  is  no  breach  of  the  bond,  or  the  official 
duty  of  said  defendant  Woodin  alleged.  (Murback  v.  State,  34 
Ind.  301;  Bocard  v.  State,  79  Ind.  279;  State  v.  Hebel,  72  Ind. 
361;  State  v,  Thomas,  17  Mo.  603;  Supervisors  of  Franklin  v. 
Kirby,  25  Wis.  498.)  The  court  erred  in  admitting  in  evi- 
dence page  442  of  the  general  ledger  of  the  bank  of  C.  Bunting 
&  Co.  over  the  objection  of  defendants,  because  there  is  no 
evidence  that  it  was  a  book  of  original  entries,  in  which  the 
party  offering  it  kept  his  accounts  in  the  regular  course  of  his 
business.  There  is  no  evidence  that  the  entries  therein  were 
made  by  him  at  the  times  they  purpori;  to  have  been  so  made, 
and  contemporaneous  with  the  transactions  which  they  chron- 
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icled.  {Fatrington  v.  Tv^her,  7  Colo.  657 ;  Hooker  v.  Johnson, 
€  Fla.  730;  Bower  v.  Smith,  8  Ga.  74;  Eibbe  v.  Bancroft,  77 
111.  18;  Rice  v.  Hodge,  26  Kan.  164;  Tomlinson  v,  Borst,  30 
Barb.  (N.  Y.)  42;  2  Am.  &  Eng.  Ency.  of  Law,  467;  Chaffee 
V.  United  States,  85  U.  S.  (18  Wall.)  516.)  The  court  should 
have  excluded  said  bank-books,  as  the  bank  was  not  a  party  to 
this  action,  and  the  books  of  a  stranger  to  the  action  cannot 
be  admitted  in  evidence.  {Watrous  v.  Cunningham,  65  Cal. 
410,  4  Pac.  408;  Kerns  v.  McKean,  76  Cal.  87,  18  Pac.  122; 
Willis  Point  Bank  v.  Bates,  72  Tex.  137,  10  S.  W.  348;  Barnes 
V.  Simmons,  27  111.  512,  81  Am.  Dec.  248;  Minton  v.  Under- 
wood Lumber  Co,,  79  Wis.  646,  48  K  W.  857;  Martin-Brown 
Co.  V.  Perrill,  77  Tex.  199,  13  S.  W.  975.)  A  judgment  which 
is  not  supported  by  the  pleading  is  as  fatally  defective  as  one 
which  is  not  sustained  by  the  evidence.  (Bachman  v.  SepuU 
veda,  39  Cal.  688.)  The  plaintiff  cannot  have  a  judgment  in 
direct  contradiction  of  the  allegations  of  his  complaint.  ( Von 
Drachenfels  v.  Doolittle,  77  Cal.  295,  19  Pac.  518;  Sterling  v. 
Hansen,  1  Cal.  478.)  The  plaintiff  must  recover,  if  at  all, 
upon  the  cause  of  action  set  out  in  his  complaint,  and  not  upon 
some  other  which  may  be  developed  by  the  proofs.  (Mondran 
V.  Ooux,  41  Cal.  151 ;  Miller  v.  Halloch,  9  Colo.  551,  13  Pac. 
d41;  Keed  v.  Norton,  99  Cal.  617,  34  Pac.  333.) 

R  E.  McParland  and  T.  M.  Stewart,  for  Respondent. 

Where  a  check  drawn  upon  a  bank  is  presented  to  it  by  the 
holder  for  deposit  to  his  credit,  and  the  amount  is  credited  to 
the  holder,  the  legal  effect  is  precisely  the  same  as  though  the 
money  were  first  paid  out  to  him,  and  then  by  him  deposited 
in  the  bank.  (Daniel  on  Negotiable  Instruments,  1621;  Oddie 
V,  National  City  Bank,  45  N.  Y.  735,  6  Am.  Rep.  160.)  The 
^ving  of  a  check  becomes,  at  least  after  presentment,  an  as- 
signment to  the  holder  of  a  sufficient  amount  of  the  deposit 
to  pay  the  cheek,  and  therefore  a  definite  appropriation  of  that 
sum  to  its  payment,  binding  upon  all  the  parties  to  the  check. 
{Metropolitan  Nat.  Bank  v.  Jones,  187  111.  634,  31  Am.  St. 
Rep.  409,  27  N.  E.  533;  American  Exchange  Nat  Bank.  v. 
Oregg,  138  111.  696,  32  Am.  St.  Rep.  173,  28  N.  E.  839;  First 
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Nat  Bank  v.  Leach,  52  N.  Y.  350,  11  Am.  Eep.  708.)  If,  at 
the  time  the  holder  hands  in  the  check,  he  demands  to  have  it 
placed  to  his  credit,  and  is  informed  that  it  shall  be  done,  or 
if  he  holds  any  other  species  of  conversation  which  practically 
amounts  to  demanding  and  receiving  a  promise  of  a  transfer 
of  credit  as  equivalent  to  an  actual  payment,  the  effect  will  be 
the  same  as  if  he  had  received  his  money  in  cash  and  the  bank's 
indebtedness  to  him  for  the  amount  will  be  equally  fixed  and 
irrevocable.  (Morse  on  Banking,  321 ;  National  Bank  v.  Burk^ 
hart,  100  TJ.  S.  686.)  WTiere,  under  authority  from  the  county 
treasurer  to  a  tax  collector,  who  is  also  a  bank  cashier,  to  hold 
and  disburse  county  funds,  the  latter  reports  the  collection  of 
funds  to  former  and  gives  him  a  check  therefor,  and  takes  from 
the  treasurer  a  receipt  and  the  check  to  be  deposited  in  the 
cashier's  bank  and  to  be  paid  out  on  county  warrants,  the  treas- 
urer is  chargeable  with  the  money  and  is  estopped  to  deny  its 
receipt  as  against  the  county.  (Kempner  v,  Galveston  Co.,  lb 
Tex.  450,  13  S.  W.  460;  Bush  v.  Johnson  Co.,  48  Neb.  1,  58 
Am.  St.  Rep.  673,  %Q  N.  W.  1023,  32  L.  R.  Ann.  223,  226; 
Doll  V.  People,  48  111.  App.  418.)  The  great  weight  of  au- 
thority holds  an  officer  liable  for  public  moneys  lost  by  bank 
failure.  {State  v.  Moore,  74  Mo.  413,  41  Am.  Rep.  322 ;  TTard 
V.  School  Dist.,  10  Neb.  293,  35  Am.  Rep.  477;  Lowry  v.  Polk 
Co.,  51  Iowa,  50,  33  Am.  Rep.  114;  Omro  Sup.  v.  Kaime,  39 
Wis.  468;  Inglis  v.  State,  61  Ind.  212;  State  v.  Croft,  24  Ark. 
550;  Rose  v.  Douglass  Tp.,  52  Kan.  451,  39  Am.  St.  Rep.  354, 
34  Pac.  1046;  Griffin  v.  Mississippi,  71  Miss.  767,  15  South. 
107;  Na^on  v.  Directors,  126  Pa.  St.  445,  17  Atl.  616;  Bush  v. 
Johnson  Co.,  48  Neb.  1,  58  Am.  St.  Rep.  673,  66  N.  W.  1023, 
32  L.  R.  Ann.  223. 

HUSTON,  J.— This  is  an  action  upon  the  bond  of  W.  A. 
Woodin,  the  principal  defendant,  and  the  other  defendants  as 
his  sureties  upon  the  bond  of  said  Woodin  as  treasurer  of  Bing- 
ham county.  Judgment  was  rendered  by  the  district  court 
against  all  of  the  defendants.  Motion  for  a  new  trial  was  made 
and  overruled,  and  from  the  judgment  and  the  order  overrul- 
ing motion  for  new  trial  this  appeal  is  taken. 
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The  amended  complaint  sets  forth  the  official  character  of 
principal  defendant;  his  election  and  qualification  as  such  of- 
ficer; the  execution  of  the  bond;  and  avers  that  said  principal 
defendant  now  is  the  duly  elected  and  qualified  treasurer  of  the 
said  county  of  Bingham.  The  complaint  then  proceeds  to  set 
forth  the  first  cause  of  action,  as  follows:  "That  on  or  about 
the  fourteenth  day  of  January,  1897,  Squire  G.  Crowley  had 
collected,  as  tax  collector  of  the  county  of  Bingham,  and  had 
and  sought  to  pay  to  the  treasurer  of  said  county  of  Bingham, 
several  sums  of  money,  aggregating  more  than  $48,719.03,  of 
moneys  belonging  to  said  county  of  Bingham.  That  the  said 
defendant  William  A.  Woodin  did  not  on  said  day  receive,  and 
has  not  since  or  at  all  received,  the  said  moneys,  and  did  not 
demand  the  same  in  money,  as  in  law  he  should  have  done,  but 
in  lieu  thereof,  and  afi  payment  of  said  moneys,  he  did  receive 
and  accept  from  said  Crowley  checks  and  credits  on  and  in 
the  bank  of  C.  Bunting  &  Co.,  bankers,  a  corporation  then  do- 
ing business  in  the  county  of  Bingham,  aforesaid;  which  said 
corporation  then  was,  ever  since  has  been,  and  now  is,  insol- 
vent, and  unable  to  pay  its  liabilities  as  they  matured.  That 
the  aforesaid  checks  and  credits  were  worthless,  and  did  not 
enable  the  said  defendant  Woodin  to  receive  the  said  moneys, 
or  any  part  thereof,  and  the  said  moneys  were  lost  to  the  plain- 
tiflf  by  the  negligence  of  the  said  Woodin,  treasurer  as  aforesaid, 
in  not  receiving  the  said  moneys,  to  the  damage  of  the  said 
plaintiff  in  the  sum  of  «$48,719.03.  That  said  damage  has  not 
been  paid,  nor  any  part  thereof.  For  a  second  cause  of  action, 
plaintiff  alleges:  ....  That  on  or  about  the  fourteenth  day^ 
of  January,  1897,  the  said  defendant  Woodin,  as  such  treasurer, 
did  receive  from  Squire  G.  Crowley  moneys  belonging  to  the 
said  county  of  Bingham  in  the  sum  of  $48,719.03.  That  said 
Woodin,  as  such  treasurer,  did  not  safely  keep  the  said  moneys, 
nor  any  part  thereof,  but  did  deposit  the  same  on  a  general  de- 
posit in  the  bank  of  C.  Bunting  &  Co.,  bankers,  a  corporation 
then  doing  business  in  the  said  county  of  Bingham ;  which  said 
corporation  then  was,  and  ever  since  has  been,  and  now  is, 
insolvent,  and  unable  to  pay  all  its  liabilities  as  they  matured. 
That  the  said  money  was  never  returned  to  the  plaintiff  or  to 
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said  treasurer,  but  was  wholly  lost  to  plaintiff,  to  its  damage 
in  the  sum  of  $48,719.03.  That  said  damage  has  not  been 
paid,  nor  any  part  thereof.'^  A  copy  of  the  bond  is  attached 
to,  and  made  a  part  of,  the  complaint  To  the  amended  com- 
plaint the  defendants  interposed  a  general  demurrer  to  both 
causes  of  action  stated;  and  also  a  special  demurrer,  on  the 
ground  that  two  causes  of  action  had  been  improperly  joined, 
and  for  ambiguity  and  uncertainty.  The  demurrers  were  over- 
ruled, and  to  such  ruling  exception  was  taken  by  defendants- 
Defendants  then  filed  answer. 

We  think  the  demurrer  to  the  first  cause  of  action  should 
have  been  sustained.  It  does  not  appear  that  any  money  was 
paid  to  the  treasurer  by  Crowley.  That  Crowley,  the  assessor 
.and  tax  collector,  *Tiad  and  sought  to  pay  to  the  treasurer'^  cer- 
tain sums  of  money,  and  in  furtherance  of  that  purpose  had 
delivered  to  the  treasurer  certain  worthless  checks  upon  an 
insolvent  bank,  does  not,  we  apprehend,  constitute  such  a  pay- 
ment as  would  establish  the  liability  of  the  treasurer  or  his 
sureties.  Section  1842  of  the  Revised  Statutes  provides  that 
'Vhen  any  money  is  paid  to  the  county  treasurer  he  must  give 
to  tlr^  7>or?oii  Diving  the  same  a  receipt  therefor,"  etc.  It  is 
not  alleged  in  the  complaint  that  any  receipt  was  given  by  the 
treasurer  to  Crowley  for  the  checks  and  credits  alleged  to  have 
been  given  by  Crowley  to  him.  It  might  reasonably  be  pre- 
sumed from  this  fact  that  the  treasurer  had  declined  to  receive 
such  checks  and  credits  as  money. 

The  statement  of  the  second  cause  of  action  is,  we  think, 
equally  objectionable.  It  is  one  of  the  duties  imposed  upon  the 
treasurer  by  law  (see  Eev.  Stats.,  sec.  1840)  to  "receive  all 
moneys  belonging  to  the  county,  and  all  other  moneys  by  law 
directed  to  be  paid  to  him,  safely  keep  the  same,  and  apply  and 
pay  them  out,  rendering  account  thereof  as  required  by  law**; 
but  there  is  no  allegation  in  the  complaint  of  any  failure  of 
this  officer  to  "apply  and  pay  out"  the  moneys  paid  to  him  as 
such  officer,  or  to  "render  account  thereof  as  required  by  law." 
He  is  still  in  office,  and  it  is  not  alleged  that  any  demand  has 
been  legally  made  upon  him  which  has  not  been  promptly  met. 
The  allegation  that  the  treasurer  "did  deposit  the  same  [i.  e., 
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the  moneys  alleged  to  have  been  received  by  him]  on  a  general 
deposit  in  the  bank  of  C.  Bunting  &  Co.,"  etc.,  while  it  would 
be  a  proper  and  necessary  averment  in  a  charge,  under  the  pro- 
visions of  section  6975  of  the  Revised  Statutes,  against  the  treas- 
urer, is  not,  we  think,  of  itself  sufficient  in  an  action  against 
the  sureties.  It  might  well  occur  that  the  officer  could  make 
€uch  ''general  deposit,^^  and  yet  the  county  or  its  treasury  suffer 
no  loss  thereby,  and  in  such  case  there  would  be  no  predicate 
for  an  action  against  the  sureties.  For  such  an  act  the  law 
has  made  the  officer  personally  liable.  The  liability  of  the 
sureties  would  depend  upon  the  further  fact  that,  by  reason 
of  such  act  of  the  officer,  the  county  or  its  treasury  has  suffered 
loss,  and  these  facts  should  be  both  alleged  and  proved.  The 
second  cause  of  action  contains  no  such  allegation.  We  think 
the  demurrer  to  this  cause  of  action  should  have  been  sustained- 
Inasmuch  as  the  judgment  in  this  case  will  have  to  be  re- 
versed, and  the  cause  remanded  for  a  new  trial,  it  becomes  our 
duty,  under  the  provisions  of  section  3818  of  the  Eevised  Stat- 
utes, to  pass  upon  and  determine  all  the  questions  of  law  in- 
volved in  the  case  presented  upon  such  appeal  and  necessary 
to  the  final  determination  of  the  case. 

Plaintiff  was  permitted,  over  the  objection  of  defendants,  to 
introduce  in  evidence  the  ledger  of  C.  Bunting  &  Co.,  and  cer- 
tain entries  therein  were  allowed  to  be  read  without  any  proof 
of  whom  the  entries  were  made  by,  or  when  they  were  made,  or 
that  Woodin  had  any  knowledge  of,  or  ever  consented  to,  such 
entries.  This  was  error.  The  facts  in  the  case  are  substan- 
tially as  follows,  as  developed  by  the  record:  It  had  been  the 
tmstom,  not  only  of  the  predecessors  in  office  of  the  principal 
defendant,  but  of  all  of  the  officers  of  Bingham  county  handling 
the  moneys  of  said  county,  to  deposit  the  same  in  the  bank  of  C. 
Bunting  &  Co.,  at  Blackfoot,  the  county  seat  of  said  county — ^a 
custom  which,  though  directly  in  violation  of  the  provisions  of 
the  criminal  laws  of  both  the  territory  and  the  state,  has  been 
so  persistently  pursued  that  it  would  almost  appear  that  said 
oflBcials  had  concluded  their  convenience  and  opportunities  were 
not  to  be  "fobbed  by  old  father  antic,  the  law."  In  fact,  they 
«eem  to  look  upon  the  law  in  this  behalf  as  a  "mere  scarecrow.*' 
Idaho,  VoL  6-19 
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The  consequences  involved  in  this  case  by  such  action  on  the 
part  of  officials  are  not  novel  or  unprecedented  in  this  state. 
The  principal  defendant  herein  took  office  on  the  eleventh 
day  of  January,  1897.  He  appointed  as  his  deputy  one  Jen- 
kins, who,  it  seems,  had  been  the  deputy  of  his  immediate  pred- 
ecessor, and  it  may  be  for  other  of  his  predecessors.  On  the 
fourteenth  day  of  January,  1897,  one  Squire  G.  Crowley,  who 
had  been  assessor  and  tax  collector  for  Bingham  county  for  the 
two  years  next  preceding,  gave  to  said  deputy,  Jenkins,  who 
was  at  the  time,  and  for  some  years  previous  had  been,  the 
cashier  of  said  C.  Bunting  &  Co.,  bankers,  a  check  drawn  pay- 
able to  G.  G.  Wright,  the  outgoing  county  treasurer  of  Bing- 
ham county,  for  the  sum  of  $50,539.03^  which  amount  was  ac- 
credited to  the  account  of  said  G.  G.  Wright,  late  county  treas- 
urer. Upon  the  adjustment  of  the  account  of  said  G.  G.  Wright 
with  said  bank,  the  said  Jenkins,  deputy  and  cashier,  or  some- 
body else,  at  some  time,  made  an  entry  upon  the  books  of  said 
C.  Bunting  &  Co.  to  the  credit  of  William  A.  Woodin  of  the 
sum  of  $41,143.40.  There  is  no  date  to  this  entry,  nor  does 
it  appear  by  whom  it  was  made,  nor  that  it  was  made  with  the 
knowledge  or  consent  of  Woodin.  Nor  does  the  record  show 
any  check  from  Wright  to  Woodin  for  said  sum  or  any  other 
sum.  Woodin  testifies:  "Mr.  Crowley  never  paid  to  me,  as 
treasurer  of  Bingham  county,  in  checks,  money,  or  any  other 
representative  of  value,  the  sum  of  $41,143.40,  and  I  never  had 
any  knowledge  of  that  amount  of  money  being  paid  into  the 
treasury  of  Bingham  county  during  my  term  of  office.'*  It 
would  seem,  then,  from  the  record,  that  Crowley  had  paid  into 
the  bank  the  sum  of  money,  to  wit,  $50,539.03,  covered  by  the 
complaint;  that  he  had  checked  against  it  to  the  full  amount 
in  favor  of  G.  G.  Wright,  the  outgoing  treasurer;  and  that  Jen- 
kins, the  cashier  deputy,  after  balancing  Wright's  account, 
passed  the  balance  to  the  credit  of  Woodin,  or,  at  least,  it  may 
be  presumed  he  did,  although  of  the  latter  fact  there  is  no  di- 
rect evidence.  There  is  no  evidence,  nor  do  we  think  it  is  pre- 
tended or  claimed,  that  a  dollar  of  money  ever  passed  in  any 
of  these  transactions. 

The  district  court  in  its  findings  of  fact  pays  but  little  re- 
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gard  to  the  evidence.  In  its  eighth  finding  the  court  says: 
**William  A.  Woodin,  as  treasurer  aforesaid,  did  receive  and 
accept  from  said  Crowley  checks  and  credits  on  and  in  the  bank 
of  C.  Bunting  &  Co.,  bankers,'^  etc.  The  evidence  upon  this 
point  is  that  Crowley  checked  to  Wright  on  the  14th  of  Jan- 
uary, 1897,  $50,539.03;  and  there  is  no  evidence  whatever 
connecting  Woodin  with  Crowley  in  the  matter,  or  that  the 
transfer  of  this  sum  from  Crowley  to  Wright,  and  from  Wright 
to  the  credit  of  Woodin,  was  known  to  Woodin  at  the  time.  In 
its  ninth  finding  of  fact  the  court  finds  "that  the  aforesaid 
checks  and  credits  were  not  worthless,  but  did  enable  the  said 
defendant  Woodin  to  receive  said  moneys,  and  the  whole  thereof, 
and  none  of  the  said  moneys  were  lost  to  the  said  plaintiff  by  any 
negligence  of  the  said  Woodin  in  not  receiving  money,  and  the 
plaintiff  was  not  damaged  in  any  sum  thereby.*'  And  in  its 
tenth  finding  the  court  finds  "that  on  the  fourteenth  day  of 
January,  1897,  said  checks  and  credits  were  by  the  said  treas- 
urer duly  presented  to  said  bank  and  paid."  Xone  of  these 
findings  are  supported  by  the  evidence,  and  they  are  directly 
in  conflict  with  the  allegations  of  the  complaint. 

We  are  apprehensive  that  the  honorable  district  court,  in 
formulating  findings  in  this  case,  got  the  rules  and  the  matter 
of  bankers  commingled  with  the  rules  of  law.  The  giving  of 
a  checlc  by  Crowley  to,  and  the  acceptance  of  the  same  by, 
Wright,  might  well  operate  as  payment  as  between  them;  but 
the  subsequent  transfer  upon  the  books  of  the  bank  of  a  much 
less  sum  to  the  credit  of  Woodin  without  his  knowledge  or  con- 
sent would  hardly  operate,  we  think,  as  "a  deposit  upon  general 
deposit,*'  so  as  to  make  him  amenable  to  the  penalties  of  the 
criminal  statutes  or  make  him  or  his  sureties  liable  civilly. 
The  complaint  avers  that  on  the  fourteenth  day  of  January, 
1897,  the  bank  of  C.  Bunting  &  Co.  "was,  and  ever  since  has 
been,  and  now  is,  inwlvent,  and  unable  to  pay  all  its  liabilities 
us  they  matured/'  C.  E.  Thum,  a  witness  on  the  part  of  the 
plaintiff,  testified:  "That  on  the  14th  of  January,  1897,  when 
the  check  for  $50,539.03  was  given,  there  was  in  the  bank  upon 
which  it  was  drawn  about  $10,000— not  to  exceed  $12,000. 
There  were  one  or  two  days  about  that  time  when  cash  run  to 
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a  little  over  $12,000— about  $12,200— but  never  over  $13,000. 
I  know  this  from  my  inspection  of  the  cash-book  as  receiver. 
The  entry  of  $50,539.03,  on  the  credit  side  of  the  account  of 
G.  6.  Wright  as  treasurer,  on  page  442  of  the  general  ledger 
of  the  bank,  on  January  14,  1897,  is  the  same  check  that  was 
credited  to  the  account  of  G.  G.  Wright,  and  there  were  not 
£ufficient  funds  in  the  bank  on  that  day  to  pay  the  check.  I  do 
not  know  upon  what  date  the  entry  of  $41,142.40  was  made  to 
the  credit  of  W.  A.  Woodin  as  treasurer.  I  have  examined  the 
cash-book  of  C.  Bunting  &  Co.,  bankers,  and  there  was  not  at 
any  time  between  the  eleventh  day  of  January,  1897,  and  the 
fifteenth  day  of  February,  1897,  sufficient  funds  in  the  bank 
of  C.  Bunting  &  Co.,  bankers,  to  pay  the  check  for  $41,142.40.'' 
It  may  be  that,  viewed  from  the  standpoint  of  a  banker,  this 
condition  of  things  js  indicative  of  solvency ;  but  to  the  ordinary 
mind  it  would,  it  seems  to  us,  present  an  entirely  different 
aspect.  The  finding  of  ihe  court  that  Woodin,  as  treasurer, 
deposited  on  general  deposit  in  the  bank  of  C.  Bunting  &  Co., 
bankers,  the  sum  of  $48,4G1.51,  is  not  supported  by  the  evi- 
dence. 

The  true  facts  of  the  case,  as  shown  by  the  record,  appear 
to  us  to  be  about  as  follows:  Squire  G.  Crowley,  as  the  as- 
sessor and  tax  collector  of  Bingham  county,  had  at  some  time 
or  times  prior  to  January  14,  1897,  deposited  in  the  bank  of 
C.  Bunting  &  Co.  the  moneys  collected  by  him  as  such  officer. 
On  said  last-mentioned  date  he  gave  to  G.  G.  Wright,  the  out- 
going treasurer  of  said  county,  his  check  for  the  sum  of  $50,- 
539.03,  and  this  check  was  by  Wright  presented  to  the  bank, 
and  by  the  bank  placed  to  his  credit ;  and  it  would  appear  that 
thereafter  a  certain  sum  ($41,142.40)  was  by  some  one,  but 
by  whom  does  not  appear  (but  conceding  that  it  was  done  by 
the  cashier,  Jenkins),  placed  to  the  credit  of  W.  A.  Woodin, 
treasurer.  In  making  such  entry,  Jenkins  was  not  acting  as 
the  deputy  of  Woodin.  As  the  deputy  of  Woodin,  Jenkins  had 
nothing  to  do  with  the  books  of  C.  Bunting  &  Co.  It  would 
be  an  application  of  the  doctrine  of  vicarious  atonement  un- 
known to  the  law,  and  unrecognized  by  it,  to  hold  Woodin  re- 
sponsible for  the  acts  of  Bunting  &  Co.'s  cashier,  of  which  he 
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had  no  knowledge,  and  to  which  it  does  not  appear  he  ever  con- 
sented. If  it  is  claimed  that  the  acts  of  Jenkins,  as  cashier, 
were  known  to,  and  acquiesced  in  by,  him  as  the  deputy  of 
Woodin,  and  hence  become  the  acts  of  his  principal,  we  answer 
that  neither  the  agent  nor  the  principal  was  authorized  to  do 
the  act.  If  the  making  of  the  entry  to  the  credit  of  Woodin 
was  equivalent  to  a  deposit  of  money  on  general  deposit,  as  the 
district  court  holds,  then  it  was  a  criminal  act  on  the  part  of 
the  deputy  (if  done  by  the  deputy),  and  cannot  bind  the  prin- 
cipal, unless  done  with  his  knowledge,  consent,  or  by  his  di- 
rection. It  was  an  act  done  outside  of  his  authority  as  deputy. 
If  the  agent  goes  outside  of  the  scope  of  his  employment  to 
commit  a  criminal  act,  the  principal  is  not  liable.  (Mechem 
on  Agency,  sec.  745.)  But  this  act  (the  making  of  the  entry, 
as  before  stated)  was  done  by  Jenkins  as  cashier,  and  his  act 
as  such  cashier  is  relied  upon  to  make  the  treasurer  and  his 
sureties  responsible;  and  that,  when  it  is  not  made  to  appear 
that  the  treasurer  had  any  knowledge  of  the  transaction  or 
ever  assented  to  it.  That  Woodin,  upon  the  failure  of  the 
bank,  attempted  to  protect  the  interests  of  the  county  by  the 
institution  of  suit  by,  of,  and  under  the  direction  of  the  chair- 
man of  the  board  of  county  commissioners  of  Bingham  county, 
cannot  be  construed  into  an  acknowledgment  that  he  had 
knowingly  violated  the  provisions  of  a  criminal  statute.  That 
a  condition  such  as  we  have  before  described  should  exist  in 
this  state  is  a  thing  to  be  deplored.  That  the  public  money, 
not  only  of  the  state,  but  of  nearly,  if  not  all,  of  the  counties, 
cities,  towns,  and  school  districts  of  the  state,  should  be  openly 
and  generally  appropriated  to  banking  purposes,  for  private 
gain,  in  the  face  of  the  most  stringent  laws  prohibitory  thereof, 
ia  iniquitous,  and  cannot  but  be  productive  of  most  disastrous 
results  to  the  people.  If  the  people  of  the  state  desire  or  are 
willing  that  the  public  moneys  should  be  used  in  private  bank- 
ing and  otherwise,  let  them  see  to  it  that  proper  laws  are  en- 
acted to  that  end,  which  shall  protect  the  interests  of  tlie  pub- 
lic, and  not,  as  now,  by  a  tacit  acquiescence  in  violations  of  the 
existing  law,  permit  a  practice  of  brigandage  upon  the  public 
funds  as  destructive  of  the  public  credit  and  the  public  weal 
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as  it  is  demoralizing  to  official  character  and  destructive  of 
personal  integrity,  and  must  inevitably  result  in  financial 
disaster.  Judgment  of  the  district  court  is  reversed,  and  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion;  costs  to  appellant. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 

ON  REHEARING. 
(December  31,  1898  ) 

Per  CUEIAM. — The  petition  for  a  rehearing  has  been  con- 
sidered, and  presents  nothing  but  what  was  fully  considered 
on  the  hearing  of  this  case.  Xo  reason  being  presented  for 
granting  a  rehearing,  the  same  is  denied. 


(December    8,    1808.) 
ADLEMAN  V.  PIEKCE,  Mayor. 

[65  Pac.  658.] 
CoNTEACT   BY   Ctty   C!ouncil — Administbative  Act. — ^The  letting  of 
a  contract  to  do  public  work  by  a  city  council  is  an  admini»- 
trative,  and  not  a  judicial  or  quasi  judicial,  act. 
Cebtiorabi — JuBiSDiCTioN. — Certiorari,    denominated    writ    of    review 
by  tbe  Idaho  code,  will  not  lie  to  review  the  action  of  a  city 
council  in  letting  a  contract  to  pave  a  street. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Ada  County. 

Hawley  &  Puckett  and  John  T.  Morgan,  for  Appellant. 

The  writ  of  certiorari  or  writ  of  review  is  the  proper  remedy. 
(See  Orr  v.  Board  of  Equalization,  3  Idaho,  190,  28  Pac.  416; 
Dunn  V.  Sharp,  4  Idaho,  98,  35  Pac.  842;  Maxwell  v.  Board 
of  Supervisors,  53  Cal.  391.)  The  making  of  the  contract  be- 
tween the  city  and  the  said  Thomas  K.  Muir  &  Co.  is  not,  and 
was  not,  authorized  by  any  law  relating  thereto,  and  is  in  ex- 
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cess  of  its  authority.  The  following  cases  are  cited  to  show 
that  the  common-law  writ  of  certiorari  is  the  proper  remedy  for 
illegal  or  invalid  proceedings  of  a  municipal  corporation:  4 
Ency.  of  PI.  &  Pr.  113  et  seq. ;  Mace  v,  Newberg,  15  How.  Pr. 
162;  Banton  v.  Brooklyn,  7  How.  Pr.  198;  Thatcher  v.  Duseiv- 
hury,  9  How.  Pr.  32 ;  Maores  v.  Smedley,  6  Johns.  Ch.  26 ; 
Scribner  v.  Allen,  12  Minn.  148.  A  citizen  owner  and  tax- 
payer in  a  city  may  sue  out  the  writ  to  review  the  validity  of  the 
ordinance  authorizing  public  improvements^  and  he  need  not 
wait  until  the  expenditures  have  been  made  and  the  assessment 
has  been  actually  levied  upon  his  property.  (State  v.  Patterson, 
34  N.  J.  L.  12.)  When  a  review  is  sought  of  the  proceedings 
touching  municipal  improvements^  the  writ  must  be  directed  to 
the  municipal  corporation,  or  to  the  board  or  officers  who  have 
control  of  the  record,  according  to  the  circumstances  of  the  par- 
ticular case.  (4  Ency.  of  PL  &  Pr.  177;  State  v.  Milwaukee, 
86  Wis.  376,  67  N.  W.  45;  State  v.  Won  du  Lac,  42  Wis.  287; 
People  V.  Hill,  65  Barb.  170;  Harris  v.  Whitney,  6  How.  Pr., 
175;  4  Ency.  of  PL  &  Pr.  179;  In  re  Tiffany,  80  Hun,  486,  30 
N.  Y.  Supp.  494;  Commonwealth  v.  Winthrop,  10  Mass.  177;  4 
Ency.  of  PL  &  Pr.  186.)  The  joinder  of  persons  whose  rights 
and  interests  are  separate  and  distinct  is  improper,  although 
they  aim  to  a  common  result,  and  to  save  expense,  unite  in  the 
prosecution  of  the  writ.  (4  Ency.  of  PL  &  Pr.  174;  Morris 
Canal  Co.  v.  State,  14  N.  J.  L.  411 ;  Libhey  v.  West  St,  Paul, 
14  Minn.  248;  Champion  v.  Minnehaha  Co,,  5  Dak.  416,  4  N. 
W.  739.) 

Kingsbury  &  Parsons,  W.  E.  Borah  and  C.  C.  Cavanah,  for 
Bespondents. 

The  making  of  a  contract  has  none  of  the  elements  of  judicial 
action.  {Quinchard  v.  Board  of  Trustees  of  Alameda,  113  CaL 
664,  45  Pac.  85.)  The  function  exercised  by  a  municipal  cor- 
poration may  be  legislative,  administrative  or  judicial,  but  only 
acts  done  by  it  when  exercising  judicial  functions  can  be  re- 
viewed under  this  procedure.  This  writ  does  not  lie  under  our 
laws  to  review  the  action  of  any  tribunal,  board  or  officer  in  the 
exercise  of  functions  which  are  legislative  in  their  character. 
{People  V.  Oakland  Board  of  Education,  55  CaL  375.)     Whether 
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an  existing  street  shall  be  improved  is  a  question  to  be  trusted 
to  the  governing  body  of  a  municipality  in  its  l^slative  capac- 
ity^ and  its  determination  of  that  question,  as  well  as  upon  the 
character  of  the  improvement  to  be  made,  is  a  legislative  act. 
(Dillon  on  Municipal  Corporations,  sees.  94,  929;  Cray  ton  v. 
Manson,  27  Cal.  613;  De  Witt  v.  Duncan,  46  Cal.  343;  Bolton 
V.  Gilleran,  105  Cal.  244,  45  Am.  St.  Rep.  33,  38  Pac.  881; 
1  Beach  on  Public  Corporations,  sec.  543 ;  People  ex  reL  Trustees 
Village  of  Jamaica  v.  Board  of  Supervisors  of  Queens  Cowiiy, 
131  N.  Y.  468,  30  N.  E.  488.)  When  the  action  of  a  public 
officer  or  of  a  public  body  is  merely  legislative,  executive,  or  ad- 
ministrative, although  it  may  involve  the  exercise  of  discretion, 
it  cannot  be  reviewed  by  certiorari,  and  so  it  has  been  so  often 
held  that  the  rule  has  become  elementary.  {People  v.  Mayor,  2 
Hill,  9 ;  In  re  Mt.  Morris  Square,  2  Hill,  14 ;  People  v.  Board  of 
Health,  33  Barb.  344;  People  v.  Supervisors  of  Livingston 
County,  43  Barb.  232 ;  affirmed,  34  N.  Y.  516;  People  v.  Walter, 
68  N.  Y.  403;  People  v.  Jones,  112  N.  Y.  597,  20  N.  E.  577; 
Spring  Valley  Water  Co.  v.  Bryant,  52  Cal.  232.) 

QUARLES,  J. — The  common  council  of  Boise  City  passed, 
on  May  8,  1897,  an  ordinance  requiring  the  grading,  curbing, 
and  paving  of  Main  street  from  the  west  curb  line  of  Fifth  street 
to  the  west  line  of  Tenth  street,  in  said  city,  and  providing  that 
part  of  the  cost  thereof  should  be  charged  to  the  abutting  land- 
owners. After  advertising  for  bids  as  required  by  said  ordi- 
nance, the  council  accepted.  May  17,  1897,  the  bid  of  Thomas 
K.  Muir  &  Co.,  and  let  a  contract  for  the  work  to  said  firm. 
The  appellant  (one  of  the  abutting  owners  upon  the  portion  of 
said  street  to  be  paved  under  said  contract)  filed  on  May  24, 
1897,  in  the  court  below,  his  petition  for  a  writ  of  review,  for 
the  purpose  of  reviewing  the  action  of  said  city  council  in  let- 
ting the  said  contract.  An  alternative  writ  was  issued,  to  which 
return  was  made  by  respondents,  who  moved  to  quash  the 
writ  on  divers  grounds,  one  of  which  was  "that  the  petition  for 
the  writ  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"  and  another  being  that  the  writ  would  not  lie  to  review 
the  action  of  the  common  council  complained  of,  such  action 
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being  administrative,  and  not  judicial.  The  theory  of  the 
plaintiff  seem^  to  be  that  that  certain  act  of  the  legislature 
amending  the  charter  of  Boise  City,  approved  February  9,  1897 
(Sess.  liaws  1897,  p.  226),  is  void,  first,  because  it  is  special 
legislation,  and  therefore  repugnant  to  the  constitution  of  Idaho ; 
and,  second,  for  the  reason  that  said  act  was  not  passed  in  the 
manner  required  by  section  15,  article  3,  of  the  constitution; 
that,  said  act  being  void,  the  said  ordinance  was  unauthorized 
and  void.  From  these  premises  plaintiff  concludes  that  the 
action  of  the  common  council  in  letting  said  contract  was  void, 
and  in  letting  said  contract  the  council  exceeded  its  jurisdiction. 
The  question  that  confronts  us  at  the  outset  is  one  of  juris- 
diction. Can  the  courts  of  this  state  ^jview  the  action  of  a  city 
council  in  letting  a  contract  for  the  making  of  public  improve- 
ments ?  This  question  is  to  be  determined  by  the  provisions  of 
our  code.  Revised  Statutes,  section  4962,  is  as  follows :  "A  writ 
of  review  may  be  granted  by  any  court  except  a  probate  or  jus- 
tice's court,  when  an  inferior  tribunal,  board,  or  officer  exercis- 
ing judicial  functions,  has  exceeded  the  jurisdiction  of  such 
tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor,  in  the 
judgment  of  the  court,  any  plain,  speedy  and  adequate  remedy." 
By  the  express  provisions  of  the  statute  the  writ  lies  to  review 
the  action  of  an  inferior  tribunal,  board,  or  officer  exercising 
judicial  functions,  where  such  tribunal,  board,  or  officer  exceeds 
the  jurisdiction  of  such  tribunal,  board,  or  officer.  The  question 
of  jurisdiction  is  to  be  determined  by  the  terms  of  the  statute. 
The  authorities  cited  to  us  from  the  common  law,  and  from 
those  states  whose  statutes  are  different  from  ours,  have  no  ap- 
plication here,  and  are  entitled  to  no  weight  in  determining 
the  question  before  us.  The  legislature,  having  defined  the 
cases  in  which  the  writ  will  lie,  have  excluded  all  other  cases. 

This  brings  us  to  the  question:  In  performing  the  act  com- 
plained of  (i.  e.,  the  letting  of  the  said  contract),  was  the  com- 
mon council  of  Boise  City  exercising  a  judicial  function?  We 
are  compelled  to  answer  this  in  the  negative.  None  of  the  acts 
complained  of  were  judicial  acts.  The  legislature,  in  passing 
the  act  amending  the  charter  of  Boise  Cky,  was  exercising  a 
legislative,  and  not  a  judicial,  function.     The  council,  in  pass- 
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ing  the  ordinance  complained  of,  was  exercising  a  legislative, 
and  not  a  judicial,  function.  And,  in  letting  the  contract  com- 
plained of,  the  council  was  performing  an  administrative  func- 
tion, and  not  a  judicial  one.  Neither  of  said  acts  complained 
of  was  of  a  judicial  or  quasi  judicial  nature.  The  action  sought 
to  be  reviewed  not  being  either  judicial  or  qiuisi  judicial,  the 
the  district  court  properly  quashed  the  alternative  writ  and  dis- 
missed the  proceeding.  (State  v,  Osbum,  24  Nev.  187,  51  Pac. 
837;  Wuhen  v.  Board,  101  Cal.  15,  40  Am.  St.  Rep.  17,  35  Pac 
353.)  The  judgment  appealed  from  is  affirmed,  with  costs  of 
appeal  to  the  respondents. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 


(December  7,  180^.) 


CURTIS  V.  BUNNELL  AND  ENO  INVESTMENT  CO. 

[66  Pac.  669.] 
Pleading — Procedure. — ^An  amendment  to  a  complaint  not  in  mat- 
ter of  substance  and  unnecessary  to  be  made  is  not  required  to  be 
served  upon   defendant. 
Certificate  of   Acknowledgmeitt. — A  certificate  of  acknowledgment 
which  substantially,  complies  with  the  provisions  of  the  statutes 
is  sufficient.     {Hypoiheek  Bank  v.  Rauch,  6  Idaho,  750,  61   Pac 
764;  Vhristenson  v,  HoUingstrorth,  ante,  p.  87,  63  Pac.  211,  271.) 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Ada  County. 
J.  T.  Morgan  and  W.  E.  Borah,  for  Appellants. 

The  district  courts  and  the  supreme  court  of  this  state  take 
judicial  notice  of  their  own  records.  (Idaho  Rev.  Stats.,  sec, 
6950;  Cal.  Code  Civ.  Proc,  sec.  1875.)  Courts  will  take  judi- 
cial notice  whatever  is  established  by  law.  (People  v.  Etting, 
99  Cal.  677,  34  Pac.  237.)  Matters  of  which  the  courts  take 
judicial  notice  are  uniform  and  fixed,  and  do  not  depend  upon 
uncertain  testimony.     (Hunter  v.  New  York  etc.  R,  R.  Co.,  116 
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N.  Y.  616,  23  N.  E.  9;  Rogers  v.  Cady,  104  Cal.  288,  43  Am. 
St.  Bep.  100,  38  Pac.  81.)  The  points  decided  by  the  supreme 
court  in  the  case  of  the  Bunnell  and  Eno  Investment  Company 
were,  that  a  defective  certificate  of  acknowledgment  of  a  mar- 
ried woman  could  be  reformed  by  parol  testimony  if  the  proof 
justifies  it;  that  the  presumption  is  that  the  findings  were  made 
and  filed  in  the  absence  of  proof  to  the  contrary.  {Bunnell  &' 
Eno  Inv.  Co.  v.  Curtis,  6  Idaho,  662,  61  Pac.  767.)  Where 
counsel  appears  expressly  for  certain  defendants  in  an  action, 
his  signature  to  papers  after  that  time  as  attorney  for  defend- 
ants is  limited  to  those  defendants  for  whom  he  expressly  ap- 
peared. (Spenagel  v.  Delinger,  42  Cal.  148.)  A.  A.  Fraser 
appeared  for  Susan  L.  Curtis — ^never  for  E.  J.  Curtis.  Service 
of  amended  complaint  on  attorney  who  has  not  appeared  for 
that  party  is  void.  (Powers  v,  Braly,  75  Cal.  237, 17  Pac.  197.) 
Amended  complaint  must  be  served  upon  all  parties.  (Thomp- 
son V,  Johnson,  60  Cal.  292;  Vermont  Loan  etc,  Co.  v.  Mc- 
Gregor,  5  Idaho,  610,  61  Pac.  104.)  A  defendant  cannot  ap- 
pear in  an  action  so  as  to  give  the  court  jurisdiction  of  his  per- 
eon  except  by  answering,  demurring  or  giving  plaintiff  written 
notice  that  he  appears,  and  the  service  of  notice  of  appearance 
must  antedate  or  be  contemporaneous  with  the  service  of  papers. 
(Steinbach  v.  Leese,  27  Cal.  296.)  Where  there  is  no  service  of 
the  amended  complaint  upon  the  husband  in  foreclosure  of 
mortgage  on  separate  property  of  the  wife,  the  iudgment  is  void. 
The  husband  being  a  necessary  party,  and  the  judgment  being 
void  as  to  him,  it  is  also  void  as  against  the  wife.  (Vermont  L. 
&  T.  Co.  V.  McGregor,  5  Idaho,  610,  51  Pac.  104;  Lowe  v. 
Turner,  1  Idaho,  107.)  While  the  certificate  of  acknowledg- 
ment of  Susan  L.  Curtis  has  been  acknowledged  by  the  com- 
plaint in  the  case  of  Bunnell  and  Eno  Investment  Company 
V.  Curtis  and  Curtis,  and  by  the  district  court  in  the  judgment 
in  the  same  case,  and  substantially  by  the  supreme  court  on 
appeal,  to  be  defective,  it  is  thought  best  to  present  some  author- 
ities on  precisely  the  same  form  of  certificate.  In  Beck  v.  So- 
ward,  76  Cal.  527,  18  Pac.  650,  651,  the  supreme  court  of  Cali- 
fornia, June  9,  1888,  held  this  certificate  to  be  fatally  defective 
and  under  the  same  statute.     The  same  decision  upon  the  same 
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form  was  made  in  1893  in  Hutchinson  v.  Ainsworth,  63 
Cal.  286;  Kennedy  v,  Oloster,  (1892),  98  Cal.  143,  32  Pac.  941. 
In  the  case  of  HypotheeJc  Bank  v.  Ranch,  5  Idaho,  750,  51  Pac. 
764,  and  Christensen  v.  Eollingsworih,  ante,  p.  87,  63  Pac 
211,  the  certificates  of  acknowledgment  were  materially  differ- 
ent from  the  one. at  bar  and  were  properly  held  to  be  substan* 
tially  sufficient. 

J.  H.  Richards,  E.  J.  Dockery  and  Wyman  &  Wyman,  for 
Respondents. 

The  language  of  Freeman,  section  498,  which  immediately 
follows  the  portion  of  the  same  section  quoted  by  appellants* 
counsel :  Nevertheless  a  decided  preponderance  of  the  decisions 
upon  this  subject  declare  that,  notwithstanding  an  alleged  want 
of  service  of  process,  a  court  of  equity  will  not  interfere  to  set 
aside  a  judgment  until  it  appears  that  the  result  will  be  other 
or  different  from  that  already  reached;  or,  in  other  words,  that 
there  was  a  defense  to  the  action,  either  entire  or  partial.  (Tag- 
gart  v.  Wood,  20  Iowa,  236;  Gregory  v.  Ford,  14  Cal.  138,  73 
Am.  Dec.  639;  Crawford  v.  White,  17  Iowa,  560;  State  v.  Knorr, 
11  Wis.  389;  State  v.  Hill,  50  Ark.  458,  8  S.  W.  401;  Qifford  v. 
Morrison,  37  Ohio  St.  502,  41  Am.  Rep.  537.)  If  stipulations 
are  made  in  the  presence  of  the  court,  it  is  immaterial  whether 
they  be  oral  or  written,  or  whether  they  be  expressed  or  plainly 
inferred  from  the  conduct  on  which  the  opposite  attorney  and 
the  court  have  a  right  to  rely.  (Jones  on  Evidence,  sec.  259; 
Wilson  V.  Spring,  64  111.  14;  Loomis  v.  New  York  etc.  R.  Co., 
159  Mass.  39,  34  N.  E.  82.)  This  court  has  held  acknowledg- 
ments practically  identical  with  this  one  to  be  a  substantial 
compliance  with  the  law.  (Hypotheek  Bank  v.  Ranch.  5  Idaho, 
750,  51  Pac.  764;*  Christensen  v.  Hollingsworth,  ante,  p.  8?, 
53  Pac.  211.) 

HUSTOX,  J. — This  action  is  brought  by  the  plaintiffs  to  set 
aside  and  have  declared  void  a  judgment  of  foreclosure  of  mort- 
gage made  and  entered  by  the  district  court  for  Ada  county  on 
April  6,  1895.  The  complaint  set  forth  the  execution  of  the 
notes  and  mortgage  by  the  defendants  Susan  L.  Curtis  and  Ed- 
ward J.  Curtis,  her  husband ;  that  the  property  set  forth  and  de- 
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scribed  in  the  mortgage  was  at  the  date  thereof  the  sole  and 
separate  property  of  the  said  Susan  L.  Curtis;  and  avers  that 
said  mortgage  was  absolutely  void,  and  of  no  force  and  effect^ 
as  against  the  said  Susan  L.  Curtis,  and  as  against  her  property 
therein  named.  The  complaint  further  avers:  That  on  the 
twenty-second  day  of  December,  1894,  the  mortgagees  in  said 
mortgage  (defendants  herein)  commenced  suit  to  foreclose  said 
mortgage  by  filing  complaint  against  said  Susan  L.  Curtis  and 
Edward  J.  Curtis,  her  hushand.  That  said  Edward  J.  Curtis 
and  Susan  L.  Curtis,  his  wife,  appeared  in  said  action,  and  filed 
a  demurrer  to  said  complaint,  on  the  third  day  of  January,  1895. 
That  on  the  twenty-eighth  day  of  January,  1895,  said 
Susan  L.  Curtis  filed  her  separate  answer  to  the  complaint 
in  said  action,  wherein  she  alleges  that  the  signing  of  said  notes 
and  mortgage  was  an  involuntary  act  on  her  part,  and  done 
without  any  consideration,  and  that  said  act  was  done  by  her 
under  duress;  denies  acknowledgment  of  said  mortgage;  and 
avers  that  said  notes,  though  joint  in  form,  were  the  individual 
notes  and  obligations  of  the  said  Edward  J.  Curtis,  and  prays 
that  they  may  be  canceled.  That  thereafter,  on  the  twenty-fifth 
day  of  February,  1895,  the  plaintiffs  in  said  action  (defendants 
herein)  filed  an  amended  complaint  in  said  action,  alleging 
therein  as  matter  of  amendment  that  the  acknowledgment  of 
said  mortgage  by  said  Susan  L.  Curtis,  a  married  woman,  was 
legally  and  properly  made  at  the  time  it  bears  date,  but  that  the 
certificate  of  acknowledgment  attached  to  said  mortgage  was  de- 
fective in  that,  by  mistake  or  inadvertence  of  the  officer  making 
the  same,  said  certificate  fails  to  show  that  upon  an  examination 
without  the  hearing  of  her  said  husband  the  said  Susan  L.  Cur- 
tis was  made  acquainted  with  the  contents  of  the  instrument; 
and  prays  that  said  certificate  of  acknowledgment  as  shown  upon 
Raid  mortgage  be  corrected  and  reformed  in  accordance  with  the 
facts  in  this  case.  On  the  twenty-fifth  day  of  February  the  fol- 
lowing stipulation  was  filed  in  said  action : 

**It  is  hereby  stipulated  and  agreed  oy  and  between  S.  L.  Tip- 
ton, attorney  for  plaintiffs,  and  Alfred  A.  Eraser,  attorney  for 
defendants,  E.  J.  Curtis  and  Susan  L.  Curtis,  that  the  amended 
and  supplemental  complaint  may  be  filed  the  same  as  if  it  were 
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the  original  complaint  in  the  action;  and  the  said  Alfred  A. 
Fraser,  attorney  for  defendants,  therefore  waives  all  notice  and 
other  proceedings  as  to  the  filing  of  notice  and  aiS&dayits  in 
supplemental  complaint. 

"Signed  the  twenty-fifth  day  of  February,  1895. 

'^ALFBED  A.  FEASER, 
** Attorney  for  Defendants." 

That  on  the  twenty-fifth  day  of  March,  1895,  it  was  stipulated 
and  agreed  by  the  attorney  for  the  plaintiffs  in  said  action  (de- 
fendants herein)  that  the  answer  of  said  Susan  L.  Curtis  to  the 
complaint  in  said  action  should  stand  and  be  considered  by  tbe 
court  as  the  answer  to  thei  amended  complaint  therein,  and  that 
all  the  allegations  of  the  said  amended  complaint  in  regard  to  the 
reformation  of  the  certificate  of  acknowledgment  of  said  mort- 
gage therein  described  should  be  deemed  specially  denied  by 
said  answer.  On  the  sixth  day  of  April,  1895,  the  following 
stipulation  was  filed  m  said  cause: 

"It  is  hereby  stipulated  by  and  between  the  parties  to  Una  ac- 
tion and  their  attorneys  that  the  court  may  enter  judgment  re- 
forming the  certificate  of  acknowledgment  in  accordance  with 
the  prayer  of  plaintiffs'  amended  complaint  herein,  and  that 
judgment  may  be  entered  for  the  plaintiffs  against  the  defend- 
ants, Edward  J.  Curtis  and  Susan  L.  Curtis,  for  the  sum  to  be 
found  due  thereon,  decreeing  the  foreclosure  of  the  mortgage  as 
in  plaintiffs'  complaint,  and  that  a  stay  of  execution  be  granted 
to  the  defendants  for  one  year  from  the  date  of  said  judgment, 
said  judgment  to  bear  interest  at  the  rate  of  eight  per  cent  (8 
per  cent)  per  annum. 

(Signed)     "S.  L.  TIPTON, 

"Attorney  for  Plaintiffs. 
^'ALFRED  A.  FRASER, 
"Attorney  for  Susan  L.  Curtis." 

On  the  sixth  day  of  April,  1895,  decree  of  reformation  and 
foreclosure  was  entered  by  the  court  in  said  action,  and  is  in  the 
words  and  figures  following:  "This  cause  having  been  this  day 
hrou.dit  on  to  be  heard  on  the  plaintiffs'  amended  complaint  filed 
liert'in,  and  upon  the  answer  of  Susan  L.  Curtis  thereto,  and 
the  cross-complaint  of  Renius  (loodrich  and  Thomas  Kitto,  and 
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the  court  having  heard  the  evidence  on  the  part  of  the  plaintiffs, 
and  upon  answer  of  Susan  L.  Curtis,  and  the  court  having  heard 
the  proof,  and  duly  considered  the  same,  in  said  case,  and  it 
appearing  therefrom  to  the  satisfaction  of  the  court  that  the  ac- 
knowledgment to  said  mortgage  as  set  forth  in  plaintiffs* 
amended  complaint  was  duly  and  properly  taken  in  conformity 
with  law,  but  was  defectively  certified,  it  ia  hereby  ordered,  ad- 
judged, and  decreed,  that  the  eertilicate  of  acknowledgment  as 
set  forth  in  the  plaintiffs'  amended  complaini  be  amended  and 
reformed  in  conformity  with  the  prayer  of  said  amended  com- 
plaint; and  it  is  further  ordered  and  decreed,  in  accordance  with 
ihe  stipulations  of  the  parties  filed  herein,  and  the  court  having 
heard  proofs  necessary  to  render  judgment  herein,  and  it  appears 
to  the  court  from  the  proofs  made  herein  that  there  is  now  due 
the  plaintiffs  from  the  said  defendants — and  thereupon  the 
court  proceeds  to  render  judgment  against  said  defendants  for 
the  sum  of  $5,261.60,  to  foreclose  the  said  mortgage,  to  decree 
a  sale  of  said  premises  to  satisfy  the  same,  and  for  a  deficiency 
judgment  for  residue  that  might  remain  unpaid.*'  The  com- 
plaint sets  up  several  causes  of  action,  but,  as  they  are  all  em- 
bodied in  the  specification  of  errors,  it  is  not  essential  to  repeat 
them  here.  Demurrers  were  interposed  to  the  complaint  of 
plaintiffs  by  all  of  the  defendants,  which  demurrers  were  sus- 
tained by  the  court,  and  judgment  of  dismissal  of  action  entered, 
from  which  judgment  this  appeal  is  taken. 

The  appellants  set  up  three  assignments  of  error :  1.  That  the 
judgment  is  void  for  uncertainty,  for  that  the  judgment  is  that 
the  certificate  of  acknowledgment,  as  set  forth  in  the  plaintiffs' 
amended  complaint,  be  amended  and  reformed  in  conformity 
with  the  prayer  of  said  amended  complaint.  There  is  no 
amendment  of  the  certificate  of  acknowledgment  whatever. 
This  contention  is  predicated  upon  the  assumption  that  the  cer- 
tificate of  acknowledgment  was  defective.  Said  certificate  is  as 
follows : 

'^State  of  Idaho,  ) 
County  of  Ada.    ) 

"On  this  third  day  of  November,  A.  D.  one  thousand  eight 
hundred  and  niuety-two  (189^^),  personally  apt^eared  before  me 
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Jonas  W.  Brown,  a  notary  public  in  and  for  said  county,  Susan 
L.  Curtis  and  Edward  J.  Curtis,  husband  and  wife,  whose 
names  are  subscribed  to  the  annexed  instrument  as  parties  there- 
to, personally  known  to  me  to  be  the  same  persons  described  in 
and  who  executed  the  said  annexed  instrument  as  parties  there- 
to, and  who,  each  of  them,  acknowledged  to  me  that  they,  each 
of  them,  respectively,  executed  the  same  freely  and  voluntarily, 
and  for  the  uses  and  purposes  therein  mentioned.  And  the  said 
Susan  L.  Curtis,  wife  of  the  said  Edward  J.  Curtis,  having  been 
by  me  first  made  acquainted  with  the  contents  of  said  instni- 
ment,  acknowledged  to  me,  on  examination  apart  and  without 
the  hearing  of  her  husband,  that  she  executed  the  same  freely 
and  voluntarily,  without  fear  or  compulsion,  or  undue  influence 
of  her  husband,  and  that  she  does  not  wish  to  retract  the  execu- 
tion of  the  same.  In  witness  whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal,  the  day  and  year  in  this  certifi- 
cate first  above  written.  My  commission  expires  on  the  thir- 
teenth day  of  November,  1893. 

[Seal]  "JONAS  W.  BROWN, 

"Notary  Public,  Boise  City,  Idaho." 

We  held  in  Bank  v.  Ranch,  6  Idaho,  150,  51  Pac.  764,  and 
in  Christensen  v.  Hollingsworih,  ante,  p.  87,  53  Pac.  211,  271, 
that  such  a  certificate  was  a  substantial  compliance  with  the 
statute.  The  certificate  being  sufficient,  no  amendment  of  the 
complaint  for  the  purpose  of  reforming  it  ^as  necessary,  and 
consequently  it  was  not  essential  to  incorporate  such  reformation 
in  the  decree.  The  trial  court  erred  in  treating  the  amendment 
as  material,  but  such  error  wrought  no  prejudice  to  the  defend- 
ants in  that  action.  Under  the  rule  laid  down  by  the  court  in 
Trust  Co,  V.  McGregor,  6  Idaho,  510,  51  Pac.  104,  and  in  the 
authorities  cited  in  that  case,  the  amendment  must  be  material 
to  make  service  thereof  necessary. 

The  second  assignment  of  error  is  that  "the  judgment  is  void 
because  the  said  complaint  was  amended  in  a  material  matter, 
and  the  said  amended  complaint  was  never  served  upon  E.J.  Cur- 
tis nor  upon  his  attorney.'*  As  already  stated,  the  amendment 
to  the  complaint  was  not  material.  Where  the  amendment  is 
i»ot  material,  and,  a  fortiori,  where  it  is  entirely  unnecessary. 
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•ervioe  of  the  amended  pleading  is  not  required.  It  is  only 
where  the  amendment  is  in  matter  of  substance  that  service  is 
necessary.  {Thomi^son  v.  Johnson,  60  Cal.  292;  Harney  v. 
Corcoran,  60  Cal.  314;  Broch  v.  Martinovich,  55  Cal.  516.)  It 
appears  by  the  record  that  on  the  twenty-fifth  day  of  February, 
1895,  the  date  of  the  filing  of  the  amended  complaint,  E.  J.  Cur- 
tis and  Susan  L.  Curtis^  by  Alfred  A.  Fraser,  their  attorney,  en- 
tered into  a  stipulation  to  the  effect  that  the  amended  and  sup- 
plemental complaint  may  be  filed  the  same  as  if  it  were  the  or- 
iginal complaint  in  the  action,  etc  The  fact  that  the  same  at- 
torney who  appeared  for  E.  J.  Curtis  and  Susan  L.  Curtis  in  this 
stipulation  had  four  days  previous  filed  a  separate  answer  in  the 
case  for  said  Susan  L.  Curtis,  militates  nothing  against  his  appear- 
ance  for  E.  J.  Curtis  on  the  25th  of  February,  especially 
when  his  right  to  so  appear  has  never  been  denied  or  questioned. 
It  is  true,  counsel  for  appellants  makes  the  statement  in  his 
brief  that  "A.  A.  Fraser  appeared  for  Susan  L.  Curtis,  never  for 
E.  J.  Curtis,"  but  this  statement  is  not  only  not  supported  by, 
but  is  directly  contradited  by,  the  record.  We  should  hardly  feel 
justified  in  even  inferentially  charging  an  attorney  of  this  court 
with  having  appeared  without  authority  in  any  case  under  such 
circumstances. 

Appellants*  third  specification  of  error  is: 

"Because  judgment  cannot  be  rendered  upon  one  of  two  joint 
debtors  by  confession  of  one.  In  such  case  the  judgment  is  void 
as  to  both."  We  are  somewhat  at  a  loss  to  understand  what 
counsel  means  by  judgment  by  confession,  as  applied  to  this 
case.  The  case,  as  stated  by  the  court,  was  heard  upon  com- 
plaint, answer,  and  proofs.  It  is  true  that  ujjon  the  same  day 
judgment  was  entered  the  parties,  by  their  attorneys,  entered 
into  a  stipulation,  entirely  for  the  benefit  of  the  defendants, 
whereby  plaintiffs  consented  to  a  stay  of  execution  for  one  year 
from  the  date  of  the  judgment,  with  interest  at  eight  per  cent 
per  annum — ^two  per  cent  less  than  they  were  entitled  to  under 
the  statutes.  We  fail  to  find  anything  in  the  record  that  resem- 
bles "a  judgment  by  confession.*'  We  think  the  order  and  judg- 
ment of  the  district  court  was  entirely  correct.  Judgment  of 
district  court  affirmed,  with  costs  to  respondents. 

Sullivan,  C.  J.,  end  Quarles,  J.,  concur. 
Idaho,  Vol.  6-20 
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(December  10,  1898.) 
KING  V.  OREGON  SHORT  LINE  RAILWAY. 

[55  Pac.  665.] 
Kailboad  Company — ^Kiluno  of  Stock — Pleading — ^Nbolioknce.— 
Under  subdivision  2,  section  4168  of  the  Revised  Statutes,  which 
requires  the  complaint  to  contain  a  statement  of  the  facts  con- 
stituting the  cause  of  action  in  ordinary  and  concise  langauge,  a 
general  allegation  of  n^ligence,  while  good  against  a  general  de- 
murrer, is  not  good  against  a  demurrer  on  the  ground  of  un- 
certainty. 

(Syllabus  by  the  court.) 

APPEAL  from  District   Court,  Bannock   County. 

P.  L.  Williams  and  Joseph  H.  Blair,  for  Appellant. 

All  the  code  states  have,  in  substance,  the  same  provision 
found  in  our  Idaho  Code,  subdivision  2,  section  4168,  requiring 
the  complaint  to  contain  "a  statement  of  the  facts  constituting 
the  cause  of  action,  in  ordinary  and  concise  language.*^  And 
these  states — some  by  special  demurrer  on  the  ground  of  uncer- 
tainty, and  others  by  motion  to  make  more  definite  and  cer- 
tain— all  provide  a  way  of  requiring  the  pleader  to  comply  with 
this  provision.  Illustrative  of  this  proposition,  and  in  point, 
€is  well,  in  support  of  this  demurrer,  is  the  case  of  Stephenson 
V.  SoutJiem  Pacific  Co.  (from  the  supreme  court  of  California) 
102  Cal.  143,  34  Pac.  618,  36  Pac.  407.  (Woodward  v.  Oregon 
By,  etc.  Co.,  (supreme  court  of  Oregon),  18  Or.  289,  22  Pac. 
1076.)  The  burden  of  proof  is  upon  the  plaintiff  to  establish 
negligence  on  the  part  of  the  defendant — ^that  the  mere  killing 
of  stock  by  a  railroad  company  by  running  its  engines  and  cars 
over  one's  stock  does  not  establish  a  prima  fade  case  of  negli- 
irenco.  so  as  to  shift  and  throw  the  burden  of  excusing  upon  the 
defendant.  {Cateril  v.  U.  P.  R.  Co.,  2  Idaho,  676,  21  Pac 
416;  Spokane  etc.  Ry.  Co.  v.  Holt,  4  Idaho,  443,  40  Pac.  56.) 

W.  T.  Reeves,  for  Respondent. 

Mr.  Estoc,  in  his  work  on  Pleading  second  volume,  section 
2005,  page  35,  gives  the  approved  form  in  California,  in  actions 
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of  this  kind  (ordinary  cases  of  stock  killing).  This  form  was 
practically  followed  in  drawing  the  complaint  in  this  action. 
In  support  of  the  rule  we  contend  for  we  cite  the  following  au- 
thorities: Bliss  on  Code  Pleading,  M  ed.,  art.  211a;  Cunning- 
ham t\  Los  Angeles  Ry.  Co.,  115  Cal.  561,  47  Pac.  452 ;  Daines 
V.  Oceanic  Steamship  Co.,  89  Cal.  283,  26  Pac.  827;  Ste-^ 
2'henson  v.  Southern  Pacific  Ry.  Co.,  102  Cal.  143,  34  Pac.  618, 

36  Pac.  407;  Railroad  Co.  v.  Wolfe,  80  Ky.  84;  House  v. 
Meyer,  100  Cal.  592,  35  Pac.  308;  Scott  v.  Hogan,  72  Iowa, 
614,  34  X.  W.  414;  Rogers  v.  Truesdale,  57  Minn.  126,  58  N. 
W.  688;  Jones  v.  Darden,  90  Ala.  372,  7  South,  923;  Texas 
etc.  Ry.  Co.  v.  Easton,  2  Tex.  Civ.  App.  378,  21  S.  W.  575; 
Louuville  etc.  Consolidated  R.  Co.  v.  Hicks,  11  Tnd.  App.  588, 

37  N.  E.  43,  39  N.  E.  767;  Benjamin  v.  HolyoJce  etc.  Ry^ 
Co.,  160  Mass.  3,  39  Am  St.  Rep.  446,  35  N.  E.  95;  Louisville 
etc.  Ry.  Co.  v.  Berkey,  136  Ind.  181,  35  K  E.  3.) 

Action  by  W.  H.  King  against  the  Oregon  Short  Line  Rail- 
way Company  to  recover  value  of  cattle  alleged  to  have  been 
killed  by  negligence  of  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

This  action  was  brought  by  the  respondent  to  recover  the 
Talue  of  four  head  of  cattle  alleged  to  have  been  killed  by  ap- 
pellant's locomotives  and  cars — one  alleged  to  have  been  killed 
on  May  7,  1897 ;  one  on  May  10,  1897 ;  one  on  August  5,  1897 ; 
and  one  on  November  5,  1897.  The  killing  of  each  animal  is 
set  up  as  a  separate  cause  of  action.  The  third  paragraph  of 
each  cause  of  action,  which  contains  the  allegations  of  the  care^ 
less  and  negligent  killing  of  said  stock,  is  couched  substantially 
in  the  same  language,  and  in  the  first  is  as  follows,  to  wit: 
'*That  the  defendant,  by  its  agents  and  servants,  not  regarding 
its  duty  in  that  respect,  so  carelessly  and  negligently  ran  and 
managed  its  locomotives  and  cars  that  the  same  ran  against, 
upon,  and  over  said  steer,  and  killed  and  destroyed  the  same, 
to  the  damage  of  the  plaintiff  in  the  sum  of  eighteen  dollars, 
no  part  of  which  has  been  paid.''  The  total  value  of  the  four 
head  is  alleged  to  have  been  seventy-eight  dollars.  To  each 
of  said  causes  of  action  the  defendant,  who  is  appellant  here, 
interposed  a  demurrer  on  the  ground  of  uncertainty,  and  dis- 
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tinctly  specifies  that  each  of  said  causes  of  action  is  uncertain 
in  several  particulars,  and  among  them  the  following:  1.  It 
does  not  state  any  facts  constituting  negligence  or  carelessness 
on  the  part  of  any  agent  or  servant  of  the  defendant,  or  of  the 
defendant;  2.  It  does  not  state  any  act  or  omission  on  the  part 
of  any  agent  or  servant  of  the  defendant,  or  of  the  defendant, 
or  of  anyone,  constituting  negligence  or  carelessness.  The  de- 
murrer was  overruled,  and  appellant  declined  to  answer  or  fur- 
ther plead,  whereupon  judgment  was  given  and  entered  in  favor 
of  the  plaintiff.     This  appeal  is  from  the  judgment. 

SULLIVAN,  C.  J.  (After  Stating  the  Facts.)— There  is  but 
one  question  presented  by  the  record,  and  that  is:  In  actions 
based  on  negligence,  is  it  sufficient  to  plead  negligence  gener- 
ally, or  must  the  specific  acts  of  commission  or  omission  be 
specifically  set  out  in  the  complaint?  It  is  conceded  by  coun- 
sel for  appellant  that  the  complaint  in  this  action  would  be 
good  as  against  a  general  demurrer,  to  wit,  a  demurrer  on  the 
ground  that  the  complaint  doec  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  it  is  sufficient  to  sustain  a 
verdict  or  judgment,  unless  attacked  by  a  demurrer  on  the 
ground  of  uncertainty,  specifically  setting  forth  wherein  it  is 
uncertain.  \^Tiile  counsel  for  respondent  concede  that,  if  the 
facts  are  sufificiently  within  the  knowledge  of  the  pleader,  it 
would  be  better  pleading  to  plead  them,  they  also  contend  that 
the  rule  of  pleading  negligence  is  so  thoroughly  settled  in  this 
country  that  it  is  no  longer  an  open  question,  and  the  rule  is  to 
the  effect  that  it  is  unnecessary  to  plead  the  particular  acts  or 
omissions  that  constitute  the  negligence,  and  cite  Bliss  on  Code 
Pleading,  3d  ed.,  sec.  211a;  Cunningham  v.  Railway  Co.,  115 
Cal.  561,  47  Pac.  452 ;  Stephenson  v.  Southern  Pac.  Co.,  102 
Cal.  143,  34  Pac.  618,  36  Pac.  407,  and  numerous  other  cases. 
It  is  said  in  Bliss  on  Code  Pleading,  third  edition,  ejection 
211a,  that  a  general  allegation  of  negligence  is  allowed;  that 
negligence  is  the  ultimate  fact  to  be  pleaded,  and  is  not  a  con- 
clusion. Referring  to  negligence  and  fraud,  it  is  said:  "The 
law  draws  the  conclusion  in  both  cases,  yet  we  can  see  that  the 
negligence  possesses  more  of  the  element  of  fact  than  does  fraud 
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....  We  do  not  infer  it  as  a  legal  conclusion  from  certain 
facts,  but  it  is  a  fact  itself  inferable  from  certain  evidence. 
....  Fraud  will  never  he  presumed.  The  facts  from  which 
it  is  inferred  must  be  shown.'^  And,  after  giving  some  exam- 
ples and  citing  authorities,  the  author  concludes  said  section  a^ 
follows:  "Some  negligence  is  presumed,  and  it  must,  of  neces- 
sity, be  alleged  generally/'  Simply  because  "some  negligence 
will  be  presumed,^'  certain  facts  being  shown,  we  are  unable  to 
comprehend  that  for  that  reason  "negligence  must,  of  necessity, 
be  alleged  generally.^'  If  certain  facts  must  be  shown  before 
negligence  will  be  presumed,  the  plaintiff  must  know  these  facts 
before  he  can  show  them ;  and,  if  he  knows  them,  he  certainly 
can  allegi?  them,  and  thus  inform  the  defendant  of  the  specific 
facts  from  which  the  conclusion  of  negligence  is  drawn.  If, 
under  the  laws  of  this  state,  the  killing  of  a  steer  by  a  locomo- 
tive engine  or  train  of  cars  were  made  prima  facie  evidence  of 
n^ligence,  then,  such  killing  being  alleged  in  the  complaint, 
a  cause  of  action  would  be  stated.  But,  under  the  statutes  of 
this  state,  something  more  than  the  killing  must  be  shown,  in 
order  to  entitle  plaintiff  to  recover.  He  must  not  only  show 
the  killing,  but  he  must  show  the  certain  other  fact  or  facta 
from  which  the  conclusion  of  negligence  will  be  inferred  or 
drawn.  And,  if  a  plaintiff  must  show  acts  or  omissions  from 
which  negligence  will  be  inferred  before  he  can  recover,  it  cer- 
tainly is  no  hardship  on  him,  nor  unreasonable,  to  require  him 
to  allege  them.  Subdivision  2,  section  4168  of  the  Eevised  Stat- 
utes provides  that  the  complaint  must  contain  "a  statement  of 
the  facts  constituting  the  cause  of  action  in  ordinary  and  con- 
cise language.'*  The  causes  of  action  in  this  case  are  based  on 
the  negligent  killing  of  certain  animals.  Tinder  said  provision 
of  the  statute,  the  complaint  must  contain  a  statement  of  the 
facts  constituting  the  negligent  killing,  in  "ordinary  and  con- 
cise langiage.'*  In  Stephenson  v.  Southern  Pac,  Co.,  sufra, 
the  facts  constituting  the  negligence  were  stated  in  the  com- 
plaint in  ordinary  and  concise  language.  The  court,  after  stat- 
ing that  at  common  law  it  was  necessary,  in  a  declaration  for 
negligence,  to  set  out  the  facts,  in  detail,  constituting  the  basis 
of  the  action,  says:  "In  adopting  what  is  known  as  the  ^code 


Digitized  by  VjOOQIC 


310  King  v.  Oregon  Short  Line  Ry.        [6  Idaho, 


Opinion  of  the  Court— Sullivan,  C.  J. 


syetera  of  pleading/   courts  Id  most  of  the  stales  have  excepted 
from  the  general  rule,  requiring  a  complaint  to  state  the  facts 
constituting  the  cause  of  action  in  ordinary  and  concise  language, 
cases  founded  upon  negligence,  or,  rather,  they  have  so  far  modi- 
fied the  rule  as  to  permit  the  plaintiff  to  state  the  negligence  in 
general  terras,  without  stating  the  facts  constituting  the  negli- 
gence."    If  it  be  true  that  the  courts  of  most  of  the  states  have 
excepted  from  the  general  rule,  which  requires  a  complaint  to 
btate  the  facts  constituting  the  cause  of  action  in  ordinary  and 
concise  language,  cases  founded  on  negligence,  or  rather,  have 
so  far  modified  that  provision  of  the  statute  as  to  permit  the 
plaintiff  to  state  negligence  in  general  terms,  without  stating 
the    facts    constituting    the    negligence,    this    court    is    not 
inclined   to    follow    them.     No    doubt,    we    have    much    good 
court-made   law;   but,   when   we   have   a   plain   provision   of 
the  statute — ^too  plain  for  construction — if  it  requires  modi- 
fication, the  legislative  department  of  the  state  may  do  that. 
I'his  court  will  not  undertake  it.     The  legislature  has    fur- 
nished the  basis  of  decision  as  to  the  facts  a  complaint  must 
contain,  and  courts  are  bound  by  it.    In  the  case  last  cited 
the  court  further  said :  "The  statement  of  other  facts  auxiliary 
to  this  main  fact  [negligence]  might  have  tended  to  a  clearer 
conception  of  the  principal  act,  but  the  most  there  can  be  said 
against  the  pleading  is  that  it  states  a  cause  of  actii.. ,  but  states 
it  imperfectly,  which  is  the  equivalent  of  saying  that  it  is  good 
except  as  against  a  special  demurrer."     So  we  think  in  the 
the  case  at  bar  the  complaint  suflfwiently  states  a  cause  of  ac- 
tion, except  as  against  a  special  demurrer  on  the  ground  of  un- 
certainty.    Tlie  demurrer  should  have  been  sustained,  and  the 
defendant  permitted  to  amend  his  complaint  by  setting  forth 
the  facts  constituting  the  negligence.     In  Woodward  v.  Navi- 
gation  Co.,  18  Or.  289,  22  Pac.  1076,  which  was  a  case  founded 
on  negligence,  the  court  says:  "Our  code  (section  66)  requires 
the  complaint  to  contain  a  plain  and  concise  statement  of  the 
facts  constituting  the  plaintiff's  cause  of  action,  and  one  of  the 
great  ol)jects  to  be  attained  by  this  enactment  was  to  compel 
the  plaintiff  to  place  upon  the  record  the  specific  and  particular 
facts  which  he  claims  entitles  him  to  recover,"  and  holds  that 
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the  plaintiff  must  allege  in  the  complaint  the  acts  or  omissions 
of  the  defendant  causing  the  injury,  and  show  that  they  oc- 
curred through  or  by  the  negligence  of  the  defendant.  That 
dt'cision  recognizes  the  fact  that  in  some  jurisdictions  it  is  suffi- 
cient to  allege  generally  that  the  injury  complained  of  was  neg- 
Jisrcntly  done,  but  declares  that  that  method  of  pleading  has 
not  been  approved  in  that  state.  In  McPherson  v.  Bridge  Co., 
20  Or.  486,  26  Pac.  560,  the  supreme  court  of  Oregon  holds 
that  in  actions  for  negligence  a  general  allegation  of  negligence 
docs  not  charge  a  fact.  In  Batterson  v.  Chicago  etc.  By,  Co,, 
49  ^lich.  184,  13  N.  W.  508,  the  court  held  that  the  plaintiff, 
in  negligence  cases,  is  "bound  to  set  out  the  combination  of  ma- 
terial facts  relied  on  as  his  cause  of  action,  and  follow  up  his 
allegations  by  evidence  pointing  out  and  proving  the  same  com- 
bination of  circumstances."  (See,  also,  Pullman  Palace  Car 
Co,  V.  MaHin,  92  Ga.  161,  18  S.  E.  364;  Stejfe  v.  Old  Colony 
R.  R,  Co,,  156  Mass.  262,  30  IST.  E.  1137;  Conley  v.  Richmond 
etc.  R,  R.  Co,  109  K  C.  692,  14  S.  E.  303;  Price  v.  Water  Co., 
5S  Kan.  551,  62  Am.  St.  Rep.  625,  50  Pac.  450.)  We  are 
aware  that  there  is  very  respectable  authority  which  holds  that 
a  general  allegation  of  negligence  is  sufficient,  and  that  at  com- 
mon law  it  was  not  necessary,  in  a  declaration  for  negligence, 
to  set  out  the  facts  constituting  the  negligence.  But  our  Code 
of  Civil  Procedure  has  greatly  changed  the  common-law  rules  of 
pleading,  and  requires  the  facts  constituting  the  cause  of  ac- 
tion to  be  set  forth  in  ordinary  and  concise  language.  And  in 
the  case  at  bar  facts  sufficient  should  have  been  set  forth  to  in- 
form the  defendant  what  act  or  omission  constituted  the  negli- 
gence complained  of.  The  judgment  of  the  court  below  is  re- 
versed with  instructions  to  sustain  the  demurrer,  and  to  give 
the  plaintiff  leave  to  amend  his  complaint.  The  costs  of  this 
appeal  are  awarded  to  appellant. 

Huston  and  Quarles,  JJ.,  concur. 
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(December   12,   1808.) 
WEBSTER  V.  OREGON  SHORT  LINE  RAILWAY. 

[65  Pac.  661.] 

FoBEioN  Corporation— Designated  Agent — Venue  op  Actions  nr 
Justice's  Court. — By  complying  with  the  requiremente  of  law 
aa  to  the  appointment  of  an  agent  upon  whom  proceaa  may  be 
served,  a  foreign  corporation  doing  business  in  Idaho  requires  the 
same  rights,  but  no  greater  than  those  of  a  citizen,  so  far  as 
the  venue  of  actions  against  it  are  concerned. 

Same — Jurisdiction. — ^Under  the  provisions  of  section  4639  of  the  Re- 
vised Statutes,  a  foreign  corporation  doing  business  in  this  state 
may  be  sued  in  a  justice's  court  in  the  precinct  in  which  an  in- 
jury to  property  occurs,  to  recover  damages  for  such  injury,  al- 
though such  precinct  may  be  in  a  county  other  than  the  one  in 
which  its  principal  place  of  business  is,  and  its  duly  designated 
agent  to  receive  process  for  it  resides. 

(Syllabus  by  the  court) 

APPEAL  from  District  Court,  Bear  Lake  County. 
P.  L.  Williams  and  Joseph  H.  Blair,  for  Appellant 

The  defendant  below,  having  complied  with  the  provisions 
of  section  2653  of  the  Revised  Statutes  of  Idaho,  as  approved 
by  the  decision  of  this  court  in  the  case  of  Easley  v.  Nbw 
Zealand  Ins.  Co.,  4  Idaho,  205,  38  Pac.  405,  was  of  the 
opinion,  and  is  now,  that  the  county  in  which  the  action  was 
commenced  was  not  the  proper  county  for  the  trial  thereof,  and 
that  under  the  provisions  of  section  4124  of  the  Revised  Stat- 
utes of  Idaho,  it  might,  by  filing  a  demurrer  and  an  affidavit 
of  merits  at  the  time  of  appearing,  also  demand  in  writing  that 
the  trial  be  had  in  the  proper  county.  (HeaJd  v.  Hendy^  65  CaL 
321,  4  Pac.  27;  ^yilliams  v.  Keller,  6  Nev.  141;  Buck  v.  Eureka, 
97  Cal.  135,  31  Pac.  815.) 

T.  L.  Glenn,  for  Respondent,  cites  no  authorities  upon  the 
point  decided. 

QUARLES,  J. — This  action  was  commenced  by  the  plamtiif 
in  the  justice's  court  in  and  for  Montpelier,  in  Bea**  Lake 
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county,  before  6.  C.  Hillier,  J.  P.,  to  recover  damages  for  the 
negligent  killing  of  three  head  of  horses,  in  the  sum  of  $100. 
The  defendant  demurred  to  the  complaint,  and  filed  with  its 
demurrer  an  affidavit  of  merits,  in  which  affidavit  it  is  also 
made  to  appear  that  the  defendant  is  a  foreign  corporation  do- 
ing business  in  this  state,  having  its  principal  place  of  business 
in  this  state,  in  Bannock  county,  and  that  it  has,  by  writing 
filed  with  the  Secretary  of  State  of  the  state  of  Idaho,  and  also 
with  the  clerk  of  the  district  court  of  said  Bannock  coimty, 
designated  Joseph  H.  Blair,  a  person  residing  in  the  city  of 
Pocatello,  in  said  Bannock  county,  as  its  agent  upon  whom 
service  of  process  issued  by  authority  of,  or  under  any  law  of, 
this  state  may  be  served;  and  also  a  demand  in  writing  for  a 
change  of  venue  of  said  action  from  said  Bear  Lake  county  to 
said  Bannock  county.  Said  demand  was  denied  by  the  justice's 
court,  whereupon  the  defendant  objected  and  protested  against 
said  court  proceeding  further  in  the  action ;  but  the  court  over- 
ruled the  said  demurrer,  and,  the  defendant  failing  to  answer,  the 
evidence  was  heard,  and  judgment  made  and  entered  in  favor 
of  the  plaintiff  for  $100  damages,  and  costs  taxed  at  twenty- 
four  dollars  and  fifty  cents.  From  this  judgment  the  defend- 
ant appealed  to  the  district  court  in  and  for  Bear  Lake  county, 
in  which  court  defendant,  on  said  affidavit  and  demandy  re- 
newed its  motion  for  a  change  of  venue,  which  motion  was 
denied;  and  from  the  order  denying  the  change  of  venue  this 
appeal  was  taken. 

The  only  question  before  us  for  determination  is,  Was  the 
defendant  entitled  to  the  change  of  venue  demanded?  This 
depends  upon  whether  the  justice's  court  in  Bear  Lake  county 
had  jurisdiction  to  try  the  case  or  not.  The  appellant  contends 
that  by  complying  with  the  provisions  of  section  2663  of  the 
Revised  Statutes,  as  construed  by  this  court  in  Easley  v.  Insur- 
ance Co.,  4  Idaho,  205,  38  Pac.  406,  relative  to  the  designa- 
tion of  an  agent  upon  whom  process  might  be  served,  the  de- 
fendant acquired  a  residence  in  Bannock  county,  and  was  en- 
titled to  a  trial  there.  Under  said  authority  we  would  have  to 
sustain  the  appellant's  contention,  if  this  suit  had  been  com- 
menced in  a  district  court.     This  case  is  unlike  the  case  of  EaS" 
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ley  V.  Insurance  Co.,  supra,  and  is  not  controlled  by  the  deci- 
sion in  that  case.  The  jurisdiction  of  a  justice's  court  is  fixed 
by  section  4639  of  the  Revised  Statutes,  the  third  subsection  of 
which  fixe©  the  venue  of  cases  like  the  one  at  bar  in  the  precinct 
or  city  where  the  injury  was  committed,  or  where  the  defendant 
resides.  Said  subsection  reads  as  follows:  "(3)  In  case  of  in- 
jury to  the  person  or  property;  in  the  precinct  or  city  where 
the  injury  was  committed,  or  where  the  defendant  resides." 
Under  the  provisions  of  sections  2653  and  4639  of  the  Revised 
Statutes,  supra,  the  justice's  court  in  the  precinct  or  city  where 
the  injury  occurred  had  jurisdiction  to  try  the  action,  and  the 
plaintiff  could  elect  between  the  two  named  justices'  courts. 
The  authorities  cited  by  appellant  are  not  in  point.  By  com- 
plying with  the  law  relating  to  the  designation  of  a  person  upon 
whom  process  may  be  served,  a  foreign  corporation  obtains  the 
same  rights  as  a  citizen,  so  far  as  the  venue  of  action  is  con- 
cerned, but  no  superior  rights  to  the  citizen. 

It  is  alleged  in  the  complaint  that  the  injury  complained  of 
occurred  on  the  track  of  the  defendant,  "at  or  near  mile  post 
number  94^,  in  the  county  of  Bear  Lake,  and  state  of  Idaho/' 
There  is  no  showing  that  the  injury  did  not  occur  in  the  pre- 
cinct in  which  the  action  was  commenced.  The  district  court 
properly  denied  the  motion  of  the  defendant  for  a  change  of 
venue,  and  the  order  appealed  from  is  aflBrmed.  The  cause  is 
remanded  to  the  district  court  for  further  proceedings  consistent 
with  this  opinion.  Costs  of  this  appeal  awarded  to  the  respond- 
"ent. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 
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(December    12,    1898.) 

GEO.  H.  FULLER  DESK  COMPANY  v.  STATE. 
[55  Pac.  857.] 
Recommkndatort  Decision  Under  Section  10,  Article  6,  of  Con- 
stitution.— Where  furniture  for  legislative  halls  has  been  pur- 
chased, received  and  accepted,  the  legislature  should  appropriate 
Buflicient  to  pay  for  the  same;  not  to  do  so  is  unfair,  inequitable 
and  savors  of  repudiation. 

(Syllabus  by  the  court.) 

.  An  orip:inal  proceeding  under  section  10  of  article  5    of  the 
iconstitutioiL 

C.  C.  Cavanah,  for  Plaintiff. 

R.  E.  MoFarland,  Attorney  General,  for  the  State. 

No  briefs  filed. 

Plaintiff  bold  and  delivered  to  the  state  certain  goods — neces- 
sary furniture  for  the  use  of  the  state  legislature.  It  is  stipu- 
lated that  the  goods^  consisting  of  twenty-one  walnut  desks 
and  twenty-one  walnut  chairs,  were,  when  delivered,  of  the 
value  of  $1,240;  that  said  goods  were  furnished  the  defendant 
in  October  and  November,  1896;  that  plaintiff's  account  there- 
for was  presented  to  the  state  board  of  examiners  in  1896,  and 
by  said  board  allowed  in  full,  and  through  said  board  pre- 
sented to  the  legislature  for  its  allowance  and  payment  by  ap- 
propriation of  public  revenue  to  said  extent;  that  said  legis- 
lature appropriated  and  set  apart  for  the  purpose  of  paying  on 
paid  account  to  plaintiff  the  sum  of  $700,  which  amount  has 
been  paid  on  account  for  said  goods,  leaving  a  balance  thereon 
due  to  the  plaintiff.  Plaintiff  commenced  this  action  in  this 
court  to  obtain  a  recommendatory  decision  of  this  court  touch- 
ing plaintiff's  rights,  under  the  provisions  of  section  10  of 
article  6  of  the  constitution. 

QUARLES,  J.  (After  Stating  the  Facts.) —The  apportion- 
ment act  of  1893  increased  the  representation  of  the  two 
houses   of  the  legislature  to  the  extent   of  eighteen  members 
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from  what  it  was  under  apportionment  temporarily  made  by 
the  constitution.  A  short  time  prior  to  the  convening  of  the 
fourth  session  of  our  state  legislature,  the  executive  depart- 
ment, in  order  to  provide  suitable  desks  and  seats  for  the  in- 
creased membership,  ordered  new  desks  and  chairs  for  the 
senate  chamber,  and  moved  those  theretofore  in  the  senate 
chamber  to  the  hall  of  the  house  of  representatives.  The  idea, 
doubtless,  was  to  have  all  of  the  desks  and  chairs  in  each  house 
of  the  same  material  and  workmanship.  This  was  proper. 
The  furniture  procured  for  the  senate  was  such  as  the  dignity 
of  the  state  and  of  the  senate  demanded — ^i.  e.,  such  as  was 
suitable.  It  is  argued  that  the  price  charged  is  a  reasonable 
price.  The  account  for  the  .goods  was  presented  by  the  plain- 
tiff to  the  state  board  of  examiners  for  allowance,  and  was  by 
said  board  allowed.  The  legislative  department  accepted  the 
goods  in  question,  and  used  them.  There  was  no  appropriation 
or  fund  available  out  of  which  to  pay  the  plaintiff's  claim. 
The  question  of  paying  the  same  was  presented  to  the  legis- 
lature, and  $700  appropriated  to  pay  oil  said  account,  leaving  a 
balance  thereon  of  $540.  Having  accepted  the  goods,  common 
honesty,  fairness,  equity,  and  good  conscience  demand  that  the 
plaintiff  should  be  paid  the  balance  on  said  claim.  There  is 
resting  upon  the  state  a  legal  and  moral  obligation  to  pay  the 
claim  in  question.  The  credit  and  good  name  of  the  state  re- 
quire its  payment.  The  legislature,  if  it  thought  the  goods 
were  unnecessary,  or  not  worth  the  amount  allowed  by  the  ex- 
ecutive department,  or  that  they  were  purchased  without 
authority,  should  have  refused  to  accept  the  goods.  Having 
accepted  them,  the  legislative  department  ratified  the  act  of 
the  executive  department  in  purchasing  the  goods.  I^ow,  for 
the  state  to  keep  said  goods,  and  pay  only  a  little  more  than 
half  of  their  value,  would  look  like  repudiation  and  sequestra- 
tion. It  should  be  the  policy  of  the  state  to  meet  aU  of  its 
just  obligations.  Its  failure  to  do  so  would  bring  it  into  dis- 
repute, with  the  result  that  it  would,  in  an  emergency  like  the 
one  which  the  executive  endeavored  to  meet  by  preparing  for 
the  proper  reception,  convenience,  and  comfort  of  the  senate 
and  house  of  representatives,  be  unable  to  procure  such  things 
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as  it  needs.  We  recommend  that  the  claim  of  the  plaintiff  for 
$540^  with  two  years*  interest  thereon,  be  paid,  and  direct  the 
clerk  of  this  conrt  to  certify  this  decision  to  the  legislative  de- 
partment. The  attorney  general  concurs  in  the  views  herein 
expressed. 

Sullivan^  G.  J.,  and  Huston,  J.,  concur. 


(December  14,  1898.) 
DEEDS  V.  STRODE. 

[55  Pac.  656.] 
IixEOAL  Ma^bbtaoe — DiyoBCE — ^Damages. — Flaintiff,  a  married  woman 
having  a  husband  from  whom  she  had  never  been  lawfully  divorced, 
married  defendant ;  the  latter  marrige  having  been  declared  .null  - 
and  void,  plaintiff  brings  action  to  recover  damages'  from  defend- 
ant for  injuries  alleged  to  have  been  received  by  her  from  de- 
fendant  while   they   were  cohabiting  together,  by   reason   of   the 
defendant's  having  inoculated  her  with  a  venereal  dibease.     Held, 
that  it  not  appearing  that  defendant  had  induced  plaintiff  to  enter 
into  marital   relations  with   him  by   any   fraud,  deceit    or  mis- 
representation, no  recovery  could  be  had. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Ada  County. 
Hawley  &  Puckett  and  B.  J.  Dockery,  for  Appellant. 

It  is  a  universal  rule  urged  by  the  defendant's  counsel,  and 
admitted  by  the  plaintiflE,  that  no  action  exists  in  favor  of  the 
wife  for  an  injury  done  her  by  her  husband,  however  grievous. 
A  different  rule,  however,  applies  in  case  of  a  marriage  being 
declared  a  nullity,  as  in  this  case.  "The  parties  stand  as  if 
they  had  always  remained  single-*'  '*The  woman  is  relieved  of 
her  incapacity  to  sue  and  be  sued.''  If  the  woman  is  en- 
trapped into  a  void  marriage,  she  may  recover  damages  for 
that  tort.  (Nelson  on  Divorce  and  Separation,  sec.  1023.) 
So  the  wife,  it  is  held,  cannot  sue  for  wages,  but  her  remedy 
is  in  tort  for  the  damages  done  her.     (Nelson  on  Divorce  and 
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Separation,  sec.  1023;  Rollins  v.  Potter,  98  Mass.  532;  Blos- 
som V.  Barnett,  37  N.  Y.  434,  97  Am.  Dec.  747;  Cooper  v. 
Cooper,  147  Mass.  370,  9  Am.  St.  Rep.  721,  17  N.  E.  892.) 
The  law  implied  a  promise  to  pay  for  servicers  where  the  wife 
was  led  into  the  marriage  relation  by  fraud.  {Higgins  v,  Mc-- 
Nally,  9  Mo.  493.) 

W.  E.  Borah,  for  Respondent. 

The  plaintiff  at  the  time  she  received  her  alleged  injuries 
occupied,  in  contemplation  of  law,  one  of  two  positions:  she 
was  either  the  wife  of  the  defendant  and  must  be  treated  as 
such  in  this  action,  or  she  was  living  with  him  in  voluntary 
violation  of  law,  both  statutory  and  moral.  She  could  occupy 
no  modified  ground,  although  she  says  in  her  complaint  she 
''truly  believed  she  was  his  wife.^*  As  a  matter  of  law,  she 
could  not  truly  believe  it,  and,  as  a  matter  of  fact,  she  knew 
her  divorce  was  through  fraud;  yet,  even  if  she  did  truly  be- 
lieve it,  this  would  not  change  the  law  of  the  case.  If  she 
could  be  treated  as  the  wife  of  the  defendant  for  the  purposes 
of  action,  she  could  not  have  a  cause  of  action  against  her 
husband  for  tort.  (Ban field  v.  Banfield,  117  Mich.  80,  72  Am. 
St.  Rep.  550,  75  N.  W.  287;  Allott  v.  Allott,  67  Me.  304.  24 
Am.  Rep.  27;  Peters  v,  Peters,  42  Iowa,  1S2  ;Frethy  v.  Frethy, 
42  Barb.  641;  State  v,  Oliver,  70  N.  C.  60;  Cooley  on  Torts, 
2d  ed.,  216;  Nickerson  v.  Nickerso7i,  65  Tex.  283".)  Under 
our  statute  the  plaintiff.  Flora  A.  Deeds,  was  guilty  of  bigamy 
at  all  times  while  she  was  living  with  Strode,  and  could  have 
been  convicted  as  a  bigamist ;  in  other  words,  she  was  living  in 
open  violation  of  law.  (Idaho  Rev.  Stat-s.,  sees.  6805,  6806; 
Davis  V.  Commonwealth,  2  Am.  Cr,  Rep.  163.)  The  principle 
to  be  extracted  from  all  the  cases  is  that  the  law  will  not  lend 
its  support  to  a  claim  founded  upon  its  violation.  {Hall  v^ 
Coppell,  7  Wall.  244;  Uolt  v.  Oreen,  73  Pa.  St.  198,  13  Am. 
Rep.  737.) 

HUSTON,  J. — This  is  an  action  for  damages  brought  by 
the  plaintiffs,  husband  and  wife,  against  the  defendant.  A 
demurrer  was  interposed  by  the  defendant  to  the  complaint  of 
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the  plaintiff  upon  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This  de- 
murrer was  sustained,  and  from  the  judgment  entered  thereon 
this  appeal  is  taken. 

This  action  is  brought  by  and  for  the  benefit  of  the  plain- 
tiff. Flora  A.  Deeds.  The  complaint  states  that  said  Flora 
A.  and  her  said  husband  *Tiave,  by  mutual  agreement  and  un- 
derstanding, lived  separate  and  apart  from  each  other  for 
more  than  seven  years  last  past,"  and  "that  plaintiff  Bufus 
M.  Deeds  is  made  a  party  hereto  by  reason  of  his  being  the 
husband  of  the  plaintiff.  Flora  A.  Deeds,  and  for  that  reason 
only.*'  The  complaint  further  states  that  in  the  year  1890, 
at  the  town  of  Eugene,  in  the  state  of  Oregon,  plaintiff.  Flora 
A.  Deeds,  and  her  said  husband,  Rufus  M.,  separated,  and  have 
since  that  time  lived  separate  and  apart  from  each  other ;  that 
in  February,  1892,  the  plaintiff,  Flora  A.  Deeds,  commenced 
suit  in  the  district  court  for  Ada  county,  Idaho,  against  her 
said  husband  to  procure  a  divorce;  that  such  proceedings  were 
had  in  said  suit  that  on  the  twenty-second  day  of  December^ 
1892,  a  judgment  and  decree  were  entered  in  said  court  pre- 
tending to  grant  a  decree  of  divorce  to  said  plaintiff,  Flora  A. 
Deeds,  from  the  said  Rufus  M.  Deeds;  that  on  the  thirty-first 
day  of  October,  1893,  at  Boise  City,  in  Ada  county,  Idaho,  the 
plaintiff  Flora  A.  Deeds,  believing,  by  reason  of  the  judgment 
and  decree  hereinbefore  referred  to,  that  she  was  a  single 
woman,  and  no  longer  the  wife  of  plaintiff,  Rufus  M.  Deeds,  at 
the  solicitation  and  request  of  the  defendant  assented  to  a 
marriage  ceremony  being  performed  between  them,  and  they 
were  at  said  time  and  place  married,  ^and  from  that  time,  and 
at  all  times  until  the  twenty-sixth  day  of  February,  1897,  lived 
together  in  Ada  county  as  husband  and  wife;  that  on  the 
fourteenth  day  of  May,  1897,  the  plaintiff.  Flora  A.  Deeds, 
still  believing  she  was  the  wife  of  defendant,  and  that  the  de- 
cree and  judgment  hereinbefore  referred  to  granting  a  divorce 
from  her  said  husband,  Rufus  M.  Deeds,  was  in  full  force  and 
effect,  commenced  in  the  district  court  for  Ada  county,  Idaho» 
an  action  for  divorce  against  the  defendant  herein,  alleging 
as  the  basis   and  grounds  of   said  divorce  cruel   and  inhuman 
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treatment  on  his  part  Defendant  filed  a  cross-complaint  in 
said  action,  alleging  that  the  marriage  between  himself  and  the 
said  plaintiff,  Flora  A.  Deeds,  was  null  and  void,  among  other 
things,  because  the  court,  in  granting  the  divorce  between  her- 
self and  plaintiff,  Rufus  M.  Deeds,  had  no  jurisdiction  to  make 
or  enter  such  judgment  and  decree;  whereupon,  and  on  the 
twenty-ninth  day  of  November,  1897,  and  after  said  cause  had 
been  heard  and  determined  in  said  district  court,  said  court 
rendered  its  judgment,  deciding,  among  other  things,  that  the 
judgment  and  decree  in  said  cause  of  Deeds  against  Deeds  was 
null  and  void,  and  appeal  from  said  judgment  of  the  district 
court  to  the  supreme  court  of  the  state  of  Idaho  was  taken  by 
said  Flora  A.  Deeds,  and  the  said  judgment  and  decree  of  the 
district  court  was  by  said  supreme  court  affirmed  {Strode  v. 
Strode,  ante,  p.  67,  62  Pac.  161) ;  that  while  the  plaintiff,  Flora 
A.  Deeds,  was  living  with  the  defendant  as  his  wife  aforesaid,  and 
believing  herself  to  be  his  wife  as  aforesaid,  and  in  the  month 
of  May,  1895,  in  Ada  county,  state  of  Idaho,  the  defendant, 
without  fault  of  said  plaintiff,  and  without  her  knowledge, 
connivance,  privity,  or  consent,  became  affected  with  a  certain 
loathsome  and  infectious  disease,  commonly  and  generally 
known  as  gonorrhea,  and  communicated  said  disease  to  plain- 
tiff, and  infected  her  therewith.  The  complaint  then  goes  ou 
to  elaborate  the  sufferings  of  plaintiff  by  reason  of  said  disease, 
and  the  neglect  and  ill-treatment  of  her  by  the  defendant,  and 
closes  with  a  demand  for  damages  in  the  sura  of  $25,000. 

It  does  not  appear  that  the  defendant  in  any  way  misled 
the  plaintiff,  that  he  made  any  false  representations  to  her,  or 
practiced  any  fraud  upon  her,  to  induce  her  to  enter  into  the 
marriage  relation  with  him.  If  there  was  fraud  or  deceit 
practiced  in  bringing  about  the  relation,  it  was  presumably, 
under  the  statements  in  her  complaint,  attributable  to  the 
plaintiff.  She  was  the  incapacitated  party.  It  was  by  her 
procuration — upon  her  motion — that  the  pretended  divorce 
from  Deeds,  her  former  husband,  had  been  procured.  She  was 
in  a  position  to  know,  and  is  presumed  to  know,  whether  that 
divorce  was  legal  or  not;  whereas  the  defendant  cannot  be 
presumed  to  have  any  knowledge  or  information  upon  that  sub- 
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ject.  There  is  no  allegation  in  the  complaint  that  defendant 
knew  of  the  existence  of  the  divorce  in  Deeds  against  Deeds. 
The  plaintiff,  holding  herself  out  as  one  capacitated  and  quali- 
fied to  enter  into  the  marriage  relation,  accepted  the  proposals 
of  the  defendant  to,  and  did,  enter  into  such  relations  with 
him.  Her  act  was  at  least  a  fraud  upon  the  defendant.  Plain- 
tiff claims  that  by,  through,  and  in  consequence  of  said  rela- 
tions she  has  been  damaged,  and  asks  the  court  to  award  her 
compensation  for  such  damage.  We  know  of  no  principle  of 
law  or  equity  which  will  support  this  contention.  Appellants* 
counsel  cite  Nelson  on  Divorce  and  Separation,  section  1023. 
The  language  there  used  is  as  follows:  "The  woman  is  re- 
lieved of  her  incapacity  to  sue  and  be  sued.  She  may  sue  the 
man  who  has  entrapped  her  into  a  void  marriage,  and  compel 
him  to  account  for  rents  and  profits  of  property  he  took  under 
puch  marriage.  Where  a  woman  is  induced  by  fraud  and  de- 
ceit to  enter  into  a  void  marriage,  she  may  recover  damages  for 
such  tort  without  first  having  the  marriage  annulled.'*  This 
may  be  accepted  as  a  correct  statement  of  the  law ;  but  how  is 
it  m^de  applicable  to  the  ca^  made  by  the  record  under  con- 
sideration? The  plaintiff  has  undoubtedly  the  right  to  sue 
and  be  sued,  but  to  avail  herself  of  that  right  she  must,  like 
every  other  person,  have  a  cause  of  action.  There  is  no  ques- 
tion of  property  rights  involved  in  this  case.  It  is  not  claimed 
that  the  plaintiff  brought  to  the  community  any  estate  or 
property  whatever,  or  that  the  defendant  derived  any  pecuniary 
benefit  from  said  relation.  The  complaint  alleges  that  the  de- 
fendant is  the  owner  and  possessed  of  property  of  the  value  of 
$150,000.  It  is  not  claimed  or  pretended  that  the  plaintiff 
was  "induced  by  fraud  and  deceit  to  enter  into  a  void  mar- 
riage." The  case  of  McDonald  v.  Fleming,  12  B.  Mon.  285, 
cited  in  note  to  section  1023  of  Nelson  on  Divorce  and  Separa- 
tion, was  one  in  which  the  parties,  after  having  cohabited  to- 
gether as  husband  and  wife  for  several  years,  separated,  and 
the  woman  brought  action  to  recover  for  her  services  during 
the  time  of  such  cohabitation,  and  also  for  money  advanced  by 
her  to  the  defendant  for  the  purchase  of  certain  real  estate. 
The  court  held  that,  while  she  could  not  recover  for  services, 
Idaho,  VoL  6-21 
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she  might  for  the  money  advanced,  and  so  decreed.  The 
parties  in  that  case  were  in  pari  delicto.  While  this  decision 
supports  the  text  in  Nelson,  it  has  no  applicatioil  to  the  facts 
in  the  case  at  fear.  Blossom  v.  Barrett,  37  N.  Y.  434,  97  Am. 
Dec.  747,  cited  by  appellants  in  their  brief,  was  an  action 
brought  by  the  plaintiff  to  recover  damages  of  the.  defendant 
for  fraudulently  inducing  the  plaintiff  to  marry  the  defendant, 
and  to  cohabit  with  him,  he  having  another  wife  living,  from 
whom  he  was  not  lawfully  divorced,  and  the  defendant  being 
at  the  time  incapacitated  to  marry  anyone  while  his  prior  wife 
was  living.**  The  plaintiff's  right  to  recover  in  that  case  was 
based  upon  the  fraud  of  the  defendant  It  could  not  be  con- 
sidered an  authority  in  support  of  the  contention  of  the  plain- 
tiff in  this  case.  In  Bobbins  v.  Potter,  98  Mass.  532,  cited  by 
appellants,  the  plaintiff  sued  to  recover  money  advanced  to  de- 
fendant by  her  while  they  were  living  together  as  husband  and 
wife  under  a  marriage  which  both  parties  knew  to  be  void. 
The  court  in  that  case  held,  in  substance,  that  while  the  plain- 
tiff would  not  be  allowed  to  recover  for  services  rendered  to  de- 
fendant during  the  existence  of  the  illegal  relation  between 
them,  still  she  could  recover  for  money  loaned  defendant  dur- 
ing that  period,  and  which  he  had  expressly  contracted  to  pay. 
Cooper  V.  Cooper,  147  Mass.  370,  9  Am.  St.  Rep.  721,  17  N.  E. 
892,  cited  by  appellants,  was  an  action  for  services — ^held  no 
recovery  could  be  had.  The  case  of  Higgin^  v,  Breen,  9  Mo. 
497,  is  not  in  point — another  case  of  fraud  by  defendant.  We 
have  examined  carefully  all  of  the  cases  cited  by  counsel,  and 
have  found  not  one  which  supports,  even  by  implication,  the 
contention  of  appellants.  Cooley  on  Torts,  page  279,  has 
under  the  head  of  "Fraudulent  Marriage,"  the  following:  "A 
serious  wrong  can  be  accomplished  by  inducing  anyone, 
through  misrepresentation  and  fraud,  to  enter  into  an  illegal 

marriage The  tort  in  such  a  case  consists  in  the  fraud 

accomplished,  to  the  woman's  serious,  and  perhaps  permanent, 
injury."  Counsel  for  appellants  insist  that,  the  injury  of 
which  plaintiff  complains  having  been  the  result  of  the  wrong- 
ful act  of  defendant,  plaintiff  should  be  entitled  to  recover 
therefor,   the   same   as   though    defendant   had    assaulted    or 
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poisoned  her.  We  do  not  recognize  the  parallel  contended  for. 
The  injury  complained  of  in  this  case  could  scarcely  have 
arisen  but  for  the  illegal  relations  existing  between  the  parties, 
and  such  relations  were  entered  into  voluntarily  by  plaintiff, 
and  were  not  induced  by  any  fraud  or  misrepresentation  on 
the  part  of  the  defendant;  and  the  plaintiff's  incapacity  to 
enter  into  marriage  relations  constituted  the  illegality.  The 
injury  was  consequent  upon  her  own  illegal  act,  and  we  know 
of  no  principle  of  law  authorizing  recovery  for  injuries  in 
such  a  case.  Judgment  of  the  district  court  affirmed,  with 
costs  to  respondent. 

Sullivan^  C.  J.,  and  Quarles^  J.,  concur. 


(December  16,  1808.) 


STATE  V.  THUM,  Recbivek. 

[55  Pac.  858.] 

Public  Monkt — ^Tbust  Fund,  When  Deposited  in  Bank — Belonqs 
TO  True  Owner. — Public  money  deposited  by  a  public  oflacer  in 
A  bank  becomes  a  trust  fund,  and  not  part  of  the  estate  of  the 
bank,  and,  in  case  of  the  insolvency  of  the  bank,  its  receiver  must 
treat  such  fun^  as  the  property  of  the  true  owner,  and  not  of  the 
bank. 

Insolvent  Bank — Cbeditobs  op. — The  creditors  of  an  insolvent  bank 
are  not  entitled  to  share  pro  rata  in  public  mon^  deposited  in 
such  bank. 

Pleading. — A  defect  in  a  complaint  may  be  cured  by  allegation  in  the 
answer. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bingham  County. 

B.  E.  McFarland,  Attorney  General,  and  Hawley  &  Puckett, 
for  Appellant. 

The  money  belonging,  as  it  did,  to  the  state,  and  being  de- 
posited in  the  bank  by  the  treasurer,  made  it  a  trust  fund  and 
gave  the  state,  as  the  true   owner,  the  right   to  recover    the 
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amount  from  the  bank  assets,  regardless  of  the  fact  that  it  had 
mingled   with  other  funds,   and  that  such   amount  of   money 
had  not  been  kept  on  hand.     (Wolff e  v.  State,  79  Ala.  201,  58 
Am.  Rep.  590;  Van  Alen  v,  American  Nat.  Bank,  52  N.  Y.  1; 
Merrill  v.  Bank  of  Norfolk,  19  Pick.  32;  National  Bank  v. 
Insurance  Co.,  104  IT.  S.  67,  and  cases  cited.)     When  a  public 
treasurer,  without  authority  of  law,  deposits  public  moneys  in 
bank  as  treasurer,  the  title  of  the  moneys  does  not  pass  to  the 
bank,  although  there  is  no  agreement  that  the  identical  bills 
f^hall  be  returned,  and  they  are  mixed  with  the  bank's  general 
funds,  and  the  county  is  entitled  to  recover  an  equal  amount 
from  a  receiver  of  the  bank  prior  to  the  payment  of  the  general 
depositors.     (San  Diego  County  v.  California  Nat.  Bank,  52 
Fed.  59;  Hot  Springs  School  Dist.  v.  First  Nat.  Bank,  61  Fed. 
417;  Myers  v.  Board  of  Education,  51  Kan.  87,  37  Am.  St. 
Rep.  263,  32  Pac.  658,  662;  Foster  v.  Rincker,  4  Wyo.  484, 
35  Pac.  470;  Hubbard  v.  Alamo  Irr.  Co.,  53  Kan.  637,  36  Pac. 
1053-1055,  37  Pac.  625;   City  of  Lamed  v.  Jordan,   55  Kan. 
124,  39  Pac.  1030,  1031;  Ryan  v.  Phillips,  3  Kan.  App.  704, 
44  Pac.  909,  910;  State  v.  Midland  State  Bank,  52  Neb.  1,  66 
Am.  Si  Rep.  484,  71  N.  W.  1011 ;  Shepherd  v.  Meridian  Bank. 
149  Tnd.  20,  48  N.  E.  352;  Kimmel  v.  Dickson,  5  S.  Dak.  221, 
49  Am.  St.  Rep.  869,  58  N.  W.  561,  25  L.  R.  A.  309;  Mechem 
on  Public  Officers,  sec.  922;  Farmers'  Bank  v.  King,  57  Pa. 
St.  202,  98  Am.  Dec.  215;  Boone  on  Banking,  sec.  285;  Baker 
V.  New  York  Nat.  Bank,   100  N.  Y.  31,  53    Am.    Rep.    150; 
People  V.  City  Bank,  96  K  Y.  37;  Burnett  v.  First  Nat.  Bank, 
38  Mich.  630;    Skinner  v.  Bank,   4  Allen,  290;   Allen  v.  St. 
Louis  Bank,   120  XJ.  S.  40,    7  Sup.  Ct.  Rep.   460;   Boone  on 
Banking,  sec.  62 ;  Slate  v.  Midland  State  Bank,  52  Neb.  1,  66 
Am.  St.  Rep.  484,  71  N.  W.  1011 ;  Independent  Dist.  of  Boyer 
V.  King,  80  Iowa,  497,  45  N.  W.  909.)     Sureties— subrogation 
of  to  rights  of  obligee.     (Murfree  on  Official  Bonds,  sec.  671; 
2  Brandt  on  Guaranty  and  Suretyship,  465,  479,  note;  City  of 
Keokuk  v.  Love,  31  Iowa,  119;  Appeal  of  Lebanon  Co.  (Pa.), 
19  Atl.  303;  Blake  v.  Traders'  Nat.  Bank,  145  Mass.  13,  12  N. 
E.  414,  418;  Livingston  v.  Anderson,  80  Ga.  175,  5  S.  E.  49.) 
Separate  accounts  of  a  party  kept  in  distinct  characters  at  a 


Digitized  by  VjOOQIC 


Dec.  1898.]  State  v.  Thum.  325 

Argument  for  Respondent. 

bank  must  be  kept  distinct^  and  a  trust  account  cannot  be  ap- 
plied to  pay  a  debt  due  on  a  personal  account.  (Morse  on 
Banking,  40;  Boone  on  Banking,  sees.  65,  66,  285,  289; 
National  Bank  v.  Insurance  Co.,  104  U.  S.  54,  68;  Union 
Stockyards  Bank  v,  Gillepsie,  137  TJ.  S.  422,  11  Sup.  Ct.  Rep. 
118;  International  Bank  of  Chicago  v.  Jones,  119  111.  407,  59 
Am.  Sep.  807,  9  N.  E.  886:  Coates  v.  Preston,  105  111.  470, 
473,  and  cases  cited;  Pennell  v.  Deffel,  4  De  Qex,  M.  &  G. 
383,  390.) 

Lyttleton  Price,  for  Bespondent. 

The  deposit  being  a  general  deposit,  is,  in  legal  effect,  a  loan 
to  the  bank.  The  state  treasurer  may  not  loan  public  moneys. 
If  he  does  so,  the  state  cannot  seek  to  recover  the  money  loaned 
without  ratifying  the  loan.  This  could  be  done  only  by  legis- 
lative authority,  if  at  all.  (State  v.  Keitn,  8  Neb.  63;  Ap- 
proved in  First  Nat  Bank  v.  Gandy,  11  Neb.  431,  9  N.  W. 
566;  State  v.  Bartley,  39  Neb.  353,  58  N.  W.  172,  176.)  When 
a  depositor  makes  a  general  deposit  in  a  bank  the  relation  of 
debtor  and  creditor  is  established.  (Janin  v.  London  etc. 
Bank,  92  Cal.  14,  27  Am.  St.  Eep.  82,  27  Pac.  1100;  State  v. 
Buttles,  3  Ohio  St.  309 ;  Bank  v.  Windisch  etc,  Co.,  50  Ohio  St. 
151,  40  Am.  St.  Rep.  660,  33  N.  E.  1054;  Henry  v.  Martin, 
88  Wis.  367,  60  N.  W.  263;  McLain  v.  Wallace,  103  Ind.  562, 
5  N.  E.  911;  Alston  v.  State,  92  Ala.  124,  9  South,  732;  State 
of  New  York  v.  Mechanic*  etc.  Institution,  1  Am.  &  Eng. 
Corp.  Cas.  673;  Balbach  v.  Frelinghuysen,  15  Fed.  675;  5 
Thompson  on  Corporations,  sees.  7098,  7101;  Story  on  Bail- 
ments, Bennett^s  ed.,  sec.  88 ;  Ruffin  v.  Board  Co.  Commrs.,  69 
N.  C.  498,  509;  Brahm  v.  Adkitis,  77  111.  263;  Keene  v.  Col- 
lier, 1  Met.  (Ky.)  415).  The  addition  of  Storer's  official 
title  does  not  aflTect  the  character  of  the  deposit  nor  change 
his  relation  to  the  bank  as  its  creditor.  (Alston  v.  State,  92 
Ala.  124,  9  South.  732 ;  Otis  v.  Gross,  96  111.  612,  36  Am.  Rep. 
167,  159;  McLain  v.  Wallace,  103  Ind.  562,  5  N.  E.  911 ;  Ct/i- 
zens'  Bank  v.  Alexander,  120  Pa.  St.  476, 14  Atl.  402 ;  Eyrman  v. 
St.  Louis  Bank,  84  Mo.  408;  Swartout  v.  Bank,  5  Denio,  555; 
German  Bank  v.  Heinstedt,  42  Ark.  62 ;  Lowry  v.  Polk  Co.,  51 
Iowa,  50,  33  Am.  Rep.  114,  115,  49  N.  W.  1049.)     Where  the 


Digitized  by  VjOOQIC 


326  State  v.  Thum.  [6  Idaho, 

Statement  of  Facts. 
f  -  ■ 

deposit  is  not  special  there  is  no  trust  relation.  (5  Thompson 
on  Corporations,  sees.  7102,  7104;  2  Storjr^s  Equity  Jurispru- 
dence, sec.  1259 ;  2  Pomeroy's  Equity  Jurisprudence,  sec.  1058 ; 
Multnomah  Co.  v.  Oregon  Nat,  Bank,  61  Fed.  912;  St.  Louis 
etc.  Asm.  v.  Austin,  100  Ala.  313,  13  South.  908;  Bank  v. 
Smith,  15  Fed.  858;  Ind.  Dist  Bella  v.  Beard,  83  Fed.  5-17.) 

Petition  by  the  state,  on  the  relation  of  J.  H.  Anderson, 
state  auditor,  and  R.  E.  ^fcFarland,  attorney  general,  in  an 
action  by  the  First  National  Bank  of  Pocatello  against  C. 
Bunting  &  Co.  The  respondent,  C.  E.  Thum,  was  appointed 
receiver  of  C.  Bunting  &  Co.,  bankers,  an  insolvent  corpora- 
tion, on  the  fifteenth  day  of  February,  1897,  by  order  of  the 
district  court  of  the  fifth  judicial  district,  made  in  the  action 
brought  by  the  First  National  Bank  of  Pocatello  against  said 
C.  Bunting  &  Co.,  bankers.  On  February  8,  1898,  the  state 
ex  rel.  J.  H.  Anderson,  state  auditor,  and  R.  E.  McFarland, 
attorney  general,  pursuant  to  order  of  said  district  court  grant- 
ing leave  so  to  do,  filed  its  petition  in  said  action,  in  which  it 
is  alleged :  That  one  George  H.  Storer,  was  duly  elected  at  the 
regular  November  election  in  1896  state  treasurer  of  the  state 
of  Idaho,  and  duly  qualified  as  such  officer,  and  assumed  the 
duties  of  said  office ;  that  said  Storer,  as  such  treasurer,  has  de- 
posited in  and  with  said  C.  Bunting  &  Co.,  bankers,  large 
sums  of  money,  belonging  to  the  state,  and  which  came  to  his 
hands  as  such  treasurer;  that  said  moneys  were  received  by 
said  C.  Bunting  &  Co.,  bankers,  and  credited  on  its  books  to 
said  George  H.  Storer  as  treasurer,  with  full  notice  and  knowl- 
edge that  said  moneys  belonged  to  and  were  the  property  of  the 
state;  that  said  corporation  is  insolvent,  and  has  suspended 
pa}Tnent,  and  is  unable  to  pay  its  indebtedness,  and  that  there 
came  to  the  hands  of  the  respondent,  C.  E.  Thum,  as  receiver 
of  said  banking  corporation,  the  sum  of  $11,101.16,  money  of 
the  state;  that  the  state  has  demanded  payment  of  said  sum 
from  said  receiver,  but  said  receiver  fails  and  refuses  to  pay 
same  to  the  state;  that  said  receiver  has  disbursed  large  por- 
tions of  the  assets  of  said  banking  corporation,  and  threatens 
and  intends  to  pay  out  and  distribute  the  remaining  assets  of 
said    banking  corporation    remaining    in  his  hands,    and  said 
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money  of  the  state,  to  the  creditors  of  said  corporation;  that 
said  receiver  claims  that  said  money  deposited  by  said  Storer 
as  treasurer  belongs  to,  and  is  a  part  of,  the  estate  of  the  said 
corporation,  and  will,  unless  otherwise  directed  by  the  court, 
pay  out  said  money  to  the  creditors,  whereby  same  will  be  lost 
to  the  state.  To  this  petition  the  respondent  made  answer,  in 
which  he  denies  that  said  Storer  deposited  any  sum  or  sums 
of  money  belonging  to  the  state;  that  there  is  a  credit  on  the 
books  of  said  C.  Bunting  &  Co.,  bankers,  to  the  credit  of  said 
Storer,  state  treasurer ;  that  said  credit  is  the  result  of  deposits 
of  checks  made  by  said  Storer;  that  when  said  Storer  came 
into  oflfice  as  such  treasurer  there  were,  to  the  credit  of  C. 
Bunting,  state  treasurer,  his  predecessor,  large  sums  of  money 
deposited  in  said  bank  by  his  predecessor;  that  said  Storer  re- 
ceived from  his  predecessor  a  check  for  such  sum;  and  that 
said  Storer  continued  to  keep,  as  state  treasurer,  with  said 
bank,  an  Account  based  upon  credit  received  from  checks  from 
his  predecessor,  and  other  checks,  and  that  said  Storer  de- 
posited no  money  or  cash  in  said  bank.  The  evidence  show^ 
that  C.  Bunting,  former  treasurer,  gave  to  his  successor,  George 
H.  Storer,  state  treasurer,  January  6,  1897,  a  clwjck  for  $3*^,- 
702.58,  and  which  check  was  credited  by  said  bank  to  said 
Storer,  state  treasurer;  that  C.  Bunting,  as  state  treasurer,  de- 
posited funds  of  the  state  with  said  bank,  and  there  was  to  his 
credit,  as  such  treasurer,  in  said  bank,  on  January  6,  1897, 
more  than  $32,702.58.  Said  Storer,  state  treasurer,  deposited 
other  checks  in  said  bank,  and  drew  his  checks  thereon,  leav- 
ing, on  February  15,  1897,  a  balance  to  his  credit  as  state  treas- 
urer of  something  over  $11,101.16.  On  the  trial,  after  the 
above  facts  had  been  proven,  the  respondent  moved  for  a  non- 
suit, which  the  trial  court  granted,  whereupon  judgment  was 
entered  dismissing  the  appellant's  petition.  From  this  judg- 
ment the  state  appeals.  The  evidence  is  set  forth  in  appel- 
lant's bill  of  exceptions.    Eeversed. 

QUARLES,  J.  (After  Stating  the  Facts.) — The  contention 
of  the  respondent  that  public  money  deposited  in  a  bank  on 
general  deposit,  by  a  public  officer,  in  violation  of  law,  becomes 
the  estate  and  property  of  the  bank,  the  owner  of  the  money  so 
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deposited,  contrary  to  its  will,  becoming  a  mere  creditor  of  the 
bank,  raises  the  principal  question  in  this  case.  The  district 
court  sustained  this  contention.  We  are  unable  to  do  so.  The 
position  of  the  state  in  tliis  case  is  unlike  that  of  an  ordinary 
depositor  in  a  bank.  A  party  who  deposits  money  in  a  bank  on 
general  deposit  voluntarily  becomes  the  creditor  of  such  bank, 
and,  impliedly  at  least,  agrees  that  the  bank  may  commingle 
such  money  with  its  own,  and  use  it  until  called  for  by  such 
depositor.  The  relation  of  debtor  and  creditor  arises  by  mu- 
tual consent.  Not  so  in  the  case  at  bar.  The  state  never  con- 
sented to  become  the  creditor  of  C.  Bunting  &  Co.,  bankers. 
It  never  deposited,  or  consented  that  the  f imds  in  question 
should  or  might  be  deposited,  with  said  bank  on  general  de- 
posit. On  the  other  hand,  the  state  absolutely  prohibited  the 
making  of  such  deposit  Sections  6975-6977  of  the  Eevised 
Statutes,  are  as  follows: 

''Sec.  6975.  Each  officer  of  this  territory,  or  of  any  county, 
city,  town,  or  district  of  this  territory,  and  every  other  person 
charged  with  the  receipt,  safekeeping,  transfer,  or  disburse- 
ment of  public  moneys,  who  either: 

"1.  Without  authority  of  law,  appropriates  the  same  or  any 
portion  thereof  to  his  own  use,  or  to  the  use  of   another;  or, 

''2.  Loans  the  same  or  any  portion  thereof;  or,  having  the 
possession  or  control  of  any  public  money,  makes  a  profit  out 
of,  or  uses  the  same  for  any  purpose  not  authorized  by  law;  or, 

''3.  Fails  to  keep  the  same  in  his  possession  until  disbursed 
or  paid  out  by  authority  of  law;  or, 

*'4.  Deposits  the  same  or  any  portion  thereof  in  any  bank, 
or  with  any  banker  or  other  person,  otherwise  than  on  special 
deposit;  or, 

"5.  Changes  or  converts  any  portion  thereof  from  coin  into 
currency,  or  from  currency  into  coin  or  other  currency,  with- 
out authority  of  law;  or, 

"6.  Knowingly  keeps  any  false  account,  or  makes  any  false 
entry  or  erasure  in  any  account  of  or  relating  to  the  same ;  or, 

"7.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or  obli- 
terates any  such  account;  or, 

''8.  Willfully  refuses  or  omits  to  pay  over,  on  demand,  any 
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public  moneys  in  his  hands,  upon  the  presentation  of  a  draft, 
order,  or  warrant  drawn  upon  such  moneys  by  competent 
authority;  or, 

"9.  Willfully  omits  to  transfer  the  same,  when  such  trans- 
fer is  required  by  law;  or, 

"10.  Willfully  omits  or  refuses  to  pay  over  to  any  officer  or 
person  authorized  by  law  to  receive  the  same,  any  money  re- 
ceived by  him  under  any  duty  imposed  by  law  so  to  pay  over 
the  same;  is  punishable  by  imprisonment  in  the  territorial 
prison  for  not  less  than  one  nor  more  than  ten  years,  and  is 
disqualified  from  holding  any  office  in  this  territory. 

"Sec.  6976.  Every  officer  charged  with  the  recipt,  safekeep- 
ing, or  disbursement  of  public  moneys,  who  neglects  or  fails  to 
keep  and  pay  over  the  same  in  the  manner  prescribed  by  law,  is 
guilty  of  felony. 

"Sec.  6977.  The  phrase  'public  moneys,'  as  used  in  the  two 
preceding  sections,  includes  all  bonds  and  evidence  of  indebted- 
ness, and  all  moneys  belonging  to  the  territory,  or  any  city, 
county,  town,  or  district  therein,  and  all  moneys,  bonds,  and 
evidences  of  indebtedness  received  or  held  by  territorial,  county, 
district,  city  or  town  officers  in  their  official  capacity.^' 

The  former  treasurer,  C.  Bunting,  had  no  authority  to  de- 
posit public  money  in  the  bank  of  C.  Bunting  &  Co.,  bankers, 
on  general  deposit  The  bank  had,  and  was  charged  with  ex- 
press notice  that  the  state  treasurer  had,  no  authority  to  make 
such  general  deposit.  More  than  that;  the  bank,  nor  the 
officers  of  said  bank,  after  receiving  said  money,  could  mingle 
it  with  the  funds  of  the  bank,  or  loan  it,  or  make  profit  out  of 
it,  or  appropriate  it,  without  committing  a  felony.  If  a  bank 
receives  public  money,  it  must  do  so  on  special  deposit.  It 
must  keep  such  money  separate  from  its  own  funds.  It  must 
not  use  it  or  loan  it.  If  any  of  these  acts  are  committed,  the 
persons  or  officers  who  participate  are  guilty  of  a  felony. 
Now,  it  must  necessarily  follow  that,  the  state  treasurer,  hav- 
ing no  authority  to  deposit  public  money  with  a  bank  on  gen- 
eral deposit,  but  he  being  authorized  to  deposit  such  money 
with  a  bank  on  special  deposit,  the  instant  that  C.  Bunting  & 
Co.  received  public  money  from  the  state  treasurer,  it  did  so 
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on  special  deposit,  and  that  if  the  oflScers  or  any  officer  of  said 
bank  thereafter  used  said  money,  or  commingled  it  with  the 
money  of  the  bank,  or  loaned  it,  such  officers  or  officer,  by  such 
act,  committed  a  felony.  The  bank  could  not  appropriate  it. 
Hence  it  did  not  become  the  estate  or  property  of  the  bank.  If 
the  bank  was  still  doing  business,  it  could  not  claim  the  money 
in  controversy,  or  any  part  thereof,  as  its  own.  It  could  as- 
sert no  claim  adverse  to  the  state  to  such  money,  or  any  part 
thereof.  The  respondent,  as  receiver  of  said  bank,  can  assert 
no  claim  to  said  money  which  the  bank  could  not  itself  assert 
if  it  was  still  doing  business.  The  creditors  of  the  bank  have 
no  interest  or  claim  upon  said  money.  The  joint  wrong  and 
criminal  act  of  the  agent  of  the  state  and  of  the  officers  of  the 
bank  does  not  redound  to  the  financial  interest  of  the  creditors 
of  the  bank.  The  bank  received  the  money  in  trust  for  the 
true  owner,  the  state.  It  must  be  regarded  as  a  trustee. 
(Wolff e  V.  State,  79  Ala.  201,  58  Am.  Rep.  590;  Bank  v.  Hum- 
mel  14  Colo.  259,  20  Am.  St.  Rep.  257,  23  Pac.  986;  State  v. 
Midland  State  Bank,  52  Neb.  1,  66  Am.  St.  Rep.  484,  71  N. 
W.  1011;  Foster  v.  Rtncker,  4  Wyo.  484,  35  Pac.  470;  Kimmel 
V.  Dickson,  5  S.  Dak.  221,  49  Am.  St.  Rep.  861,  58  X.  W. 
661;  Mechem  on  Public  Officers,  sec.  922;  Winslow  v.  Iron  Co. 
(Tenn.  Ch.  App.),  42  S.  W.  698;  Hubbard  v.  Manufacturing 
Co,,  53  Kan.  637,.  36  Pac.  1053,  37  Pac.  625 ;  Ryan  v,  Phillips, 
3  Kan.  App.  704,  44  Pac.  909;  City  of  Lamed  v.  Jordan,  55 
Kan.  124,  39  Pac.  1030.)  We  could  cite  many  other  authori- 
ties to  the  same  effect.  In  Vane  v.  Towle,  5  Idaho,  471,  50 
Pac,  we  said,  at  page  1008:  "Trustees  must,  in  dealing  with 
iTUSt  funds,  and  with  the  beneficiaries  thereof,  show  the  ut- 
most good  faith  and  fair  dealing.  They  can  make  no  profit 
out  of  the  trust  funds,  nor  obtain  any  advantage  over  the  bene- 
ficiaries of  such  funds;  and  a  trustee  cannot  assert  an  adverse 
claim  to  funds  which  he  receives  in  his  fiduciary  capacity." 
The  respondent,  as  receiver,  is  in  the  same  position  as  the 
bank.  He  can  assert  no  adverse  claim  against  the  state  to  the 
money  in  question.  That  fund,  being  a  trust  fund,  is  no  part 
of  the  insolvent  bank's  estate.  It  must  be  paid  to  the  state 
before  the  bank's  estate  is  distributed.     Creditors  of  a  bank 
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need  not  expect,  under  the  laws  of  this  state,  to  have  public 
funds  in  the  bank  distributed  among  themselves  in  case  of  the 
failure  of  such  bank.  Could  it  be  contended  that  if  A  robbed 
B  of  a  large  sum  of  money,  and  then  went  into  insolvency,  that 
that  money  should  be  distributed  among  A's  creditors?  Cer- 
tainly not.  We  cannot  give  our  consent  to  the  doctrine  or 
theory  that  if  two  persons,  in  handling  a  particular  fund,  com- 
mit a  felony  with  reference  to  such  fund,  their  criminal  act 
devests  the  owner  of  title,  or  creates  the  relation  of  debtor  and 
creditor  between  the  true  owner  of  such  fund  and  the  parties 
who  commit  the  criminal  act. 

The  respondent  insists  that  the  motion  for  nonsuit  was  prop- 
erly granted  on  the  ground  of  variance  between  the  allegation 
and  proof.  It  is  true  that  the  evidence  shows  that  some  or  all 
of  the  money  in  question  was  deposited  with  C.  Bunting  &  Co., 
bankers,  by  the  former  treasurer,  and  not  by  the  present  one. 
In  this  respect  the  petition  is  defective.  But  such  defect  is 
cured  by  the  allegations  of  the  answer,  wherein  it  is  alleged 
that  such  money  was  placed  in  said  bank  by  C.  Bunting,  former 
treasurer,  who  gave  his  check  therefor  to  Treasurer  Storer. 
The  judgment  appealed  from  is  reversed,  and  the  cause  re- 
manded to  the  district  court,  with  instructions  to  enter  judg- 
ment in  favor  of  the  state  as  demanded  in  the  petition,  and  to 
direct  the  respondent,  C.  E.  Thum,  as  receiver,  to  pay  the  said 
judgment  out  of  assets  of  the  said  C.  Bunting  &  Co.  in  his 
hands  before  any  distribution  of  such  assets  among  the  credi- 
tors of  said  banking  corporation.  Costs  of  appeal  to  be  paid 
out  of  funds  in  the  hands  of  said  receiver. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 

ON  REHEARING. 
(January  11,  1899.) 

HUSTON',  C.  J., — A  rehearing  is  asked  in  this  case  princi- 
pally upon  the  ground  that  the  respondent  had  no  opportunity 
of  presenting  any  evidence  in  the  court  below.  It  seems  to  us, 
this  claim  comes  a  little  late.     The  record  shows  that  when  the 
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case   was   called   for  trial   the  respondent   was  placed  on  the 
stand  by  plaintiff,  and  testified  as  follows: 

^T.  am  the  receiver  in  the  cause  of  First  National  Batik  of 
Pocatello  v.  (7.  Bunting  &  Co.,  Bankers,  and  have  been  since 
February  15,  1897,  and  prior  to  that  time  had  been,  an  em- 
ployee in  the  bank  of  C.  Bunting  &  Co.  Have  charge  of  the 
books  of  that  bank.  C.  Bunting  was  state  treasurer  of  Idaho 
prior  to  the  beginning  of  the  term  of  oflSce  of  George  H. 
Storer,  the  present  treasurer.  In  January,  1897,  Bunting,  as 
treasurer,  turned  over  to  Storer,  as  his  successor,  the  office  of 
state  treasurer.  Part  of  the  state  money  was  on  deposit  in  the 
Capital  State  Bank  of  Boise  City,  and  part  in  the  Bank  of  C. 
Bunting  &  Co.,  Blackfoot.  The  books  of  C.  Bunting  &  Co.^ 
bankers,  show  that  there  was  deposited  to  the  credit  of  George 
H.  Storer,  as  state  treasurer,  on  January  6,  1897,  the  sum  of 
$32,702.58,  and  that  afterward  there  was  deposited  by  said 
treasurer  the  sum  of  $8,477.27,  and  that  there  was  paid  out 
upon  the  checks  of  the  treasurer  and  for  state  warrants  all  of 
said  amounts  except  the  sum  of  $12,683.93,  shown  by  the 
books  to  be  due,  but  which  has  been  reduced  by  reason  of  cer- 
tain interest  amounts  paid  out,  and  not  determined  at  the 
time  the  bank  was  closed,  but  which  I  have,  as  receiver,  since 
ascertained  to  be  the  sum  of  $11,022.38. 

"The  account  of  C.  Bunting,  as  state  treasurer  for  1897,  as 
shown  by  the  book  of  original  entries,  in  which  said  account 
was  kept,  is  as  follows: 
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C.  Bunting,   State  Treasurer. 

Page  246. 

1897. 

1897. 

Jan.  4 
5 
6 
7 
8 

163,162,164 

% 

Balance 

7 

9 

12 

13 

15 

991  85 
504  16 
32,702  58 
850 
150 

Jan.  2 

Feb.  15 

Bal.  L. 
Balance 

299 

34,726  80 
28  21 

28  21 

28  21 

28  21 

28  21 

28  21 

'The  account  of  George  H.  Storer,    as  state   treasurer,   as 
shown  by  said  book,  is  as  follows : 


1897. 


1897. 
George  H.  Storer,  State  Treasurer. 


Jan.  27 

28 

SUte 

Warr'ts 
Balance 

35 
36 

52 
54 

351  15 
114  66 

Jan.  6 
29 

Feb.  1 

Feb.  15 

Balance 

11 
87 

40 

32,702  58 
8,477  27 

Feb.  11 
18 

9,173  27 

19,552  84 
12,683  93 

40,714  04 
696 

41,410  04 

41,410  04 

12,683  93 

^(To  the  introduction  of  said  accounts  as  evidence  the  defense 
objected  on  the  grounds  that  it  was  incompetent,  immaterial, 
and  irrelevant.    Objection  overruled,  and  exception  taken.) 

"The  book  from  which  these  accounts  are  taken  is  the  general 
ledger  of  the  bank,  which  is  a  book  of  original  entries,  and  the 
only  book  of  the  bank  which  shows  accounts.  The  entry  on 
the  Storer  account  of  $32,702.50  represents  that  part  of  the 
fund  which  was  on  deposit  in  the  bank  at  Blackfoot,  turned 
over  by  C.  Bunting  to  Storer  at  the  time  Bunting  turned  over 
the  oflBce  of  state  treasurer.  This  sum  was  turned  over  by 
means  of  a  check  drawn  by  C.  Bunting,  state  treasurer,  on  C. 
Bunting  &  Co.,  bankers,  and  payable  to  George  H.  Storer,  treas- 
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iirer.  The  other  entries  in  the  Storer  account  represent  checksj 
turned  into  the  bank  by  Storer.  It  was  the  custom  in  the  bank 
to  credit  the  checks  received,  when  they  were  considered  good, 
at  the  time  of  their  receipt.  There  is  nothing  in  the  bank  to 
show  any  of  these  checks  were  dishonored,  and,  as  a  matter 
of  fact,  they  were  all  paid.^' 

The  testimony  of  the  respondent  was  the  only  oral  proof 
offered  in  the  case,  and,  together  with  the  exhibits  produced  by 
him,  constitute  all  the  evidence  in  the  record.  After  the  evi- 
dence was  closed,  the  respondent  moved  for  a  nonsuit,  which 
was  granted. 

How  can  the  respondent  claim  that  he  had  no  opportunity  to 
present  any  evidence?  While  respondent  was  upon  the  stand 
he  was  subjected  to  a  very  rigid  cross-examination  by  his  own 
attorney,  during,  which,  in  answer  to  certain  interrogatories  pro- 
pounded to  him,  he  stated,  in  substance :  That  on  the  sixth  day 
of  January,  1897,  the  amount  of  money  in  the  bank  of  C.  Bunt- 
ing &  Co.  was  about  $11,000;  that,  up  to  a  short  time  before 
failure,  the  daily  balance  averaged  about  $10,000.  The  conten- 
tion of  respondent  is  that  there  never  was  any  money  deposited 
by  Storer;  that  he  only  deposited  checks.  These  checks  were 
under  the  provisions  of  section  6977  of  the  Eevised  Statutes  of 
Idaho,  "public  moneys,"  and  as  such  were  deposited  by  the 
treasurer,  Storer,  in  the  bank  of  C.  Bunting  &  Co.,  and  were  so 
received  by  said  bank,  and  were  made  available  by  the  treasurer 
in  paying  the  indebtedness  of  the  state;  $41,410.04  was  so  de- 
posited by  the  treasurer,  and  of  this  amount,  according  to  the 
testimony  of  respondent,  all  but  $11,022.38  was  checked  out  by 
the  treasurer,  and  yet  counsel  contends  that  no  money  was  ever 
deposited.  This  contention  seems  to  us  a  non  sequitur.  The 
law  made  the  checks  of  Bunting  or  anyone  else  in  the  hands  of 
the  treasurer  "public  moneys.*'  As  such  they  were  deposited 
by  the  treasurer,  and  were  checked  against  by  him  in  paying 
liabilities  of  the  state,  and  all  such  checks  were  paid.  Respond- 
ent appears  to  lay  considerable  stress  upon  the  fact  that  the 
average  daily  balances  in  the  bank  from  January  6th  to  the 
time  of  the  failure  were  only  about  $10,000.  While  not  as  con- 
versant with  the  details  of  the  banking  business  as  the  learned 
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judge  of  the  district  court,  or  the  learned  counsel,  it  seems  to 
us  that  the  daily  balances,  as  shown  by  the  books  of  the  bank, 
could  hardly  be  accepted  as  conclusive  of  the  amount  of  daily 
deposits.  A  bank  may  receive  $100,000  to-day  on  deposit  and 
through  collections,  and  may  on  the  same  day,  by  loans  and 
otherwise,  disburse  $105,000.  Its  daily  balance  in  such  case 
would  be  the  same  as  the  day  before,  less  $5,000 ;  but  would  that 
be  indicative,  even,  much  less  conclusive,  of  the  amount  of  de- 
posits received  or  of  business  done  on  that  day?  We  have  ex- 
amined with  much  care  the  case  of  Beard  v.  Independent  Dist, 
31  C.  C.  A.  562,  88  Fed.  375.  That  case  arose  under  statutes 
entirely  unlike  those  of  this  state.  In  that  case  the  court  says 
(page  377)  :  "The  question  for  decision  is,  what  rule  should  be 
followed  by  a  receiver  of  a  national  bank  in  distributing  the  as- 
sets of  the  bank,  which  have  come  into  his  hands  under  the  pro- 
visions of  the  laws  of  the  United  States,  in  cases  wherein  it  ap- 
pears that  trust  funds  have  been  received  by  the  bank  in  the 
course  of  its  business?'^  Such  is  not  the  question  in  this  case. 
The  bank  of  G.  Bunting  &  Go.  was  not  a  national  bank.  The 
assets  of  that  bank  did  not  come  into  the  hands  of  the  respond- 
ent as  receiver  under  any  law  of  the  United  States.  The  court 
in  the  case  in  Beard  v.  Independent  Dist,  31  G.  G.  A.  562,  88 
Fed.  375,  seems  to  hold  that  the  real  point  at  issue  in  that  case 
was,  were  the  funds  of  the  bank  augmented  by  the  addition 
thereto  of  the  trust  funds?  We  do  not  see  how  such  a  ques- 
tion could  be  raised  under  the  proofs  in  this  case. 

We  are  unable  to  see  that  any  diflFerent  result  could  be  reached 
in  this  case  from  further  argument.  In  fact,  the  question  in 
this  case  does  not  seem  to  be  so  much  one  of  fact  as  the  appli- 
cation of  the  law  to  facts  about  which  there  is  no  contention. 
Counsel  for  respondent  contends  that  the  deposit  of  the  checks 
by  Storer  was  not  a  deposit  of  money  such  as  would  create  a 
trust  fund  on  the  part  of  the  state.  With  this  contention  we 
cannot  agree  without  abrogating  the  provisions  of  our  statutes. 
The  plaintiff  would,  we  think,  have  been  entitled,  on  motion, 
to  a  judgment  on  the  pleadings  in  this  case.  The  depositing 
of  the  checks  by  Storer  is  admitted  by  the  answer,  and,  said 
checks  being  "public  moneys'^  in  the  hands  of  said  Storer,  and. 
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being  by  Mm  deposited  as  ''public  moneys*'  in  the  bank  of  C. 
Bunting  &  Co.,  we  are  unable  to  see  what  there  is  to  be  urged 
against  a  judgment  for  plaintiff  upon  the  pleadings.  Sehearing 
denied. 

Quarles,  J.,  concurs. 

SULLIVAN",  J.,  Dissenting. — ^Respondent  contends,  in  his 
petition  for  a  rehearing,  that  the  only  question  of  law  presented 
on  appeal  was:  Did  a  trust  relation  arise  from  a  deposit  of 
money  in  the  Bunting  bank  by  Storer,  as  state  treasurer,  and 
which  had  come  to  the  receiver's  hands,  which  would  allow  the 
slate  to  pursue  and  take  it?  It  is  contended  that  it  never  waa 
claimed  that  a  deposit  by  Storer's  predecessor  in  office.  Bunt- 
ing, could  be  shown,  or  was  shown,  as  a  basis  for  recovery  in 
this  action,  or  that  there  was  any  admission  in  respondent'ri 
answer  that  would  relieve  the  appellant  from  proving  his  al- 
legations. That  it  appeared  from  the  opinion  of  the  court  that 
an  actual  deposit  of  money  belonging  to  the  state  was  a  necessity 
to  the  state's  recovery.  That  as  there  was  no  proof  of  Storer's 
having  made  any  deposit,  the  court  then  considered  whether  re- 
covery could  be  had  upon  the  evidence  or  admissions  that  Storer's 
predecessor  had  deposited  money  there.  And  in  support  of  this 
contention  quotes  from  the  opinion  the  following :  "The  respond- 
ent insists  that  the  motion  for  nonsuit  was  properly  granted 
on  the  ground  of  variance  between  the  allegation  and  proof. 
It  is  true  that  the  evidence  shows  that  some,  or  all,  of  the  money 
in  question  was  deposited  with  C.  Bunting  &  Co.,  bankers,  by 
the  former  treasurer,  and  not  by  the  present  one.  In  this  re- 
spect the  petition  is  defective.  But  such  defect  is  cured  by 
the  allegations  of  the  answer,  wherein  it  is  alleged  that  such 
money  was  placed  in  said  bank  by  C.  Bunting,  former  treasurer, 
who  gave  the  check  therefor  to  Treasurer  Storer."  And  con- 
lends  that  the  court  misapprehended  petitioner's  position  in 
this,  to  wit,  that  it  is  not  a  variance  between  allegation  and  proof, 
but  that  it  is  a  clear  failure  of  proof.  Also  contends  that  the 
court  mistakes  the  fact  when  it  says :  "It  is  true  that  the  evi- 
dence shows  that  some,  or  all,  of  the  money  in  question  was  de- 
posited ....  by  the  former  treasurer,  and  not  by  the  present 
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one.'*  And  contends  that  all  the  testimony  goes  to  what  appears 
from  the  books  only,  and,  on  this  subject,  nothing  of  the  wit- 
ness* own  knowledge.  It  is  also  contended  that  the  evidence 
failed  utterly  in  establishing  the  allegation  that  Storer  made 
any  deposit  whatever  as  alleged.  It  is  also  contended  that  it 
was  not  shown  where  the  money  belonging  to  the  state  was  de- 
posited, and  quotes  the  following  from  the  testimony  of  the 
state's  witness,  the  receiver,  to  wit:  ^^Mr.  Bunting  gave  Storer 
two  checks,  one  of  which  was  drawn  on  the  Capital  State  Bank 
at  Boise  and  the  other  on  C.  Bunting  &  Co.'s  Bank  at  Black- 
foot.  These  two  checks  represented  the  funds  in  the  state  treas- 
ury at  that  time.  I  know  this,  because  1  examined  the  state 
treasurer's  books.  I  don't  know  where  the  money  was  that  be- 
longed to  the  various  funds.  Storer  gave  Bunting  a  receipt 
for  the  checks."  It  is  also  urged  that  the  court  evidently  mis- 
apprehends the  averments  in  the  answer  wherein  the  opinion 
states  that  the  "petition  is  defective,"  but  that  such  defect  is 
cured  by  the  answer,  and  contends  that  the  averments  in  the 
answer  do  not  admit  that  Bunting,  as  state  treasurer,  made  a 
deposit  of  state  funds  in  said  bank;  and  quotes  the  following 
from  the  answer:  "Said  receiver  denies  that  the  said  pretended 
or  any  moneys  mentioned  in  the  said  petition  ever  were  or  are 
now  credited  on  the  books  of  C.  Bunting  &  Co.,  bankers,  de- 
fendants, or  that  the  same  were  ever  received  by  said  C.  Bunt- 
ing &  Co.,  bankers,  with  full  or  any  notice  or  knowledge  that 
the  said  moneys  belonged  to  the  petitioner,  the  state  of  Idaho, 
or  that  any  moneys  were  ever  deposited  by  him  at  all." 
^'Further  answering  the  said  petition,  said  receiver  denies  that 
the  said  or  any  moneys  whatever  belonging  to  the  state  of 
Idaho  ever  came  to  his  hands,  as  receiver  or  otherwise."  "There 
was  a  credit  on  the  books  of  the  said  defendant  bank  to  C.  Bunt- 
ing, as  state  treasurer,  of  a  considerable  sum  of  money,"  etc., 
and,  in  folio  26,  '^is  said  predecessor  gave  him  a  check  on  the 
defendant  bank  for  the  full  amount  of  money  in  his  (not  the 
bank's)  hands  belonging  to  the  state,"  etc.  And  contends  that 
said  averments  are  all  that  is  contained  in  said  answer  touch- 
ing said  subject,  and  that  said  allegations  do  not  admit  a  de- 
posit by  Bunting,  either  directly  or  indirectly,  by  intendment 
Idaho,  Vol.  e— 22 
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or  by  fair  construction;  that  it  denies  that  any  deposit  of  the 
state  money  was  ever  made  in  said  bank  by  anybody,  at  any 
time.  The  point  made  by  the  foregoing  is  that  the  proof  failed 
as  to  the  particular  thing  alleged  in  the  petition,  to  wit,  that 
the  deposit  was  made  by  Storer,  state  treasurer,  and  that  the 
defect  in  proof  was  not  made  good  by  admissions  in  the  answer. 
It  is  also  contended  that  the  court  erred  in  remanding  the  case 
with  instructions  to  enter  judgment  for  the  state.  The  appeal 
was  from  a  judgment  of  nonsuit,  granted  on  motion  of  the  re* 
spondent.  Said  motion  was  made  at  the  close  of  plaintiflE's  evi- 
dence, and  before  the  defendant  had  put  in  any  evidence  what^ 
ever.  It  is  contended  that  by  remanding  the  case  with  instruc- 
tions to  enter  judgment  for  the  state  the  defendant  is  deprived 
of  the  right  to  make  a  defense  on  the  merits  and  facts  of  the 
case ;  that  such  proceeding  is  not  due  process  of  law,  and  denies 
the  defendant  a  substantial  right — that  of  making  his  defense 
on  the  merits. 

In  Bagley  v,  Eaton,  10  Cal.  149,  it  is  held  as  follows:  'Tit  is 
not  our  practice  to  direct  the  entry  of  a  judgment  in  the  court 
below  in  actions  at  law,  except  when  the  facts  have  been  found 
by  the  judge  who  tried  the  cause,  or  by  the  special  verdict  of 
a  jury,  or  when,  from  the  character  of  the  action  or  pleadings^ 
one  of  the  parties  is  entitled  to  judgment  without  proof. ^'  In 
Cooper  V,  Shepardson,  51  Cal.  300,  the  court  reversed  the  case, 
but  declined  to  order  final  judgment,  saying:  'Tt  may  be  that 
upon  a  new  trial  a  different  case  will  be  made  out.'^  Hayne, 
in  his  work  on  New  Trial  and  Appeal  (section  296),  holds  that, 
when  all  of  the  material  facts  are  established  in  the  court  be- 
low, the  supreme  court,  in  reversing  a  judgment,  may,  in  its 
discretion,  direct  final  judgment.  In  the  case  at  bar  the  mate- 
rial facts  were  not  found  by  the  court  below.  Judgment  of 
nonsuit  was  entered  against  the  plaintiff  at  the  close  of  ita 
evidence.  The  court  found  no  facts  upon  which  a  judgment 
could  be  based  in  favor  of  the  state ;  and  in  that  case  this  court 
must  find  such  facts  in  order  to  direct  a  judgment  against  the 
defendant,  who  is  respondent  here.  To  do  so  would  be  to  exer- 
cise original,  rather  than  appellate,  jurisdiction.  Of  course,  a 
different  question  would  be  presented  if,  under  the  pleadings^ 
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the  appellant  was  entitled  to  judgment  without  proof;  and  in 
that  case  a  trial  court,  on  proper  application,  would  allow  the 
pleadings  to  be  amended. 

The  opinion  of  the  court  is  based  on  the  ground  that  Bunt- 
ing, Storer's  predecessor,  deposited  state  money;  and  that  con- 
clusion is  reached  by  holding  that  the  answer  cures  a  defective 
allegation  in  the  complaint.  On  a  careful  re-examination  of 
the  pleadings,  I  am  of  the  opinion  that  the  answer  does  not  ad- 
mit that  the  predecessor  of  Treasurer  Storer  deposited  said 
money  in  said  bank.  The  admission  that  said  bank-books  show 
credit  to  said  predecessor  is  not  such  an  admission  as  would 
warrant  the  court  in  finding  that  said  Bunting  did  make  a 
deposit  of  state  money  when  such  deposit  is  specifically  denied 
by  the  answer.  The  averment  is  that  there  was  a  credit  on  the 
cooks  of  the  defendant  bank  to  C.  Bunting,  as  state  treasurer, 
of  a  considerable  sum  of  money.  That  admission  is  not  suffi- 
cient to  hold  that  Bunting  deposited  therein  over  $32,000  of 
the  state's  money,  or  of  any  amount  whatever,  without  proof. 

While  it  is  true  the  evidence  introduced  by  the  state  tends 
to  show  that  Bunting,  as  state  treasurer,  had  a  credit  in  said 
bank,  and  of  the  amount  thereof,  the  defendant  had  a  right, 
tinder  his  answer,  to  show  that  said  credit  was  a  fictitious  one, 
or  that  no  public  money  had,  as  a  matter  of  fact,  been  deposited 
in  said  bank.  This  is  not  an  action  between  the  Bunting  Bank- 
ing Company  and  the  state,  but  against  the  receiver,  who  rep- 
resents all  of  the  creditors  of  said  bank;  and  the  creditors, 
through  the  receiver,  have  the  right  to  make  any  legal  defense 
that  will  defeat  the  state's  claim. 

This  court  has  in  this  case  only  appellate  jurisdiction,  and, 
as  the  court  below  has  found  no  facts  on  which  a  judgment  can 
be  based,  this  court  cannot  usurp  the  jurisdiction  of  the  nisi 
prius  court,  and  in  the  first  instance  find  facts  on  which  to 
base  a  judgment.  I  do  not  think  the  pleadings  are  such  as 
would  warrant  a  judgment  on  them  without  proof.  The  cause 
should  have  been  remanded,  and  the  receiver  given  an  opportun- 
ity to  present  his  defense. 

While  it  is  true  the  receiver,  as  a  witness  for  the  plaintiff, 
testified  that  said  ledger  was  a  book  of  original  entry  of  said 
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bank^  it  is  not  shown  who  made  said  entries,  or  that  they  are 
correct. 

The  opinion  of  the  majority  of  the  court  on  the  petition  for 
a  rehearing  presents  an  additional  reason  for  an  opinion  in 
favor  of  the  state  that  was  not  suggested  in  oral  argument  or 
by  brief  on  the  hearing  of  the  case,  and  that  is  that  the  checks 
ideposited  by  Storer  were  "public  money,'*  under  the  provisions 
'ol  section  6977  of  the  Revised  Statutes.  That  point  was  not 
mooted  on  the  hearing  of  this  case,  and  it  is  only  right  and  fair 
.to  the  respondent  that  he  should  be  heard  upon  points  on  which 
tthe  decision  rests.  If  it  be  said  the  check  was  public  money, 
and  must  be  considered  such  in  this  case,  it  may  be  that  the 
receiver  will  be  able  to  return  said  check — "public  money** — to 
the  plaintiff,  and  thus  return  to  the  state  the  identical  "public 
money**  deposited  by  Treasurer  Storer;  and,  if  the  state  gets 
the  identical  "public  money**  which  it  deposited  by  its  treas- 
urer, it  ought  not  to  complain. 

The  circumstances  under  which  the  case  was  presented  to 
this  court  were  most  unfavorable,  and  the  importance  and  far- 
reaching  effect  of  the  decision  demand  that  the  parties  should 
be  fully  and  fairly  heard,  and  I  think  a  rehearing  should  be 
granted. 


(December  16,  1898.) 


PAIRCHILD  V.  ADA  COUNTY. 

[55  Pac.  654.] 
.Ikquest — COB077EB — PHYSICIAN. — When  a  physician  or  surgeon  has 
been  subpoenaed  and  ordered  by  a  county  coroner,  under  the  pro- 
visions  of  section  8379  of  the  Revised  Statutes,  to  inspect  the 
body  of  a  deceased  person,  and  to  give  to  the  coroner*s  jury  his 
professional  opinion  as  to  the  cause  of  death,  the  reasonable  value 
of  his  services  in  making  the  inspection  is  a  charge  against  the 
county,  under  the  provisions  of  section  2161  of  the  Revised  Stat- 
utes, and  acts  amendatory  thereof,  defining  what  claims  are  charges 
aguiiist  a  county. 
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8ahe — ^Autopsy. — If,  in  such  case,  an  autopsy  is  necessary  to  ascer- 
tain the  cause  of  death,  and  such  autopsy  is  made  by  a  physician 
or  surgeon  under  the  provisions  of  said  section  8379  of  the  Re- 
vised Statutes,  he  is  entitled  to  recover  from  the  county  the 
reasonable  yalue  of  his  services  in  making  such  post  mortem  exr 
amination. 

Same — What  Compensation  Physician  is  Entitled  to. — ^A  physiciao 
or  surgeon  is  not  entitled  to  the  compensation  aforesaid  on  the 
ground  that  he  is  an  expert  witness,  but  for  the  work  and  labor 
necessary  in  the  examination  of  the  body,  in  order  to  prepare  him- 
self to  give  an  intelligent  opinion  to  the  jury  of  the  cause  of  the 
death  of  the  deceased. 

Ljability  op  County — ^Authority  of  Coroner. — ^The  coroner  is  not 
authorized  to  make  a  contract  as  to  the  sum  the  county  shall  pay 
in  such  cases.     And  the  board  of  county  commissioners  should  only 
allow  the  reasonable  value  of  such  services. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Ada  County. 
Frank  Martin,  for  Appellant. 

Section  8384  gives  to  coroners  the  authority  to  issue  war- 
rants of  arrest.  Coroners  holding  inquests  exercise  judicial 
functions.  The  coroner's  court  is  a  court  of  record,  of 
which  the  coroner  is  judge.  (People  v,  Devine,  44  Cal.  458 ;  4 
Am.  &  Eng.  Ency.  of  Ijaw,  17G,  and  cases  cited;  County  of 
Northampton  v,  Innes,  2G  Pa.  St.  157 ;  Pueblo  County  Commrs^ 
V,  Marshall,  11  Colo.  84,  16  Pac.  838;  Alleghany  Co.  v.  Shaw,. 
34  Pa.  St.  301;  Boislemere  v.  County  Commrs.  32  Mo.  375; 
Kempner  v.  Pulaski  County,  64  Ark.  139,  41  S.  W.  50.)  We 
think  that,  without  any  statutory  authorization,  coroners  hold- 
ing inquests  by  reason  of  the  judicial  functions,  and  general 
powers  with  which  they  are  clothed,  charged  to  use  all  neces- 
sary  means  to  determine  the  cause  of  death,  have  full  power 
to  employ  a  physician  at  the  expense  of  the  county,  to  make 
a  post  mortem  examination,  and  this  view,  in  our  opinion,  is 
suppoijted  by  the  weight  of  authority.  (County  of  Alleghany 
V.  Shaw,  34  Pa.  St.  301;  St,  Francis  County  v,  Cummings,  55 
Ark.  419,  18  S.  W.  461;  Dearborn  Co,  v.  Bond,  88  Ind.  102; 
County  V,  Innes,  26  Pa.  St.  156;  Jameson  v.  Board  of  Commrs,, 
64  Ind.  530;  Moscr  v.  Boone  Co,,  91  Iowa,  359,  69  N.  W.  39; 
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Commonwealth  v.  Barman,  4  Pa.  St.  269.)  The  principle  seems 
well  established  that  when  there  is  a  statute  authorizing  a  certain 
service,  the  county  is  liable  to  pay  a  just  compensation  for  that 
service,  notwithstanding  that  the  statute  does  not  fix  or  pro- 
vide the  compensation.  (Ravenscraft  v.  Board  of  Commrs., 
5  Idaho,  178,  47  Pac.  944;  PeopU  v  Supervisors  of  Albany, 
'^S  How.  Pr.  (X.  Y.)  25;  Hull  v.  Washifigton  County,  2  Greene 
(Iowa),  473;  Anderson  v.  Shoshone  County,  ante,  p.  76,  53 
Pac.  105.)  A  coroner  holding  an  inquest  has  the  authority  to  or- 
der a  post  mortem  examination,  at  the  public  charge,  whenever  ha 
deems  it  necessary,  in  order  to  ascertain  the  cause  of  death,. and 
the  physician  or  surgeon  so  employed  is  employed  by  the  county, 
and  is  entitled  to  a  reasonable  compensation  from  the  county 
for  his  services.  (Alleghany  County  v.  Shaw,  34  Pa.  St.  302; 
St.  Francis  County  v.  Cummings,  55  Ark.  419,  18  S.  W.  461; 
Commvinoners  v.  Harm  an,  4  Pa.  St.  269;  Boislemere  v.  Com- 
missioners, 32  Mo.  375;  Lang  v.  Board  of  Commrs.  of  Perry 
County,  121  Ind.  134,  22  N.  E.  667;  Chrwtie  v.  Sonoma 
County,  60  Cal.  164;  Sherman  v.  Supervisors,  30  How.  Pr.  (X. 
Y.)  180;  County  V.  Innes,  26  Pa,  St  156;  Kempner  v,  Pu- 
ioi>ki  County,  64  Ark.  139,  41  S.  W.  50;  Allegh<my  County  v. 
Wait,  S  Pa.  St.  462;  Dearborn  County  v.  Bond,  88  Ind.  102; 
Gaston  v.  Board  of  Commrs,,  3  Ind.  498 ;  Clark  County  v.  Ker- 
Stan,  60  Ark.  508,  30  S.  W.  1046;  Hoser  v.  Boone  County,  91 
Iowa,  359,  59  N.  W.  39 ;  Jameson  v.  County  Commrs,,  64  Ind. 
524.) 

R.  E.  McFarland,  Attorney  General,  and  E.  J.  Dockery,  for 

Respondent. 

It  is  a  wise  and  practically  universal  rule  that  county  officers 
cannot  bind  the  county  unless  the  statutes  clothe  them  with  such 
power.  When  municipal  authorities  of  a  city  act  under  an  au- 
thority derived  from  a  statute,  they  must  follow  strictly  its  pro- 
visions. (Oloss  V,  Ashbury,  49  Cal.  571.)  No  order  made  by 
a  board  of  supervisors  is  valid  or  binding  unices  authorized  by 
law.  {TAnden  r.  Case,  46  Cal.  171;  People  v.  Supervisors  of 
El  Dorado  Co.,  11  Cal.  170;  Branch  Turnpike  Co,  v.  Super- 
visors of  Yuba  Co.,  13  Cal.  190;  Trinity  County  v.  McCammon, 
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26  Cal.  117;  Sutro  v.  Petiii,  74  Cal.  332,  6  Am.  Si  Bep.  442, 
16  Pac.  7.)  The  legislature  of  this  or  any  other  state  of  which 
▼e  have  any  knowledge  has  not  clothed  its  petty  officers  with 
the  dangerous  power  of  swamping  a  county  with  debt,  and  where 
the  statute  does  not  expressly  provide  for  the  payment  of  an 
obligation  incurred  by  an  officer,  the  courts  will  not  imply  the 
duty  to  pay.  {Frandzen  v.  San  Diego  County,  101  Cal.  317, 
35  Pac.  897.) 

SULLIVAN,  C.  J. — The  appellant  commenced  this  suit  in 
the  probate  court  of  Ada  county  to  recover  $125  for  services 
rendered  at  the  request  of  the  coroner  of  said  county  in  making 
an  examination  of  the  body  of  Philip  Gregory,  to  ascertain  the 
cause  of  death  of  said  Gregory,  and  giving  evidence  to  the  cor- 
oner's jury  at  an  inquest  held  by  said  coroner  of  the  facts  as- 
certained by  such  examination  and  also  for  performing  an  au- 
topsy or  post  mortem  examination  on  the  body  of  one  Gour,  at 
the  summons  and  order  of  said  coroner,  to  ascertain  the  cause 
of  the  death  of  said  Gour,  and  to  give  the  facts  found  on  such 
examination  to  the  coroner's  jury.  The  proper  bills  were  made 
and  presented  to  the  board  of  commissioners  of  respondent 
county,  and  by  said  board  disallowed.  Thereupon  this  action 
was  brought  and  trial  had  in  said  probate  court,  and  judgment 
entered  in  favor  of  the  appellant.  An  appeal  was  taken  to 
the  district  court,  where  such  appeals  are  tried  de  novo.  The 
demurrer  to  the  complaint,  which  was  a  general  one,  filed  in 
the  probate  court,  was  heard  by  the  court,  and  an  order  made 
overruling  the  same.  Thereafter  the  cause  was  called  for  trial, 
when  the  appellant  was  sworn  as  a  witness  in  his  own  behalf, 
and  counsel  for  the  defendant  objected  to  any  testimony  that 
the  witness  might  give.  The  grounds  of  the  objection  are  not 
stated  in  the  record.  After  argument  by  the  respective  coun- 
sel, the  court  directed  that  the  order  of  the  court  theretofore 
made  overruling  the  said  demurrer  be  set  aside,  and  an  order 
entered  sustaining  said  demurrer.  The  plaintiff  declined  to 
amend  his  complaint,  and  judgment  of  dismissal  was  entered. 
This  appeal  is  from  the  judgment. 

By  sustaining  the  demurrer  the  court  held  that  the  complaint 
did  not  state  a  cause  of  action,  and  the  only  question  presented 
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by  the  record  is,  Is  the  county  under  legal  obligation  to  pay  for 
the  services  of  a  physician  summoned  by  the  county  coroner  to 
appear  at  an  inquest  and  make  the  necessary  examination  for 
the  purpose  of  ascertaining  the  cause  of  death,  and  to  give  to 
the  jury  his  professional  opinion  as  to  the  cause  of  the  death  of 
deceased  ?  Sections  8377  and  8378  of  the  Revised  Statutes 
provide  that  county  coroners  shall  hold  inquests  in  certain  cases. 
Section  8379  of  the  Eevised  Statutes  is  as  follows:  "Coroners 
may  issue  subpoenas  for  witnesses,  returnable  forthwith,  or  at 
such  time  and  place  as  they  may  appoint,  which  may  be  served 
by  any  competent  person.  They  must  summon  and  examine 
as  witnesses  every  person  who,  in  their  opinion,  or  that  of  any 
of  the  jury,  has  any  knowledge  of  the  facts,  and  may  summon 
a  surgeon  or  physician  to  inspect  the  body  and  give  a  profes- 
sional opinion  as  to  the  cause  of  the  death."  Section  8380  of 
the  Revised  Statutes  provides  that  witnesses  may  be  compelled 
to  attend  and  testify  in  inquest  cases,  and  may  be  punished  by 
the  coroner  for  disobedience.  In  holding  an  inquest  the  coro- 
ner exercises  judicial  functions.  It  is  well  known  that,  in 
many  cases  where  there  is  cause  to  believe  that  a  person  has 
met  death  by  criminal  means,  a  post  mortem  examination  must 
be  held  to  ascertain  the  cause  of  death.  And,  when  such  exam* 
ination  is  required,  the  services  of  a  physician  are  worth  much 
more  than  where  only  a  mere  inspection  of  the  body  is  neces- 
sary. Under  our  statutes,  in  such  cases,  the  coroner,  where  he 
has  jurisdiction,  may  summon  a  physician.  The  statute  (sec- 
tion 8379)  declares,  "to  inspect  the  body  and  give  a  profes- 
sional opinion  as  to  the  cause  of  the  death."  The  question 
arises  as  to  the  meaning  of  the  word  "inspect,"  as  used  in  said 
Bection.  Webster  defines  it  to  mean  '*to  look  upon ;  to  examine 
for  the  purpose  of  determining  quality,  detecting  what  is  wrong, 
and  the  like ;  to  view  narrowly  and  critically ;  as  to  inspect  con- 
duct," etc.  Evidently  it  was  contemplated  by  the  provisions  of 
said  section  that  the  physician  or  surgeon  must  make  such  an 
inspection  of  the  body  as  would  enable  him  to  form  and  give  a 
professional  opinion  as  to  the  cause  of  death.  If  such  opinion 
could  not  be  formed  from  an  ocular  inspection  of  the  body, 
then  such  an  inspection  must  be  made  as  would  enable  the  physi- 
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cian  to  form  an  intelligent  opinion  as  to  the  cause  of  death. 
If  an  autopsy  is  absolutely  required  for  that  purpose,  then  the 
inspection  must  go  that  far.  The  inquest  is  held  for  the  pur- 
pose of  ascertaining  the  cause  of  death,  and  to  hold  that  the  law 
is  not  broad  enough  for  that  purpose,  when  more  than  ocular 
inspection  is  required  to  prove  that  fact,  would  be  most  technical 
and  absurd.  The  coroner  is  supposed  to  do  his  dtity,  and  not 
to  require  an  autopsy,  unless  there  is  some  evidence  tending  to 
show  that  the  death  was  caused  by  criminal  means.  In  case  of 
death  by  accident  or  disease,  the  county  should  not  be  put  to  the 
expense  of  an  autopsy. 

The  cause  of  action  stated  in  the  first  count  of  the  complaint 
was  for  services  rendered  in  inspecting  the  body  of  one  Philip 
Gregory,  and  giving  in  evidence  his  professional  opinion  as  to 
the  cause  of  the  death  of  the  deceased.  It  is  not  shown  whether 
the  appellant  was  allowed  the  ordinary  witness  fees  or  not.  He 
is  not  entitled  to  witness  fees  as  an  expert  For  testifying  he  ia 
entitled  to  only  such  fees  as  other  witnesses.  It  appears  that 
the  board  of  county  commissioners  allowed  him  $5  of  his  claim 
of  $25  for  the  inspection  of  said  body,  and  if,  as  a  matter  of 
fact,  that  is  all  the  services  rendered  were  worth,  that  is  all  the 
county  35  liable  for.  It  was  not  the  intention  of  the  law  to  per- 
mit the  coroner  to  order  an  autopsy  in  every  case,  whether  re- 
quired or  not,  and  thus  create  a  large  bill  of  costs  against  the 
county.  It  has  been  suggested  that,  if  any  charges  are  allowed 
in  cases  like  that  at  bar,  unprincipled  coroners  and  physicians 
will  bankrupt  the  counties  of  the  state.  That  suggestion  is  of 
no  avail,  and,  if  that  charge  be  true,  the  remedy  is  with  the 
legislature.  We  must  presume  that  the  least  officer  of  the 
county  government  will  as  faithfully  keep  his  oath,  and  as  con- 
scientiously perform  the  duties  imposed  upon  him  by  law,  as 
the  highest  oflScer  of  the  state.  The  coroner  has  no  authority 
to  bind  the  county  as  to  what  a  reasonable  fee  shall  be  in  such 
cases,  and  the  board  of  county  commissioners  should  only  allow 
for  such  services  their  reasonable  value.  The  judgment  is  re- 
versed, and  the  cause  remanded,  with  instructions  to  overrule 
the  demurrer.     Costs  of  this  appeal  are  awarded  to  appellant. 


Huston,  J.,  concurs. 
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QUAELES,  J.,  Dissenting. — I  do  not  think  that  coroners  are 
authorized  by  section  8379  of  the  Revised  Statutes  to  employ 
a  surgeon  to  perform  an  autopsy^  and  bind  the  county  for  the 
Qost  of  same;  and  on  that  ground  1  dissent  from  the  opinion 
in  this  case. 


(December  17,  1898.; 


PALMER  V.  PETTINGILL,  Assessor. 

[65  Pac.  653.] 

Bill  of  Exceptions — Section  4427  of  thb  Revised  Statutes  Ooh* 
STBUED. — ^Under  the  provi&ioDs  of  section  4427  of  the  Revised 
Statutes,  1887,  an  order  overruling  or  sustaining  a  demurrer  need 
not  be  embodied  in  a  bill  of  exceptions  to  be  reviewed  on  appeal. 
If  the  same  appears  in  the  records  or  files,  it  may  be  reviewed 
on  appeal,  as  though  settled  in  a  bill  of  exceptions. 

Receiver — ^Taxes — Assessment. — ^When  money  or  property  in  litiga- 
tion is  in  the  hands  of  a  receiver  of  the  court,  and  is  assessed  to 
such  receiver,  the  taxes  must  be  paid  thereon  by  the  receiver  under 
the  direction  of  the  courts 

Sale  of  Personal  Property  in  Hands  of  Receiver  fob  Taxes. — 
Personal  property  in  the  hands  of  such  receiver  is  not  subject  to 
seizure  and  sale  for  the  collection  of  the  taxes  thereon. 

Tax  Liens. — ^The  only  tax  liens  in  this  state  are  those  created  by 
statute. 

Same. — Section  1413  of  the  Revised  Statutes  makes  every  tax  due  on 
personal  property  a  lien  upon  the  real  property  of  the  owner. 

Same — When  Tax  Lien  on  Personal  Property. — ^The  tax  levied  on  per- 
sonal property  is  not  a  lien  thereon,  at  least  until  such  property 
has  b€«n  seized  by  the  tax  collector  for  the  purpose  of  m^lring  the 
tax  by  sale  of  the  property. 

Sureties — ^Liarility. — The  sureties  of  an  officer  mentioned  in  section 
403  of  the  Revised  Statutes  are  liable  to  any  person  injured  or 
aggrieved  by  a  wrongful  act  done  by  the  officer  in  his  official 
capacity. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Ada  County. 

Hawley  &  Puckett,  for  Appellants. 

We  claim  that  a  tax  upon  personal  property  is  a  lien  upon 
the  property  assessed  while  it  remains  in  the  county  where  it  is 
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assessed;  that  the  respondent  should  have  paid  the  tax  under 
protest  and  then  sued  to  recover  it  back;  that  the  bondsmen  are 
not  liable  for  the  acts  of  appellant  Pettingill  in  seizing  the  prop- 
erty assessed.  Bevenue  laws  should  be  given  a  fair  and  liberal 
construction  to  eifect  the  end  for  which  they  were  intended. 
(United  States  v.  Hodson,  10  Wall.  395-406;  Cliquot's  Cham' 
pagne,  3  WalL  114-144;  Cornwall  v.  Todd,  38  Conn.  443-448; 
State  V.  Taylor,  35  N.  J.  L.  184-190;  Endlich's  Interpretation  of 
Statutes,  sees.  345-265,  and  cases  therein  cited.)  We  contend 
Oiat  should  it  be  held  that  the  appellant  Pettingill  acted  il- 
legally in  seizing  and  selling  the  property,  he  acted  in  a  minis- 
terial capacity,  and  not  judicially,  and  therefore  his  bondsmen 
are  not  liable  for  such  acts.  {Ford  v.  McGregor,  20  Nev.  446, 
23  Pac.  508.) 

N.  M.  Buick,  for  Bespondent. 

This  being  an  appeal  from  the  judgment  only  and  there  being 
no  statement  or  bill  cf  exceptions  in  the  record,  the  court  will 
review  such  errors  only  as  may  appear  from  an  inspection  of  the 
judgment-roll.  (McBee  v.  Randall,  41  Cal.  136;  Gregory  v. 
Nelson,  41  Cal.  278,  2S2  ;Em€ric  v.  Alvarado,  64  Cal.  529,  594, 
2  Pac.  418.)  At  the  time  the  assessment  was  made,  the  prop- 
erty was  in  the  possession  of  a  receiver  appointed  by  the  court, 
and  the  same  was  properly  assessed  to  him.  (Idaho  Bev.  Stats., 
sec.  1448.)  The  taxes  should  have  been  paid  by  the  receiver 
under  the  direction  of  the  court.  (Idaho  Bev.  Stats.,  sec.  1448.) 
The  property  being  in  the  custody  of  the  law  was  not  liable  to 
seizure  and  sale.  (25  Ency.  of  Law,  309;  Yuba  Co.  v.  Adams, 
7  Cal.  35;  County  etc.  v.  Clarke,  36  Md.  206.)  A  tax  is  not 
a  lien  upon  personal  property  in  Idaho  until  actual  levy  and 
seizure.  (Idaho  Bev.  Stats.,  ''Liens,''  1412-1414;  25  Ency.  of 
Law,  270,  271 ;  McKay  v.  Bachellor,  2  Colo.  593 ;  State  v.  Bowse, 
49  Mo.  686,  593;  George  v.  St.  Louis  Cable  Co.,  44  Fed.  117; 
State  V.  Goodnow,  80  Mo.  271,  275 ;  Greeley  v.  Provident  Sav. 
Bank,  98  Mo.  460,  11  S.  W.  Bep.  980;  Parsons  v.  Allison,  5 
Watts  (Pa.),  72,  76;  Mooore  v.  Marsh,  60  Pa.  St.  46.)  Prop- 
erty of  a  delinquent  taxpayer  cannot  be  seized  in  the  hands  of 
a  bona  fide  purcliaser  for  value,  unless  the  tax  is  a  lien  upon  it. 
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(25  Ency.  of  Law,  308,  309;  Maist  v.  Bird,  22  Fed.  180;  Moore 
V.  Marsh,  60  Pa.  St.  46;  Jacob  v.  Preston,  31  La.  Ann.  617; 
George  v.  St.  Louis  Cable  Co.,  44  Fed.  117;  Lammon  v.  Feusier, 
111  U.  S.  17,  22,  4  Sup.  Ct.  Rep.  286;  State  v.  Jennings,  4  Ohio 
St.  418.)  The  act  of  the  defendant  Pettingill  in  this  case  in 
seizing  and  selling  the  property  of  a  third  person  constituted 
him  a  trespasser,  and  an  action  of  trespass  was  the  proper 
remedy.  (25  Ency.  of  Law,  602-604;  Staie  v.  Connover,  28  N. 
J.  L.  22J,  78  Am.  Dec.  54;  Pike  v.  Cohin,  67  111.  227;  Boul- 
ware  v.  Craddick,  30  Cal.  190;  Markley  v.  Rand,  12  Cal.  267; 
Yarhorough  v.  Harper,  25  Miss.  112;  Weston  v.  Dorr,  25  Me. 
176,  43  Am.  Dec.  259;  Wtber  v.  Henry,  16  Mich.  399.)  The 
measure  of  damages  in  such  case,  where  no  wrongful  or  ma- 
licious intent  is  shown  is  the  value  of  the  property.  (Dorsey 
V.  Manlove,  14  Cal.  553;  Phelps  v.  Owen,  11  Cal.  22.) 

SULLIVAN,  C.  J. — This  is  an  action  for  damages  against 
the  assessor,  ex-officio  tax  collector,  of  Ada  county,  and  his 
bondsmen,  for  the  seizure  and  sale  of  certain  personal  property, 
consisting  of  a  stock  of  merchandise,  for  taxes  for  the  year  1897. 
The  property  originally  belonged  to  the  Hickok  Mercantile  Com- 
pany, Limited.  On  the  application  of  certain  creditors  of  said 
corporation,  the  district  court  in  and  for  said  county  appointed 
F.  C.  Ramsey,  as  receiver.  He  qualified  and  took  possession  of 
said  property  on  the  eleventh  day  of  May,  1897.  On  the 
seventeenth  day  of  May,  1897,  the  said  assessor  assessed  said 
property  to  the  Hickok  Mercantile  Company,  Limited;  F.  C. 
Ramsey,  receiver.  The  said  receiver  continued  in  the  poss'^s- 
sion  thereof,  selling  and  disposing  of  the  same  under  the  order 
of  said  court,  until  about  the  20th  of  August,  1897,  when  said 
court  ordered  said  receiver  to,  on  the  1st  of  September,  1897, 
sell  whatever  remained  of  said  stock  of  goods  and  book  ac- 
counts to  the  highest  bidder  for  cash.  And  such  proceedings 
were  had  under  said  order  of  sale  that  the  plaintiff,  who  is  re- 
spondent here,  became  the  purchaser  of  what  remained  of  said 
stock  of  goods,  book  accounts,  etc.,  and  took  possession  thereof. 
It  appears  that  the  said  receiver  had  sold  about  two-thirds  of 
said  stock  of  goods  after  said  assessment  was  made,  and  prior 
to  the  sale  of  said  goods  and  merchandise  to  the  respondent  as 
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above  set  forth.  On  the  fifteenth  day  of  December,  1897,  the 
said  assessor  seized  the  goods  so  sold  to  the  respondent,  and  took 
them  from  him,  claiming  to  act  nnder  and  by  virtue  of  the  as- 
sessment aforesaid,  and  the  law  in  such  cases  made  and  provided, 
and  sold  and  disposed  of  a  sufficient  portion  of  said  goods  to 
pay  the  amount  of  the  taxes  claimed  to  be  due  under  the  assess^ 
ment  aforesaid.  The  damages  claimed  are  the  value  of  the  prop- 
erty taken  and  sold,  alleged  to  have  been  $323.32,  cuid  fifteen 
dollars  for  storage.  The  cause  was  tried  by  the  court  without 
a  jury,  and  the  court  made  its  findings  of  fact  and  conclusions 
of  law,  and  entered  judgment  in  favor  of  the  respondent  for 
$263.32  damages  and  costs. 

The  appeal  is  from  the  judgment  on  the  judgment-roll,  which 
contains  no  bill  of  exceptions.  Counsel  for  respondent  contends 
that  all  of  the  points  relied  on  by  the  appellants  arose  on  demur- 
rer, and  that  the  order  overruling  the  demurrer  should  have  been 
brought  here  by  bill  of  exceptions  or  statement,  and  cannot  be 
heard  in  the  court  for  that  reason,  and  cites  Berry  v,  Alturas  Co., 
2  Idaho,  296,  13  Pac.  233.  That  decision  was  rendered  by  the 
territorial  supreme  court  in  February,  1887,  imder  section  403 
of  the  Code  of  Civil  Procedure  of  1881.  That  section  was 
amended  subsequent  to  the  rendition  of  said  decision,  and  is  now 
section  4i27  of  the  Bevised  Statutes  of  1887,  which  went  into 
effect  June  1st  of  that  year.  The  amendment  provides,  among 
other  things,  that  an  order  sustaining  or  overruling  a  demurrer 
need  not  be  embodied  in  a  bill  of  exceptions,  but  the  same,  ap- 
pearing in  the  records  or  files,  may  be  reviewed  upon  appeal 
as  though  settled  in  a  bill  of  exceptions.  Said  amendment  does 
away  with  respondent's  contention. 

Counsel  for  appellants  contend  that  a  tax  on  personal  prop- 
erty is  a  hen  upon  such  property  while  it  remains  in  the  county 
where  it  is  assessed.  In  other  words,  were  the  taxes  so  assessed 
a  lien  upon  the  property  to  the  extent  that  the  assessor  could 
seize  and  sell  it,  so  long  as  it  was  in  the  county  where  assessed, 
although  it  had  passed  into  the  hands  of  an  innocent  pur- 
chaser for  a  valuable  consideration?  When  such  property  was 
assessed,  it  was  in  the  hands  of  F.  C.  Eamsey,  receiver,  and  as- 
sessed to  the   "Hickok   Mercantile    Company,  Limited;  F.  C. 
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Bamsey,  receiver^' — and  properly  so,  under  the  proviBiona  of  sec- 
tion 1448  of  the  Revised  Statutes,  which  is  as  follows :  ''Money 
and  property  in  litigation  in  possession  of  a  county  treasurer^ 
of  a  court,  clerk  or  receiver  must  be  assessed  to  such  treasurer, 
clerk  or  receiver  and  the  taxes  paid  thereon  under  the  direction 
of  the  court/*  Said  property  was  assessed  on  the  seventeenth 
day  of  May,  1897,  and  was  then  in  the  hands  of  the  receiver, 
and  remained  in  his  hands  (except  such  as  he  sold  under  the 
direction  of  the  court)  until  the  sixth  day  of  September,  1897, 
when  what  remained  of  said  original  property  and  stoc&  of  mer- 
chandise was  sold  by  said  receiver  to  the  plaintiff.  Under  the 
provisions  of  said  section  1448,  supra,  it  was  the  duty  of  said 
receiver  to  pay  said  taxes  under  the  order  of  the  court.  At  the 
time  the  property  was  assessed,  it  was  in  the  custody  of  the  law, 
and  was  not  liable  to  seizure  and  sale  for  the  taxes.  The  court 
having  possession  of  said  property  ought  to  have  directed  the 
receiver  to  pay  the  taxes. 

Eecurring  to  the  exact  point  under  consideration,  and  that 
is  whether  said  tax  was  a  lien  on  said  property,  we  are 
clearly  of  the  opinion  it  was  not.  The. tax  lien  in  this  state 
owes  its  existence  wholly  to  the  provision  of  our  statutes.  Sec- 
tion 1412  of  the  Revised  Statutes  is  as  follows :  "Every  tax  has 
the  effect  of  a  judgment  against  the  person  and  every  lien  created 
by  this  title  has  the  force  and  effect  of  an  execution  duly  levied 
against  all  of  the  property  of  the  delinquent;  the  judgment  ia 
not  satisfied  nor  the  lien  removed  until  the  taxes  are  paid  or 
the  property  sold  for  the  payment  thereof.*'  Section  1413 : 
"Every  tax  due  upon  personal  property  is  a  lien  upon  the  real 
property  of  the  owner  thereof  from  an-d  after  the  eecond  Mon- 
day in  April  in  each  year.*'  Section  1414:  *TEvery  tax  due 
upon  real  property  is  a  lien  against  the  property  assessed ;  and 
every  tax  due  upon  improvements  upon  real  estate  assessed  to 
others  than  the  owner  of  the  real  estate,  is  a  lien  upon  the  land 
and  improvements,  which  several  liens  attach  as  of  the  second 
Monday  of  April  in  each  year.*'  Said  section  1412  declares  that 
"every  lien  created  by  this  title  [title  10  of  the  Revised  Statutes] 
has  the  force,*'  etc.  Then  section  1413  declares  that  every  tax 
due  upon  personal  property  is  a  lien  upon  the  real  property  of 
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the  owner,  and  section  1414  makes  every  tax  due  on  real  estate 
a  lien  on  such  real  estate.  Nowhere  is  it  declared  that  the  tax 
due  on  personal  property  is  a  lien  on  such  property.  Section 
1660  of  the  Revised  Statutes  provides  that  at  any  time  after 
personal  property  is  assessed  the  tax  collector  may  at  any  time 
collect  the  tax  (except  where  real  estate  is  liable  therefor)  by 
seizure  and  sale  of  any  personal  property  owned  by  the  delin- 
quent. But  that  section  creates  no  lien  on  the  personal  prop- 
erty assessed,  or  other  personal  property  of  the  delinquent — ^at 
least,  until  after  seizure  by  the  collector.  Tax  collectors  are 
thus  given  ample  power  to  collect  taxes  on  personal  property  by 
seizure  and  sale  of  any  personal  property  owned  by  the  delin- 
quent. But  until  the  seizure  is  made  the  statute  creates  no  lien 
on  the  personal  property  taxed,  or  on  any  other  personal  prop- 
erty owned  by  the  delinquent.  To  the  effect  that  a  tax  is  not 
a  lien  on  personal  property  until  actual  seizure  thereof,  see  25 
Anu  &  Eng.  Ency.  of  Law,  270,  271;  McKay  v.  Batchellor,  2 
Colo.  591. 

It  is  contended  that  if  the  appellant  Pettingill  acted  illegally 
in  seizing  and  seUing  €aid  property,  he  acted  in  a  ministerial  oa/* 
pacity,  and  not  judicially,  and  for  that  reason  his  bondsmen  are 
not  liable  for  such  acts.  In  the  seizure  and  sale  pf  said  prop- 
erty it  is  conceded  that  he  acted  in  the  utmost  good  faith,  and 
the  record  shows  that  he  acted  oflRcially.  Under  the  provisions 
of  section  403  of  the  Beviscd  Statutes,  his  sureties  are  liable  to 
any  person  injured  or  aggrieved  by  the  wrongful  act  done  in 
his  official  capacity.  The  court,  that  appointed  said  receiver 
ought,  if  possible,  to  reimburse  the  tax  collector  for  the  actual 
amoimt  of  taxes  that  he  turned  into  the  county  treasury,  col- 
lected on  said  property,  out  of  any  funds  that  may  be  under  the 
control  of  said  court,  belonging  to  said  Hickok  Mercantile  Com- 
pany; for,  if  proper  application  had  been  made  to  the  court, 
it  would  have  directed  the  receiver  to  pay  said  taxes  as  required 
by  the  provisions  of  said  section  1448,  and  the  tax  collector  and 
his  sureties  would  have  escaped  the  loss  and  vexation  of  this  suit. 
The  judgment  of  the  court  below  is  afdrmed^  and  costs  awarded 
to  the  respondent. 

Huston,  J.,  and  Quarles,  J.,  concur. 
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(December  28,  1898.) 
BRYAN  V.  MONTANDON. 

[65  Pac.  650.] 
Tbansfeb  of  Stock — ^Duress — ^Bona  Fide  Holder. — ^The  transfer  of 
stock  by  a  married  woman,  although  procured  by  duress  and  coer- 
cion on  the  part  of  her  husband,  is  good  under  the  statutes  of 
Idaho,  where  the  transferee  is  a  bona  fide  holder  for  value  with- 
out notice  or  knowledge  of  such  duress  or  coercion. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Blaine  County. 
A.  F.  Montandon,  for  Appellant. 

Respondent  could  have  anticipated  the  pledge,  since  the 
duress  ceased,  by  telegraphing  McComick  of  the  duress.  She 
did  nothing;  thereby  she  exercised  her  option  in  favor  of  Mc- 
Comick, and  unless  McCornick  had  actual  notice  of  the  duress 
or  fraud,  he  took  a  good  pledge,  if  on  the  faith  of  it  he  parted 
with  value.  The  complaint  fails  to  charge  McCornick  with 
notice,  and  shows  he  parted  with  value.  McComick  obtained 
a  good  and  valid  pledge,  and  when  she  says  she  made  no  effort 
at  any  time  between  the  time  when  the  duress  ended  and  July 
"8,  1896,  a  period  of  over  twenty  months,  the  conclusion  is 
irresistible  that  McComick  had  a  perfect  pledge.  Our  code 
seems  to  cover  the  whole  ground  as  to  him.  (Section  3023  says^ 
title  6,  chapter  6,  'TJnlawful  Transfers";  section  3414,  title 
12,  chapter  6,  "Pledge";  Clark  on  Contracts,  363,  770;  Norton 
on  Bills  and  Notes,  248,  249;  Newmark  on  Sales,  sees.  197- 
205;  Deputy  v.  Stapleford,  19  Cal.  302;  Connecticut  L.  Ins. 
Co.  V,  McCormich,  45  Cal.  580;  Muir  v,  Jones,  28  Or.  646,  31 
Pac.  646;  Orvber  v.  Baker,  20  Nev.  453,  23  Pac.  858;  Braxton 
V.  Bell  92  Va.  229,  23  S.  E.  289;  Ross  v.  Richolson,  3  Kan.  Ap. 
239,  45  Pac.  97 ;  Dunn  v.  Dunn,  114  Cal.  210,  64  Pac.  6.) 

L}i;tleton  Price  and  Texas  Angela  for  Respondent. 
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A  married  woman  cannot  dispose  of  her  separate  property 
without  certain  formalities  which  were  omitted  in  this  case. 
It  is  true  that  transfer  of  corporate  stock  is  excepted  from  this 
general  provision  of  statute,  but  it  appears  that  here  there 
was  no  transfer,  nor  was  there,  indeed,  any  disposition  of  the 
stock  made  by  the  wife  at  alL  It  was  her  separate  property. 
She  had  no  voice  in  its  disposal.  Her  hu»^band  used  it  for  his 
own  purposes  and  if  it  be  said  to  be  with  her  consent^  extorted 
from  her  under  duress,  it  was  not  with  the  formality  provided 
by  law  for  her  protection.  (Idaho  Rev.  Stats.,  sec.  2498; 
Demhum  v,  Rowley,  4  Idaho,  753,  44  Pac.  643.) 

HUSTON,  J.— The  plaintiff,  wife  of  George  V.  Bryan, 
brings  this  action  to  recover  one  thousand  shares  of  stock  of 
the  G.  V.  B.  Mining  Company,  a  corporation  existing  under 
the  laws  of  the  state  of  New  York.  The  facts  as  they  ap- 
pear in  the  record  are  substantially  as  follows:  That  from 
about  May  18,  1894,  to  the  25th  of  October,  1894,  the  plaintiff 
was  holder  and  owner  of  said  stock.  At  said  h^st-mentioned  date 
the  husband  of  plaintiff,  and  one  John  Bryan,  his  brother,  and  G. 
W.  Venable,  an  uncle  of  said  George  V.  Bryan,  were  engaged  in 
working  and  operating  certain  mines  in  Owyhee  county,  in  this 
state.  That  at  about  said  last-mentioned  date  the  exigency  of 
their  said  business  or  operations  required  them  to  raise  a  certain 
amount  of  money.  In  the  negotiating  of  a  loan  thereof,  it  became 
necessary  to  put  up  collaterals  as  security  for  such  loan ;  and  to 
this  end  the  plaintiff's  said  husband,  George  V.  Bryan,  de- 
manded of  her  that  she  deliver  to  him  said  one  thousand  shares 
of  stock  of  the  said  G.  V.  B.  Mining  Company,  so  as  afore- 
said held  and  owned  by  her,  to  be  used  by  her  said  husbfod 
and  his  said  copartners  as  collateral  in  the  procuring  of  said 
loan,  which  the  plaintiff  refused  to  do.  Plaintiff  alleges  that 
upon  such  refusal  by  her  the  said  G.  W.  Venable,  together 
with  her  said  husband  and  his  said  brother,  "commenced  a 
campaign  of  persecution  against  plaintiff,  to  force  her  to  give 
up  to  them  the  said  stock,  and  other  property  she  had";  that 
Idaho,  YoL  6-23 
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these  persecutions  drove  the  plaintiff  to  distraction,  overcame 
her  judgment,  utterly  destroyed  all  influence  she  had  with  her 
husband,  and  temporarily  separated  him  from  her,  broke  down 
her  health,  and  resulted  in  so  weakening  her  in  health  and 
in  mind  that  in  spite  of  her  unwillingness,  and  against  her 
objections  and  protests,  they  took  the  said  stock  from  her,  and 
pledged  the  same  to  McCornick  &  Co.,  of  Salt  Lake  City, 
Utah,  as  security  for  the  payment  of  a  loan  to  them  of  $10,000. 
It  is  unnecessary  to  go  into  the  details  of  the  method  by  which 
the  plaintiff  was  induced  to  give  up  to  her  husband  the  said 
stock.  They  reflect  but  little  credit  upon  any  of  the  parties 
engaged  therein.  The  said  shares  of  stock  in  the  G.  V.  B.  Min- 
ing Company,  so  procured  from  the  plaintiff,  together  with 
other  stocks,  were  by  said  George  V.  Bryan  and  G.  W.  Venable 
pledged  to  McCornick  &  Co.,  of  Salt  Lake  City,  as  security 
for  a  loan  of  $10,000,  evidenced  by  the  promissory  note  of  the 
said  George  V.  Bryan  and  G.  W.  Venable.  It  does  not  appear 
that  the  defendant  had  anything  to  do  with,  or  was  in  any  way 
cognizant  of,  the  chivalrous  manner  in  which  the  said  stock 
was  procured  from  the  plaintiff.  The  said  note  of  George 
Y.  Bryan  and  G.  W.  Venable  not  being  paid  at  maturity,  it 
was  renewed  from  time  to  time  until  January  6,  1896,  when 
a  note  for  the  sum  due  thereon  (there  having  been  some  pay- 
ments of  interest)  was  given,  payable  on  demand.  Some  time 
in  June,  1896,  the  said  G.  W.  Venable  came  to  the  defendant, 
who  was,  and  for  some  time  prior  to  said  date  had  been,  the 
attorney  of  said  Venable,  and  stated  to  him  that  G.  V.  Bryan 
and  himself  owed  a  note  to  McCornick  &  Co.,  of  Salt  Lake 
Cii^,  secured  by  fifteen  hundred  shares  of  G.  V.  B.  Mining 
Company  stock,  one  hundred  shares  of  Bryan-Marsh  Company 
stock,  and  ten  thousand  shares  of  Idaho  Electric  Supply  Com- 
pany stock;  calling  it  Bryan's  stock.  He  further  said  said  note 
was  long  past  due,  and  McCornick  was  pressing  for  payment; 
that  if  defendant  would  take  up  said  note,  and  thereby  prevent 
the  sacrifice  of  said  collaterals,  he  (said  Venable)  would  addi- 
tionally secure  him  by  $8,000  Bryan-Marsh  Company  notes, 
and  a  claim  he  had  against  Bryan  for  $26,000.     Said  Venable 
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wished  defendant  to  carry  the  note  for  six  months  longer. 
Venable  oflFered  the  defendant,  besides  the  securitv.  one  per 
cent  per  month  on  the  money — the  same  rate  paid  to  McCornick 
&  Co. — and,  if  any  dividends  were  paid  by  the  Red  Elephant 
Mine  or  Electric  Supply  Company,  also  one-half  of  such  divi- 
dends, the  other  half  to  go  toward  paying  the  note.  Defend- 
ant closed  with  offer  of  Venable,  and  on  the  20th  of  June, 
1896,  went  to  Salt  Lake  City,  and  on  the  22d  of  June,  1896, 
took  up  the  said  note  and  the  security  deposited  with  said 
McCornick.  Upon  his  return  home  from  Salt  Lake  City,  de- 
fendant called  upon  Venable  for  additional  security  which  he 
had  been  promised;  but  after  repeated  demands,  and  failing 
to  get  any  additional  security,  except  from  $2,000  to  $3,000 
of  Bryan-Marsh  Company  notes,  and  learning  that  the  Red 
Elephant  mine  was  not  near  out  of  debt,  as  he  had  been  led 
to  believe,  and  becoming  uneasy,  he  made  inquiry  in  regard 
to  the  other  securities,  from  which  inquiries  he  ascertained 
that  the  Electric  Supply  Company  stock  had  been  attached 
and  sold  on  execution  upon  a  judgment  recovered  against  said 
Q.  V.  Bryan.  It  was  understood  and  agreed  between  defend- 
ant and  Venable,  prior  to  the  taking  up  of  the  Bryan  and 
Venable  note  by  defendant,  that  whenever  defendant  deemed 
himself  insecure,  he  might  sell  said  securities  and  reimburse 
himself.  Deeming  himself  insecure,  the  defendant  proceeded, 
after  giving  due  notice,  to  sell  the  said  stocks  so  as  aforesaid 
given  as  security  for  said  Bryan  and  Venable  note  at  public 
auction,  when  the  writ  in  this  action  was  served  upon  him. 
The  case  was  tried  before  the  district  court  with  a  jury.  The 
jury  made  special  findings,  among  which  were  the  following: 
1.  That  the  stock  certificate  of  G.  V.  B.  Mining  Company  (No. 
48),  for  one  thousand  shares,  was  obtained  from  the  plain- 
tiff by  duress  or  coercion,  and  against  the  will  of  plaintiff;  2. 
There  was  a  conspiracy  between  the  defendant  and  G.  W. 
Venable  to  secure  the  plaintiff's  stock  for  the  benefit  of  either, 
or  both  of  them,  without  paying  her  therefor;  3.  That  duress 
or  nndue  infiuence  or  other  unlawful  means,  were  used  by 
the  husband  of  the  plaintiff,  or  G.  W.  Venable  or  John  Bryan, 
to  induce  plaintiff  to  give  up  the  certificate  of  stock  in  the 
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Q.  V.  B.  Mining  Company  for  the  purpose  of  being  pledged 
or  used  to  procure  a  loan  for  the  benefit  of  the  Tip  Top  Min- 
ing Company;  4.  That  such  unlawful  means  were  employed 
by  G.  V.  Bryan,  6.  W.  Venable,  John  Bryan,  and  S.  B.  Kings- 
bury ;  5.  That  McComiek  &  Co.,  bankers,  had  no  knowledge  or 
notice  that  the  said  mining  stock  had  been  procured  of  plain- 
tiff by  duress  or  any  other  improper  or  unlawful  means,  at  the 
time  the  said  stock  was  pledged  to  them;  6-  That  said  Mc- 
Comiek &  Co.  had  notice  that  the  original  owner  of  said  stock 
was  a  married  woman  at  the  time  they  received  said  stock 
as  a  security  for  a  loan ;  7.  That  McComiek  &  Co.  retained  said 
stock  in  their  possession  about  twenty  months;  8.  That  plain- 
tiflf  never  notified  McComiek  that  she  was  the  owner  of  said 
stock,  or  claimed  any  interest  therein,  or  that  said  stock  had 
been  procured  of  her  by  duress,  or  any  other  unlawful  means ; 

9.  That  defendant  at  the  time  he  purchased  said  stock  of  Mc^ 
Comick  &  Co.  had  no  knowledge  or  notice  that  the  same  was 
procured  of  plaintiflE  by  duress,  or  any  other  unlawful  means; 

10.  That  defendant  »t  the  time  he  received  said  stock  from 
McComiek  &  Co.  knew  that  the  stock  in  question  belonged  to, 
or  was  claimed  by,  a  married  woman.  The  court,  after  mak- 
ing some  additional  findings,  to  the  effect  that  a  conspiracy 
existed  between  G.  W.  Venable  and  the  defendant  to  cheat 
the  plaintiff  out  of  the  said  stock,  that  the  defendant  is  an 
attorney  and  counselor  at  law  of  said  court,  and  that  he  bought 
said  promissory  note  with  intent  to  bring  suit  thereon,  finds 
as  matter  of  law  that  the  plaintiff  is  the  owner  of,  and  en- 
titled to  the  possession  of,  said  shares  of  stock,  and  enters 
decree  accordingly.  From  such  decree,  and  from  the  order 
denying  a  new  trial,  this  appeal  is  taken. 

In  reviewing  the  record  in  this  case,  we  must  say,  in  limine, 
that  the  methods  and  proceedings  by  which  the  transfer  of 
the  stock  in  question  of  the  plaintiff  to  her  husband  was  pro- 
cured were  iniquitous;  and  we  think  it  is  logically  inferable 
from  the  record  that  the  result  of  the  trial  was  largely  at- 
tributable to  the  effort  to  connect  the  defendant  therewith, 
through  and  by  reason  of  his  relations  with  G.  W.  Venable. 
The  jury  found  in  answer  to:  "Question  9.  Did  defendanl^  at 
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the  time  he  purchased  said  stock  of  McCoinick  &  Co.,  have 
knowledge  or  notice  that  the  same  was  procured  of  plaintifE 
by  duress  or  any  other  unlawful  means?  Answer  9.  No." 
The  jury  find  in  their  answer  to  question  2  that  there  was  a 
conspiracy  between  defendant  and  G.  W.  Venable  to  secure  the 
plaintiflPs  stock  for  the  benefit  of  either  or  both  of  them  with- 
out paying  her  therefor,  but  there  is  no  evidence  in  the  record 
supporting  or  warranting  that  finding.  The  speculations  and 
assumptions  of  counsel  as  to  the  purpose  and  motive  actuating 
the  defendant  ought  not  to,  and  cannot,  be  made  the  predicate 
of  legal  conclusions,  when  unsupported  by  the  evidence.  We 
are  unable,  from  a  very  careful  and  critical  examination  of 
the  record  to  find  any  act  of  the  defendant  which  is  logically  or 
legally  deserving  of  censure.  At  the  earnest  solicitation  of 
his  friend  and  client,  he  advanced  his  money  to  protect  that 
friend  and  client,  as  well  as  his  partner,  from  apprehended  loss 
and  disaster.  That  he  expected  to  be  reimbursed  for  his  ad- 
vances is  presumable,  and  entirely  in  accord  with  every  prin- 
ciple of  honesty  and  fair  dealing.  He  did  nothing,  so  far  as 
the  record  shows,  that  was  in  the  slightest  degree  reprehensible. 
That  he  was  unfortunate  in  getting  mixed  up  in  such  a  mis- 
erable domestic  broil  as  is  developed  by  the  record  in  this  case 
is  no  doubt  regretted  more  heartily  by  him  than  anyone  else. 

We  cannot  agree  with  counsel  that  the  statements  of  the  de- 
fendant make  him  obnoxious  to  the  provisions  of  section  6524 
of  the  Revised  Statutes.  As  before  stated,  defendant  pur- 
chased the  note  and  securities  at  the  request  of  one  of  the 
makers  of  the  note,  and  upon  the  agreement  of  such  maker  to 
fully  reimburse  him  for  the  money  advanced.  The  argument 
of  counsel  based  upon  his  construction  of  section  6624  of  the 
Revised  Statutes,  would  preclude  the  defendant,  upon  the  fail- 
ure of  Venable  to  keep  his  agreements,  from  any  remedy  or  re- 
lief whatever.  Such  a  position  we  do  not  think  tenable.  The 
ninth  fiLnding  of  the  court  is  not  warranted  by  the  evidence. 

Counsel  for  respondent  assumes  that,  because  the  certificate 
of  stock  was  procure^  from  plaintiff  by  coercion  and  duress, 
inflicted  by  her  husband  and  those  interested  and  associated 
with  him,  therefore  the  defendant,  a  bona  fide  purchaser  for 
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value,  without  notice,  nearly  two  years  after  plaintiff  had  trans- 
ferred the  stock,  took  no  title  thereto.  A  sufficient  answer  to 
that  position  is  found  in  the  provisions  of  our  Revised  Statutes, 
viz. :  Section  2612  of  the  Revised  Statutes  of  Idaho  is  as  fol- 
lows: "Shares  of  stock  in  corporations,  held  or  owned  by  a 
married  woman,  may  be  transferred  by  her,  her  agent  or  at- 
torney without  the  signature  of  her  husband,  in  the  same  man- 
ner as  if  such  married  woman  were  a  feme  sole.  All  dividends 
payable  upon  any  shares  of  stock  of  a  corporation  held  by  a 
married  woman  may  be  paid  to  such  married  woman,  her  agent 
-or  attorney,  in  the  same  manner  as  if  she  were  unmarried,  and 
it  is  not  necessary  for  her  husband  to  join  in  a  receipt  therefor; 
and  any  proxy  or  power  given  by  a  married  woman  touching 
any  shares  of  stock  of  any  corporation  owned  by  her,  is  valid 
and  binding  without  the  signature  of  her  husband,  the  same 
as  if  she  were  unmarried.'*  Section  3023  of  the  Revised  Stat- 
utes, under  title  "Unlawful  Transfers,*'  is  as  follows:  "The 
provisions  of  this  chapter  do  not  in  any  manner  affect  or  im- 
pair the  title  of  a  purchaser  for  a  valuable  consideration,  unless 
it  appears  that  such  purchaser  had  previous  notice  of  the  fraud- 
ulent intent  of  his  immediate  grantor,  or  of  the  fraud  render- 
ing void  the  title  of  such  grantor."  Section  3414  of  the  Re- 
vised Statutes,  under  title  "Pledge,''  is  as  follows:  "One  who 
has  allowed  another  to  assume  the  apparent  ownership  of  prop- 
erty for  the  purpose  of  making  any  transfer  of  it,  cannot  set 
up  his  own  title  to  defeat  a  pledge  of  the  property  made  by  the- 
other,  to  a  pledgee  who  received  the  property  in  good  faith,  iu 
the  ordinary  course  of  business  and  for  value."  The  judg- 
ment and  decree  of  the  district  court  are  reversed,  and  the  causo 
jemanded.     Costs  to  appellant 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 
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(December  28,  1898.) 

THUM,  Receiver,  v.  PYKE,  Eeceivee,  and  OGDEN  SAV- 
INGS BANK,  Intervener. 

[55  Pac.  864.] 
Notice  by  Telegbaic — ^Mistake  in  Same — ^Vacating  Judgment. — ^A 
mistake  in  the  transmission  of  a  telegram  by  the  judge  of  the  court 
for  which  the  party  is  in  no  way  responsible,  and  whereby  a  party 
is  deprived  of  a  hearing  upon  the  trial  of  a  cause,  is  sufficient 
ground  for  vacating  a  judgment. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bingham  County. 

Lyttleton  Pjice,  for  Appellant,  cites  no  authorities  on  point 
decided. 

E.  E.  Chalmers,  for  Defendant  Pyke,  files  no  brief. 

David  Evans,  for  Intervener. 

This  appeal  is  not  taken  from  a  final  judgment,  nor  is  it 
authorized  by  any  of  the  subdivisions  of  section  4807  of  the 
Revised  Statutes  of  Idaho,  as  amended  by  the  Session  Laws  of 
1895,  page  142,  and  should  therefore  be  dismissed.  (Thomas 
V.  Thomas,  10  Colo.  App.  170,  60  Pac.  211 ;  Eastman  v,  Ourrey, 
14  Utah,  169,  46  Pac.  828;  Thiessen  v.  Riggs,  5  Idaho,  21, 
46  Pac.  829 ;  Reitmeir  v.  Siegmund,  13  Wash.  624,  43  Pac.  878 ; 
Gray  v.  Haish,  2  Kan.  App.  145,  43  Pac.  293.) 

HUSTON,  J.— The  plaintiff,  as  receiver  of  C.  Bunting  & 
Co.,  bankers,  brings  this  action  against  the  defendant,  F.  A. 
Pyke,  receiver  of  C.  Bunting  &  Co.,  merchants,  and  the  Ogden 
Savings  Bank  intervenes.  All  of  these  parties  are  corpora- 
tions organized  under  the  laws  of  Utah,  the  first  two  doing 
business  in  Idaho,  and  having  their  principal  place  of  business 
in  Blackfoot,  in  the  county  of  Bingham,  in  the  state  of  Idaho, 
and  the  last  doing  business  in  Ogden,  Utah.  Some  time  in  the 
month  of  February,  1897,  in  a  suit  or  suits  pending  in  the  dis- 
trict court  for  Bingham  county  against  said  banking  and  mer- 
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cantile  corporations,  receivers  were  appointed  by  said  court  for 
both  said  corporations.  The  receiver  of  the  mercantile  cor- 
poration has  paid,  liquidated,  and  discharged  all  claims  of  every 
kind  whatsoever  against  the  said  Bunting  &  Co.,  merchants, 
and  has  asked  for  his  discharge.  The  plaintiff,  receiver  of  the 
said  Bunting  &  Co.,  bankers,  brings  this  suit,  alleging  that  '^the 
said  banking  corporation  is  the  owner  of,  and  there  has  come 
into  the  hands  of  the  plaintiff  as  such  receiver,  all  of  the  shares 
of  said  corporation  C.  Bunting  &  Co.,  merchants,  except  such 
part  thereof  as  the  said  banking  corporation  had,  before  the 
appointment  of  this  plaintiff  as  receiver,  pledged  to  other  per- 
sons,^^  and  "that  as  such  receiver  this  plaintiff  is  entitled  to 
receive  and  take  all  of  the  assets  of  every  kind  and  character 
whatsoever  of  C.  Bunting  &  Co.,  merchants.  Pyke,  receiver 
of  C.  Bunting  &  Co.,  merchants,  makes  no  defense.  The  Ogden 
Savings  Bank,  having  obtained  leave  of  the  court  therefor,  files 
its  complaint  and  answer  in  intervention,  wherein  it  alleges 
that  it  "is  the  owner,  in  the  possession,  and  entitled  to  the  pos- 
session of  five  hundred  shares  of  the  capital  stock  of  C.  Bunt- 
ing &  Co.,  merchants,  being  two-thirds  of  the  entire  capital 
stock  of  said  corporation,  there  being  but  seven  hundred  and 
fifty  shares  of  said  stock  only.*'  The  intervener  then  proceeds 
to  set  forth  the  manner  in  which  it  became  the  owner  and  pos- 
sessed of  said  shares  of  stock,  which  is,  in  substance,  as  follows: 
That  on  or  about  the  first  day  of  February,  1897,  and  prior  to 
the  appointment  of  plaintiff  as  receiver  as  aforesaid,  the  said 
banking  corporation  of  C.  Bunting  &  Co.  executed  and  de- 
livered its  promissory  note  in  favor  of  said  intervener  for  tho 
sum  of  $15,000  principal,  payable  sixty  days  after  date,  bearing 
interest  at  the  rate  of  ten  per  cent  per  annum,  which  said  note 
provided  for  an  attorney's  fee  of  ten  per  cent  in  case  suit  should 
be  brought  for  the  collection  thereof,  and  which  said  note  was 
made  payable  at  Ogden  City,  state  of  Utah.  On  or  about  the 
1st  of  April,  1897,  suit  was  instituted  by  the  intervener  in  the 
district  court  for  Weber  county,  Vtah,  for  the  collection  of  said 
note,  and  due  service  was  had  upon  the  proper  officer  of  said 
C.  Bunting  &  Co.,  bankers,  and  thereupon  a  writ  of  attachment 
duly  issued  out  of  said  court  in  said  suit,  under  which  said  five 
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hundred  shares  of  the  capital  stock  of  said  corporation  of  C. 
Bunting  &  Co.,  merchants,  belonging  to  C.  Bunting  &  Co.,  bank- 
ers, which  was  then  and  there  in  Salt  Lake  City,  Utah,  in  the 
hands  of  W.  S.  McCornick  &  Co.,  bankers,  who  held  the  same  as 
the  stock  of  C.  Bunting  &  Co.,  bankers,  as  pledged  for  the  pay- 
ment of  a  balance  of  about  $7,000  due  on  eight  promissory 
notes,  which  said  notes  were  made  by  C.  Bunting  &  Co.,  bankers, 
in  favor  of  said  McCornick  &  Co.,  aforesaid ;  that  judgment  waB 
recovered  by  said  intervener  upon  said  note  and  against  said 
C.  Bunting  Co.,  bankers,  for  the  sum  of  $16,812.50  and  costs; 
that  execution  was  issued  thereon,  and  aaid  shares  of  stock  were 
sold  thereunder  to  the  judgment  creditor  in  said  suit,  it  being 
the  highest  bidder  therefor  at  said  sale,  and  that  on  the  same 
day  of  said  sale,  for  a  valuable  consideration  to  them  paid  by 
said  intervener,  the  said  McCornick  &  Co.  duly  assigned,  set 
over,  and  delivered  said  five  hundred  shares  of  said  stock  to  the 
intervener.  Intervener  prays  that  plaintiff  take  nothing  by  his 
said  suit;  that  the  plaintiff  be,  by  order  of  the  court,  required 
to  turn  over  to  the  intervener  two-thirds  of  all  money  which 
he  has  in  his  possession,  derived  from  the  sale  of  property  of  C. 
Bunting  &  Co.,  merchants;  and  that  said  receiver  be  required 
to  turn  over  all  of  the  assets  in  his  hands  belonging  to  the  said 
C.  Bunting  &  Co.,  merchants ;  and  that  plaintiff  and  defendant 
be  both  required  to  account  to  intervener  for  two-thirds  of  the 
money  and  other  assets  of  said  C.  Bunting  &  Co.,  merchants, 
and  for  general  relief.  On  the  28th  of  September,  1897,  being 
a  day  of  said  court,  plaintiff^s  counsel  moved  the  court  to  strike 
from  the  files  the  order  permitting  intervention  in  said  action, 
together  with  the  complaint  in  intervention  filed  therein,  which 
motion  was  allowed  by  the  court ;  and  thereupon,  and  upon  said 
last-mentioned  day,  the  court  proceeded  to  hear  said  cause, 
there  being  no  appearance  by  said  intervener  at  said  hearing; 
and  thereafter,  and  on  said  28th  of  September,  the  said  court 
entered  judgment  to  the  effect  that  the  plaintiff  do  have  and 
recover  from  the  defendant  all  the  residue  of  the  property  and 
estate  of  C.  Bunting  &  Co.,  merchants ;  that  said  plaintiff  shall, 
however,  keep  separate  account  of  the  same,  and  of  all  his  deal- 
ings therewith,  and  not  mix  or  mingle  any  of  such  property, 
or  moneys  he  may  realize  therefor,  with  the  properly  or  moneys 
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now  in,  or  that  may  come  to,  his  hands  as  receiver  of  C.  Bunt- 
ing &  Co.,  bankers.  On  the  7th  of  October,  1897,  the  inter- 
vener served  notice  of  motion  to  set  aside  and  vacate  said  judg- 
ment, and  the  order  of  the  court  striking  out  the  complaint 
and  answer  of  intervener.  Upon  the  hearing  of  said  motion 
it  was  made  to  appear  that  on  September  24,  1897,  the  judge 
of  said  district  court  sent  a  telegram  to  the  attorneys  for  inter- 
vener informing  them  that  said  cause  would  be  set  for  hear- 
ing on  "Tuesday  next,"  but  an  error  occurred  in  the  transmis- 
sion of  said  telegram,  whereby  the  same  was  made  to  read, 
*'Thum  against  Pyke  will  be  set  for  Thursday  next."  It  ap- 
pearing to  the  court  that  the  said  intervener  had,  by  reason  of 
a  mistake  in  the  transmission  of  said  telegram,  for  which  ho 
was  in  no  way  responsible,  been  prevented  from  having  a  hear- 
ing in  said  case,  an  order  was  made  by  the  court  vacating  and 
setting  aside  both  the  judgment  and  the  order  striking  the  com- 
plaint and  answer  of  the  intervener  from  the  files,  and  it  is 
from  such  order  that  this  appeal  is  taken.  Leave  was  granted 
by  the  court  to  intervener  to  file  an  amended  complaint,  but 
that  cuts  no  figure  in  this  case,  having  been  made  after  the 
order  appealed  from. 

It  is  objected  by  the  intervener  (respondent)  that  the  said 
order  of  the  district  court,  vacating  the  judgment  and  reinstat- 
ing intervener's  complaint  and  answer,  is  not  appealable.  The 
order  vacating  the  judgment  was  an  order  granting  a  new  trial 
to  all  intents  and  purposes,  and  as  such  was,  we  think,  ap- 
pealable. The  only  question  before  us  which  we  deem  it  neces- 
sary to  pass  upon  at  this  time  was  the  action  of  the  district 
court  in  granting  the  motion  to  vacate  the  judgment  and  re- 
instate the  complaint  and  answer  of  intervener.  We  find  no 
error  in  this  action  of  the  court.  It  was  a  matter  of  discretion 
with  the  court,  and,  under  the  showing  made  in  the  record,  we 
think  that  there  was  no  abuse  of  discretion.  The  order  ap- 
pealed from  is  affirmed,  and  the  cause  remanded  to  the  district 
court  for  further  proceedings  in  accordance  with  law. 

Sullivan,  C.  J.,  cancurs. 

QUARLES,  J. — I  concur  in  the  conclusion  reached.  I  think, 
however,  that,  as  the  cause  'must  go  back  to  the  district  court 
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for  trial,  this  court  should  pass  upon  all  of  the  questions  raised 
hy  the  pleadings.  In  my  opinion,  the  record  raises  a  number 
of  questions.  For  instance:  Does  plaintiflF's  complaint  state  a 
cause  of  action?  Can  the  plaintiff  maintain  this  action  to  re- 
cover from  the  receiver  of  the  mercantile  corporation  the  prop- 
erty and  assets  of  the  latter  by  virtue  of  the  fact  that  he,  as 
receiver  of  the  banking  corporation,  holds  stock  in  said  mer- 
cantile corporation?  Can  the  intervener  recover  two-thirds  of 
the  assets  of  the  mercantile  corporation  by  virtue  of  its  owning 
two-thirds  of  the  capital  stock  in  such  corporation?  Can  the 
assets  of  the  mercantile  corporation  be  distributed  among  its 
stockholders  prior  to  its  dissolution?  If  the  proceedings  in 
the  suit  brought  by  the  Ogden  Savings  Bank  against  C.  Bunt- 
ing &  Co.,  bankers,  in  Utah,  wherein  the  plaintiff  attached  in 
Utah  five  hundred  shares  of  stock  owned  in  the  mercantile  cor- 
poration by  the  banking  corporation,  were  regular,  and  the  judg- 
ment therein  valid  in  Utah,  is  not  such  judgment  and  the  exe- 
cution sale  thereunder  valid  elsewhere?  If  the  execution  sale 
at  which  the  intervener  purchased  in  Utah  is  regular,  and  bind- 
ing against  the  banking  corporation  and  its  receiver  in  Utah, 
is  it  not  the  duty  of  the  courts  of  this  state  to  give  full  faith 
and  credit  to  said  judicial  proceedings  in  the  state  of  Utah, 
"under  the  provisions  of  the  federal  constitution  ?  In  my  opin- 
ion, the  above  questions  should  be  determined  by  this  court  on 
the  record  before  us,  so  as  to  enable  the  lower  court  to  correctly 
determine  the  merits  of  this  action  without  loss  of  time,  and 
on  the  further  ground  of  avoiding  other  appeals  in  this  action. 
My  associates  do  not  agree  with  me,  and,  possibly,  they  are 
<x)rrect  in  their  view. 
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(December  29,  1898.) 
PETEKS  V.  LEFLANG. 

[55  Pac.  867.] 

Speciai.  Findings  of  Jubt — ^Verdict. — In  an  action  to  abate  a  nui- 
8anee,  where  special  findings  are  made  by  the  Jury,  they  do  not 
become  the  verdict  in  the  case,  as  that  term  is  used  in  section 
4912  of  the  Revised  Statutes,  as  amended  by  the  act  of  1885,  until 
they  are  adopted  by  the  court. 

Filing  Memorandum  of  Costs. — ^A  memorandum  of  coats  in  such  % 
case  is  filed  and  served  in  time,  if  done  within  five  days  after  the 
court  has  announced  that  it  Accepts  and  adopts  the  findinga  of 
the  jury. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Blaine  County, 
B.  F.  Buller,  for  Appellants. 

In  a  suit  brought  to  recover  a  statutory  penalty  the  parties^ 
or  either  of  thero,  have  an  absolute  right  to  a  trial  by  jury. 
(Stevens  v.  Home  Sav.  Assn.,  5  Idaho,  739,  51  Pac.  779-781, 
Stuffleieam  v.  Montgomery,  26  Idaho,  125,  26  Pac.  125.)  Thd 
party  in  whose  favor  judgment  ia  rendered  must  within  five 
days  after  the  verdict,  or  notice  of  the  decision  of  the  court  or 
referee,  file  with  the  clerk  of  the  court  and  serve  upon  the  ad- 
verse party  or  his  attorney  a  copy  of  the  memorandum  of  his 
costs.  (Scss.  Acts  1895,  p.  7,  sec.  4912.)  Where  a  special  ver« 
diet  is  rendered,  if  the  case  is  reserved  for  argument  or  further 
consideration  there  must  be  an  order  reversing  it  (Rev.  Stats., 
sees.  4400-4396,  4397.) 

Angel  &  Angel,  for  Respondent. 

This  action  was  for  the  purpose  of  removing  obstructions  in 
the  highway,  and  was  an  action  in  equity;  end  the  verdict  of 
the  jury  was  only  advisory  to  the  court,  and  the  cost-bill  was 
filed  and  served  as  soon  as  the  court  made  its  decision  adopting 
the  findings  of  the  jury,  and  was  in  time.  (Learned  v.  Castle, 
G7  Cal.  41,  7  Pac.  34;  Couriwright  v.  Bear  River  etc.  M.  Co.,  30 
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CaL  673.)  Prior  to  the  time  of  the  court's  making  its  decision, 
the  filing  of  a  cost-bill  would  have  been  premature,  and  the  party 
filing  might  have  been  the  losing  party  if  the  court  saw  fit  to 
reject  the  findings  of  the  jury.  (See  StUKvan  v.  Royer,  72  Cal. 
248,  1  Am.  St  Bep.  51,  13  Pac.  655.) 

HUSTON,  J. — The  plaintiff,  as  road  overseer,  sued  the  de- 
fendants to  abate  a  nuisance  created  and  maintained  by  defend- 
ants in  the  erection  and  maintenance  of  a  fence  upon  and  across 
the  public  highway  within  the  road  district  of  the  plaintiff. 
Plaintiff,  in  his  complaint,  prays  for  a  judgment  abating  the  nui- 
sance, and  also  for  the  statutory  penalty  of  ten  dollars  per  day, 
during  its  continuance  after  notice.  Defendants,  answering, 
denied  all  the  allegations  of  the  complaint.  The  case  was  tried 
before  the  court  with  a  jury,  and  on  the  26th  of  June,  1897, 
the  jury  returned  a  special  verdict,  all  of  the  findings  thereof 
being  in  favor  of  the  plaintiff.  On  the  16th  of  July,  1897,  the 
court  announced  from  the  bench  that  it  adopted  the  verdict  of 
the  jury  as  its  findings,  and  on  the  19th  of  July,  1897,  ren- 
dered judgment  that  the  defendants  remove  the  said  obstructions 
from  the  highway  forthwith,  and  that  the  plaintiff  recover  his 
costs.  On  the  seventeenth  day  of  iluly,  1897,  the  plaintiff  filed 
and  served  upon  defendants^  attorney  of  record  his  duly  veri- 
fied memorandum  of  costs  and  disbursements  in  said  cause,  as 
required  by  section  4912  of  the  Revised  Statutes  as  amended  by 
act  of  1895,  which  is  as  follows :  "The  party  in  whose  favor  the 
judgment  is  rendered  and  who  claims  his  costs,  must,  within 
five  days  after  the  verdict  or  notice  of  the  decision  of  the  court 
or  referee,  file  with  the  clerk,  and  serve  upon  the  adverse  party 
or  his  attorney,  a  copy  of  a  memorandum  of  the  items  of  his 
costs  and  necessary  disbursements  in  the  action  or  proceeding, 
which  memorandum  must  be  verified  by  the  oath  of  the  party 
or  his  attorney  or  agent,  or  by  tlie  clerk  of  his  attorney,  stating 
that  to  the  best  of  his  knowledge  and  belief,  the  items  are  cor- 
rect and  that  the  disbursements  have  been  necessarily  incurred 
in  the  action  or  proceeding.  A  party  dissatisficxl  with  the  costs 
claimed  may,  within  five  days  after  the  service  upon  him  of  the 
copy  of  the  memorandum,  file  and  serve  upon  the  adverse  party 
or  his  attorney  a  notice  of  a  motion  to  have  the  same  taxed 
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by  the  court  in  which  the  judgment  was  rendered,  or  by  the 
judge  thereof  at  chambers/'  On  July  22,  1897,  defendants  filed 
motion  to  quash  said  cost-bill,  for  the  reason  that  the  same 
was  not  filed  and  served  within  the  time  prescribed  by  section 
4912  of  the  Revised  Statutes.  On  the  twenty-eighth  day  of 
December,  1897,  said  motion  was  argued,  and  on  the  same  day 
overruled  by  the  court.  This  appeal  is  from  the  judgment,  and 
from  the  order  overruling  the  defendants'  motion  to  quash. 

Counsel  for  appellants  contends  that,  as  the  special  verdict 
or  findings  of  the  jury  were  rendered  on  the  26th  of  June,  the 
time  within  which  plaintiff  must  file  and  serve  his  memorandum 
of  costs  and  disbursements  commenced  to  run  from  that  day. 
Counsel  insists  that  "a  verdict  is  a  verdict,'^  and  perhaps,  as 
an  abstract  proposition,  its  verity  may  be  conceded.  But  in  this 
case  the  verdict  was  merely  advisory.  The  court,  it  seems^ 
treated  this  case  as  a  suit  in  equity  for  the  abatement  of  a  nui- 
sance, and  quite  properly,  we  think.  The  fact  that  the  com- 
plaint asked  for  damages  under  the  statutes  does  not,  in  our 
view,  necessarily  change  the  character  of  the  action.  The  "find- 
ings of  the  jury,"  as  they  are  denominated  in  the  record,  did  not 
become  the  verdict  in  the  case,  in  the  sense  that  term  is  used 
in  section  4912,  until  they  had  been  adopted  by  the  court.  Sup- 
pose the  court,  upon  consideration  (and  it  took  twenty  days  to 
come  to  a  determination),  had  concluded  to  set  aside  the  find- 
ings of  the  jury,  make  findings  of  its  own,  and  rendered  a  judg- 
ment in  favor  of  the  defendants ;  in  what  position  would  the  de- 
fendants have  found  themselves  with  regard  to  their  costs,  if 
their  construction  of  the  statute  is  to  obtain  ?  We  do  not  think 
the  contention  of  appellants  is  maintainable.  The  judgment 
of  the  district  court  is  aflBrmed,  with  costs  to  respondent. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 
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(December  30,  1898.) 

STATE  V.  STEVENSON. 
[56  Pae.  886.] 
Estate  op  Decedent — Nonresident  Foreigners.— A  nonresident  for- 
eigner cannot  take  real  estate  by  succession  under  the  provisioni 
of  section  5715  of  the  Revised  Statutes,  unless  he  appears  and 
claims  succession  within  five  years  after  the  death  of  decedent. 
Right  of  Succession. — If  succession  is  not  daimed  within  said  period 
of  time,  real  estate  owned  by  deceased  escheats  to  the  state  to  b% 
disposed  of  as  provided  by  section  5716  of  the  Revised  Statutes. 
Escheat. — Title  by  escheat  passes  to  the  state  by  operation  gf  law. 
Taxes — State  Exempt. — ^Lands  belonging  to  the  state  are  exempt  from 
taxation,  azkd  no  title  can  be  acquired  to  the  same  by  a  tax  deed. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Ada  County. 
Wyman  &  Wyman,  for  Appellants. 

The  claim  of  title  of  the  state  is  based  upon  chapter  14,  title 
10,  of  the  Revised  Statutes  of  Idaho,  embracing  sections  5700- 
5717,  being  the  chapter  entitled  "Succession/*  which  provides 
for  the  distribution  of  the  property  of  persons  dying  intestate. 
That  this  estate  was  subject  to  the  ordinary  laws  for  the  collec- 
tion of  taxes,  and  that  no  escheat  could  take  place  until  five 
years  after  the  reducing  of  the  property  to  the  possession  of  the 
state  in  pursuance  to  the  order  of  the  court,  we  think  is  fully 
sustained  by  the  following  case:  People  v.  Roach,  76  CaL  294> 
18  Pac.  407. 

H.  E.  McFarland,  Attorney  General,  and  Tlawley  &  Puckett> 
for  Eespondent. 

As  between  the  state  and  a  third  party,  its  title  to  the  prem- 
ises in  diijpute  is  absolute,  and  cannot  be  questioned  or  put  in 
issue  in  this  case.  Counsel,  in  support  of  their  contention,  cites 
but  one  case  {People  v.  Roach,  76  Cal.  294,  18  Pac.  407), 
which  we  think  confirms  our  contention  herein.  In  that  case 
the  attorney  general  commenced  proceedings  before  the  expira- 
tion of  five  years,  and  the  court  held,  and  properly,  too,  that 
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the  action  was  premature.  We  contend  that  the  court  was  jus- 
tified in  granting  plaintiff's  motion  for  judgment  on  the  plead- 
ings, for  the  reason  that  the  record  shows  that  if  the  state  was 
not  the  owner  of  the  property  at  the  time  of  the  assessment  for 
taxes  in  1893,  and  upon  which  appellant  bases  his  title,  the  as- 
sessment is  absolutely  void  for  the  reason  that  it  was  not  as- 
sessed to  the  rightful  owner,  as  required  by  statute.  It  is  the 
duty  of  the  assessor  to  assess  the  property  to  owner  if  he  can 
ascertain  owner;  otherwise  to  assess  it  to  unknown  owners. 
{Weyse  v.  Crawford,  85  Cal.  196,  24  Pac.  736.)  An  assess- 
ment for  taxes  must  be  made  against  the  owner  when  known. 
The  individual,  not  the  property,  pays  the  tax.  (Kelsey  v.  Ab- 
bott, 13  Cal.  609,  and  numerous  cases  therein  cited.)  A  tax 
deed  based  upon  an  assessment  of  land  not  made  to  true  owner, 
but  to  a  person  who  had  no  title  thereto,  is  void.  (Elumpke 
V.  Baker,  68  Cal.  569,  10  Pac.  197.)  An  assessment  of  lands 
owned  by  one  "Costro"  to  "Castero''  is  invalid.  {Enteric  v,  AU 
varado,  90  Cal.  444,  27  Pac.  356.) 

SULLIVAN,  C.  J. — This  is  an  action  in  ejectment,  brought 
by  the  state,  against  David  0.  Stevenson,  C.  C.  Stevenson,  and 
Henry  Haming,  to  recover  the  possession  of  lot  2  and  southeast 
quarter  of  northwest  quarter,  section  7,  township  4  north, 
range  1  east,  Boise  meridian.  The  defendants  David  0.  Steven- 
son and  Henry  Haming  filed  disclaimers,  and  defendant  C.  C. 
Stevenson  answered,  claiming  to  be  the  owner  of  said  premises; 
that  he  acquired  title  to  said  premises  under  and  by  virtue  of 
a  certain  tax  deed.  The  following  facts  appear  from  the  record : 
That  one  Adolph  Hempel  died  on  or  about  the  sixteenth  day  of 
April,  1887,  seised  in  fee  of  said  tract  of  land,  leaving  no  known 
heir  surviving  him;  that  letters  of  administration  were  duly  is- 
sued to  the  public  administrator  of  Ada  county  upon  the  estate 
of  said  deceased,  and  said  estate  duly  administered;  and  on  the 
sixteenth  day  of  January,  1889,  said  administrator  made  his 
final  report  therein,  which  was  allowed  and  approved-  It  ap- 
pears that,  when  siiid  final  report  was  approved,  said  adminis- 
trator hnd  in  his  hands  $6,093.34  in  cash  belonging  to  said  es- 
tate, the  lands  above  described,  and  certain  certificates  of  water 
stock;  that  said  cash  was  turned  into  the  state  treasury,  and 
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the  administrator  discharged.  It  also  appears  that  said  de- 
ceased was  a  foreigner^  and  that  no  heirs  or  claimants  have  ap- 
peared and  claimed  said  estate,  or  any  part  of  it.  It  also  ap- 
pears from  the  answer  of  the  defendant  that  said  real  estate  was 
assessed  for  county  and  state  purposes  in  the  year  1893,  and,  the 
taxes  not  having  been  paid,  became  delinquent ;  that  said  real 
estate  was  sold  by  the  tax  collector  to  one  F.  S.  Shirley,  for  the 
sum  of  fifty-one  dollars  and  fifty  cents,  and  thereafter  the  tax 
collector  conveyed,  by  tax  deed,  said  premises  to  said  Shirley; 
that  said  Shirley  thereafter  sold  and  conveyed  said  premises  to 
the  defendant  C.  C.  Stevenson.  Said  defendant  also  alleges 
that  he  has,  in  good  faith,  made  valuable  improvements  upon 
said  premises,  to  the  amount  of  ninety-five  dollars.  He  also 
avers  that  said  Hempel  died  leaving  a  sister  surviving  him,  re- 
siding in  Vienna,  Austria,  whose  name  was  unknown  to  defend- 
ant. The  issues  being  thus  made,  counsel  for  the  state  moved 
for  judgment  on  the  pleadings,  which  motion  was  granted,  and 
judgment  entered  against  the  defendant.  The  appeal  is  from 
the  judgment  Several  errors  are  assigned,  all  to  the  effect  that 
the  court  erred  in  sustaining  plaintiff's  motion  for  judgment  on 
the  pleadings. 

The  several  sections  of  the  Revised  Statutes  applicable  to  this 
case  are  as  follows : 

"Sec.  3715.  Eesident  aliens  may  take  in  all  cases,  by  succes- 
rion  as  citizens;  and  no  person  capable  of  succeeding  unrler  the 
provisions  of  this  title  is  precluded  from  such  succession  by  rea- 
son of  the  alienage  of  any  relative ;  but  no  nonresident  foreigner 
can  take  by  succession,  unless  he  appears  and  claims  such  suc- 
cession within  five  years  after  the  death  of  the  decedent  to  whom 
he  claims  succession. 

"Sec  5716.  When  succession  is  not  claimed  as  provided  in 
the  preceding  section,  the  district  court,  on  information,  must 
direct  the  attorney  general  to  reduce  the  property  to  his  or  the 
possession  of  the  territory,  or  to  cause  the  same  to  be  sold,  and 
the  same,  or  the  proceeds  thereof,  to  be  deposited  in  tlie  terri- 
torial treasury  for  the  benefit  of  such  nonresident  foreigner,  or 
his  legal  representative,  to  be  paid  to  him  whenever,  within  five 
years  after  such  deposit,  proof  to  the  satisfaction  of  the  terri- 
Idaho,  Vol.  6-24 
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.  torial  controller  and  treasurer  is  produced  that  he  is  entitled 
to  succeed  thereto. 

"Sec.  5717.  When  so  claimed,  the  evidence  and  the  joint 
order  of  the  controller  and  treasurer  must  be  filed  by  the  treas- 
urer as  his  voucher,  and  the  property  delivered  or  the  proceeds 
paid  to  the  claimant  on  filing  his  receipt  therefor.  If  no  one 
succeeds  to  the  estate  or  the  proceedg,  as  herein  provided,  tha 
property  of  the  decedent  is  placed  by  the  territorial  treasurer  to 
the  credit  of  the  school  fund." 

As  Hempel  died  intestate,  on  the  sixteenth  day  of  April,  1887, 
the  right  of  any  nonresident  foreigner  to  claim  said  land  under 
the  provisions  of  said  section  5715  expired  on  the  sixteenth  day 
of  April,  1892.  (See  State  v.  Smith,  70  Cal.  153,  12  Pac.  121; 
People  V.  Roach,  76  Cal.  294,  18  Pac.  407.)  After  the  last^ 
mentioned  date,  no  nonresident  foreigner  could  take  said  real 
property  by  suocession. 

The  question  arises  then.  In  whom  did  the  title  thereto  vest 
after  the  five  year  period  named  in  said  section  5715?  It  is 
contended  by  counsel  for  appellant  that  the  title  to  said  real 
estate  must  vest  somewhere,  and  could  not  be  held  in  abeyance, 
and  that  it  vested  in  the  sister,  as  heir  at  law  of  the  deceased. 
The  averment  in  the  answer  in  regard  to  deceased  having  a  sif- 
ter is  as  follows :  "Defendant  admits  that  succession  to  the  'es- 
tate of  said  Hemple  and  the  said  premises  has  not  been  claimed 
by  any  heir  of  said  deceased,  and  that  more  than  five  years  have 
elapsed  since  the  death  of  said  Hempel,  but  alleges  that  said 
B  empel  died  leaving  a  sister  residing  in  Vienna,  Austria,  whose 
name  is  unknown  to  defendant."  It  is  there  admitted  that  no 
heir  of  the  deceased  had  claimed  said  premises  within  the  five 
years  allowed  therefor  by  the  provisions  of  said  section  5715. 
Said  sister  was  barred  from  all  right  of  succession  to  said  prop- 
erty at  the  end  of  said  five  years  period.  If  she  had  title  (which 
we  do  not  concede)  during  those  five  years,  it  ended  when  that 
period  ended.  She  could  not  successfully  claim  succession  there- 
after. 

Conceding  the  suggestion  of  counsel  that  the  title  could  not 
remain  in  abeyance,  where  did  it  go  when  the  nonresident  for- 
eigner could  claim  it  no  longer  ?     We  think  it  went  to  the  state. 
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to  be  disposed  of  as  provided  by  said  sections  5716  and  5717, 
The  nonresident  foreign  heir  cannot  recover  the  real  property 
of  his  decedent  after  said  period  of  five  years,  but  the  law  per- 
mits him  to  receive  the  proceeds  of  the  sale  of  such  real  estate 
within  five  years  after  the  same  has  been  deposited  with  the 
state  treasurer,  upon  proper  proof.  As  no  succession  was 
claimed  within  the  five  year  period,  section  5716,  supra,  pro- 
vides that  the  district  court,  on  information,  must  direct  the 
attorney  general  to  reduce  the  property  to  his  possession,  or 
that  of  the  state,  or  cause  it  to  be  sold,  and  the  proceeds  thereof 
to  be  deposited  in  the  state  treasury,  for  the  benefit  of  such  non- 
resident foreigner  or  his  legal  representative,  to  be  paid  to  him ; 
provided,  within  five  years  after  such  deposit,  satisfactory  proof 
be  made  that  he  is  entitled  to  succeed  thereto.  The  proceeding 
therein  provided  is  not  for  the  purpose  of  transferring  the  title 
to  the  property  to  the  state,  or  declaring  an  escheat  to  the  state. 
It  is  for  the  purpose  of  reducing  the  property  to  the  possession 
of  the  attorney  general  or  the  state,  or  to  cause  it  to  be  sold. 
In  this  country  the  general  rule  is  that,  when  the  title  to  land 
fails  for  want  of  heirs,  it  escheats  to  the  state.  That  rule  is 
applicable  in  this  state.  No  nonresident  foreign  heir  having 
appeared  and  claimed  succession  within  five  years  after  the  death 
of  Hempel,  said  real  estate  escheated  to  the  state,  without  in- 
quest in  the  nature  of  ofiice  found,  to  vest  title  in  the  state.  The 
title  passed  by  operation  of  law,  without  court  proceedings  of 
any  kind,  as  no  proceeding  or  inquest  in  the  nature  of  "office 
found''  is  provided  for  by  statute  in  such  cases  in  this  state. 
As  the  state  acquired  title  to  said  land  by  escheat  on  the  six- 
teenth day  of  April,  1892,  any  assessment  of  taxes  on  said  land 
thereafter  was  absolutely  void,  and  no  title  could  result  there- 
from. The  judgment  of  the  court  below  is  affirmed.  Costs  of 
this  appeal  are  awarded  to  respondent. 

Huston  and  Quarles,  JJ.,  concur. 
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(December  30,  1898.) 
McGINNESS  V.  STANPIELD. 

[55  Pac.  1020.] 

Watbs  Kiohts — ^Appropriation  of  Water — Jurisdiction  of  Couktb. — 
In  an  action  to  settle  the  water  rights  of  various  parties  upon  a 
Hream,  the  district  court,  after  establishing  the  priorities  of  the 
Various  appropriators,  proceeded  to  decree  the  times  and  the  quan- 
tity which  each  appropriator  was  permitted  to  use  of  such  waters ; 
held,  error,  it  not  being  the  province  of  the  court  to  dictate  how 
or  when  the  right  acquired  by  the  appropriator  should  be  exer- 
cised,  so  long  as  such  use  was  within  the  limits  of  his  appropria- 
tion. 

Verbal  Contract — Admissibility  in  Evidence. — ^Under  the  statutes 
of  Idaho,  a  verbal  contract  for  the  sale  or  transfer  of  real  estate 
is  not  admissible  in  evidence  against  a  stranger  to  such  contract. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Elmore  County. 
N.  M.  Euick  and  F.  E.  Ensign,  for  Appellants. 

This  suit  was  instituted  for  the  purpose  of  establishing  the 
respective  priorities  of  right  to  the  use  or  the  waters  of  Cold 
Spring  creek  in  Elmore  county.  The  judgment  should  not  be 
upheld,  inasmuch  as  it  is  in  violation  of  the  plain  provisions 
of  the  statutes  of  this  state  enacted  in  1881  (Laws  11th  Sess., 
p.  267),  and  continued  in  force  in  the  Eevised  Statutes,  sec- 
tions 3155,  3159  and  3165.  {Eillman  v.  Hardwick,  3  Idaho, 
255,  28  Pac.  438 ;  Oeertson  v.  Barrack,  3  Idaho,  344,  29  Pac. 
42;  Kirk  v.  Bartholomew,  3  Idaho,  367,  29  Pac.  40.)  The 
verbal  sale  by  Stover  and  Montgomery  of  the  improvements  on 
the  Cold  Spring  ranch,  if  it  applied  to  the  water  right  used 
therewith,  did  not  operate  to  transfer  any  right  whatsoever  to 
the  prior  use  of  such  water,  but  amounted  to  an  express  abandon- 
ment of  such  water  right.  (Kinney  on  Irrigation,  sees.  253, 
264;  Hill  v.  Newman,  5  Cal.  445,  63  Am.  Dec.  140;  Smith  v. 
O'Hara,  43  Cal.  371,  376;  King's  River  Ditch  Co.  v.  Canal 
Co.,  60  Cal.  408;  Barkley  v.  Tiekcle,  2  Mont.  69.)  Prior  to 
the  enactment  of  any  law  of  the  territory  of  Idaho,  Congress 
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had  recognized  the  existence  of  rights  to  the  use  of  water  ac- 
quired hy  priority  of  possession,  and  for  a  time  prior  thereto, 
as  well  as  since,  water  rights  have  heen  regarded  as  real  estate 
or  an  interest  in  real  estate  to  be  conveyed  by  an  instrument  in 
writing  only.  It  was  so  decided  in  California  as  early  as  1855. 
(Hill  V.  Newman,  6  Cal.  445,  63  Am.  Dec.  140;  Lobdell  v.  Hall, 
3  Nev.  607;  Barkley  v.  Tiekele,  2  Mont.  59.) 

Hawley  &  Puckett,  for  Kespondenta. 

Counsel  for  appellant  say  that  the  court  cannot  decree,  in  the 
absence  of  a  statute  conferring  such  powers,  that  a  claimant  who 
has  established  a  priority  shall  make  use  of  said  right  at  certain' 
seasons  only.  We  urge  that  the  courts  not  only  have  such  power, 
but  that  it  is  their  duty,  to  limit  the  use  to  certain  seasons  in 
certain  cases.  {Eddy  v.  Simpson,  3  Cal.  249,  68  Am.  Dec.  408 ; 
Nevada  Water  Co.  v.  Powell,  34  Cal.  109,  91  Am.  Dec.  686; 
Ortman  v.  Dixon,  13  Cal.  36 ;  Lcbdell  v.  Simpson,  2  Nev.  274, 
90  Am.  Dec.  637.)  The  rights  of  each  appropriator  are  to  be 
determined  by  the  condition  of  things  at  the  time  he  makes  his 
appropriation.  So  far  is  this  rule  carried  that  those  who  were 
prior  to  him  can  in  no  way  change  in  extent  their  use  to  his  pre- 
judice, but  are  limited  to  the  right  enjoyed  by  them  when  he  se- 
cured his.  (Proctor  v.  Jennings,  6  Xev.  87,  3  Am.  Eep.  240 . 
To  the  same  eflPect  are  Cole  v.  Logan,  24  Or.  304,  33  Pac.  568 ; 
Ramelli  v.  Irish,  96  Cal.  214,  31  Pac.  41 ;  Oallaher  v.  Montecito 
V.  W.  Co,,  101  Cal.  242,  35  Pac.  770;  McGuire  v.  Brown,  106 
Cal.  660,  39  Pac.  1060;  Boeder  v.  Stein,  23  Nev.  92,  42  Pac. 
867.)  Can  a  water  right  be  transferred  by  oral  sale?  A  right 
which  secures  to  the  owner  of  a  tract  of  land  water  for  irrigating 
or  other  purposes  necessary  to  the  enjoyment  of  the  land  be- 
comes appurtenant  to  said  land  and  passes  by  a  conveyance 
thereof.  (Cane  v.  Crafts,  63  Cal.  135;  Farmer  v,  Ukiah  Water 
Co.,  56  Cal.  11;  StandaH  v.  B.  V.  Water  Co.,  77  Cal.  399,  19 
Pac.  689;  Cross  v.  Kitts,  69  Cal.  217,  58  Am.  Eep.  668,  10  Pac. 
409.)  -     ' 

HUSTON,  J.— This  action  was  brought  to  settle  the  rights 
of  the  various  parties  thereto  to  the  waters  of  Cold  Spring 
creek,  in  the  county  of  Elmore.    The  case  was  heard  by  the- 
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court  without  a  jury,  and  to  the  decree  entered  by  the  court  the 
appellants  take  certain  exceptions,  and  the  same  are  brought  to 
ufl  by  this  appeal  for  review. 

In  its  findings  of  fact,  the  court,  after  finding  the  date"  of  the 
appropriation  of  water  by  the  various  parties,  and  the  amount 
appropriated  by  them  severally,  proceeds  to  declare  the  amount 
io  be  used  on  each  several  tract,  and  the  time  when  the  same 
may  be  used,  and  it  is  to  this  action  of  the  court  that  the  first 
exception  of  the  appellants  goes.     Counsel  for  appellants  con- 
tend that  when  the  court  had  found  the  fact  of  appropriation, 
and  had  fixed  the  question  of  priority  and  extent  of  appropria- 
tion between  the  various  claimants,  its  powers  coased.     Section 
3155  of  the  Revised  Statutes  of  Idaho  is  as  follows:  "The  right 
to  the  use  of  running  water  flowing  in  a  river,  or  stream,  or 
down  a  canyon  or  ravine,  may  be  acquired  by  appropriation." 
Sec-tion  3159  is  as  follows :  "As  between  appropriators,  the  one 
first  in  time  is  the  first  in  right."     Section  3165 :  "All  ditches, 
canals,  and  other  works  heretofore  made,  constructed  or  pro- 
vided, by  means  of  which  the  waters  of  any  stream  have  been 
diverted  and  applied  to  any  beneficial  use,  must  be  taken  to  have 
secured  the  right  to  the  waters  claimed,  to   the   extent   of   the 
quantity  which  said  works  are  capable  of  conducting,  and  not 
exceeding  the  quantity  claimed,  without  regard  to  or  compliance 
with  the  requirements  of  this  chapter."    These  sections  of  the 
Revised  Statutes  have  been  several  times  passed  upon  and  con- 
strued (if  any  construction  was  required)  by  this  court.     (See 
Hillman  v.  HardwicJc,  3  Idaho,  255,  28  Pac.  438;  Oeerison  v. 
Barrack,  3  Idaho,  344,  29  Pac.  42;  Kirk  v.  Bartholomew,  3 
Idaho,  367,  29  Pac.  40.)     Priority  of  appropriation  having  been 
established,  as  well  as  the  amount  of  the  water  appropriated,  and 
the  beneficial  use  thereof,  it  seems  to  us  that  the  functions  of  the 
court  under  the  statute  have  reached  their  limit.     For  the  court 
to  dictate  the  manner  in  which  the  appropriator  shall  use  the 
water  so  appropriated,  so  long  as  it  is  adapted  to  a  useful  or  bene- 
ficial purpose,  is  going  beyond  its  province.     It  is  an  interference 
with  the  right  conferred  by  the  statute.     We  have  examined  the 
cases  cited  by  counsel  for  respondents,  but  we  are  unable  to  see 
their  applicability  to  the  case  at  bar,  or   wherein   they   conflict 
with  the  rule  heretofore  laid  down  by  this  court. 
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The  district  court  finds  in  its  fourth  finding  of  fact:  "That 
lands  upon  which  wild  hay  is  raised,  or  which  are  irrigated  for 
pasture  only,  do  not  require,  in  the  vicinity  of  Cold  Spring  creek, 
water  tx)  be  used  thereon  later  than  July  let  of  each  year.^'  The 
only  eyidence  we  find  in  the  record  upon  this  subject  is  found  in 
folio  276  of  the  record,  and  is  as  follows :  "It  has  been  the  cus- 
tom of  the  plaintiflEs  and  of  the  other  parties  to  this  suit  using 
water  for  irrigation  from  the  stream  to  turn  the  water  out  upon 
the  land  as  early  in  the  spring  of  the  year  as  the  frost  left  the 
,grouiid,  and,  with  the  exception  of  the  intervals  between  irrigat- 
ing periods,  and  while  removing  the  crops  from  the  land,  con- 
tinue the  use  of  the  water  until  the  ground  froze  in  the  fall." 
We  do  not  think  this  evidence  supports  the  said  fourth  finding. 
AVe  are  of  the  opinion  that,  so  long  as  the  appropriator  of  water 
applies  the  same  to  a  beneficial  or  useful  purpose,  he  is  the 
judge,  within  the  limits  of  his  appropriation,  of  the  times  when 
and  the  place  where  the  same  shall  be  used. 

Upon  the  trial  the  defendant  Stanfield  was  permitted,  over 
the  objection  of  the  appellants,  for  the  purpose  of  establishing 
priority  of  appropriation  of  the  water  of  Cold  Spring  creek,  to 
show  the  following  facts:  "Tliat  prior  to  May  1,  1869,  Jacob 
Stover  and  Ely  Montgomery  settled  upon  the  land  afterward 
known  as  the  ^Cold  Spring  ranch,'  now  owned  by  the  defendant 
Stanfield,  and  made  improvements  thereon.  In  the  spring  of 
that  year  they  constructtd  a  ditch,  and  diverted  from  Cold 
Spring  creek  a  quantity  of  water  sufficient  for  the  irrigation  of 
these  lands;  the  quantity  actually  used,  needed,  and  required 
npon  the  land  under  cultivation  and  for  hay  being  one  hundred 
and  thirty-six  inches,  measured  under  a  four-inch  pressure. 
Stover  and  Montgomery  continued  in  possession  of  the  land, 
using  said  amount  of  water  in  the  cultivation  thereof,  until  the 
spring  of  1875,  at  which  time  they  sold  the  improvements  on 
the  land  to  0.  S.  Glenn  for  the  consideration  of  $2,000.  Xo 
papers  were  executed,  nor  was  any  transfer  or  conveyance  in 
writing  made  by  Stover  and  Montgomery,  or  cither  of  them,  to 
Glenn,  of  the  land,  the  improvements  thereon,  or  the  water 
rights  apptrtenant  to  or  used  with  said  land ;  neither  was  there 
any  evidence  of  a  transfer  or  conveyance  in  writing  by  Stover 
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and  Montgomery,  or  either  of  them,  to  any  grantor  or  prede- 
cessor in  interest  therein,  or  of  the  improvements  thereon,  or 
of  the  water  rights  appurtenant  thereto/'  Appellants  assign 
the  action  of  the  court  in  permitting  said  defendant^ 
over  the  objection  of  plaintiffs,  to  establish  title  to  the 
land  and  the  water  right  appurtenant  thereto  by  proof  of  an 
oral  transfer,  as  error.  Possessory  titles  to  public  lands  have 
been  defined  by  the  statutes  of  Idaho  as  real  estate  since  the  or- 
ganization of  the  territory,  and  the  following  provision,  in  sub- 
stance, has  been  in  the  statutes  of  Idaho  since  the  laws  of  the 
first  session  of  the  territorial  legislature  (section  6007)  :  "No 
estate  or  interest  in  real  property,  other  than  for  leases  for  a 
term  not  exceeding  one  year,  nor  any  trust  or  power  over  or  con- 
cerning it,  or  in  any  manner  relating  thereto  can  be  created, 
granted,  assigned,  surrendert^l  or  declared,  otherwise  than  by 
operation  of  law,  or  a  conveyance  or  other  instrument  in  writ- 
ing, subscribed  by  the  party  creating,  granting,  assigning,  sur- 
rendering or  declaring  tire  same,  or  by  his  lawful  agent  thereunto 
authorized  by  writing/'  Under  the  statutes  we  are  unable  to 
hold  that  title  to  real  estate,  or  an  interest  in  real  estate,  can  be 
established  by  proof  of  a  verbal  transfer.  The  water  right  of  the 
defendant  Stanfield  dates  from  the  time  when  Glenn  went  into 
possession  under  his  purchase  from  Stover  and  Montgomery,  and 
commenced  to  use  the  water.  Counsel  for  respondents  cite  several 
decisions  in  support  of  the  contrary  contention,  but,  as  it  does 
not  appear  that  they  were  made  under  statutes  similar  to  ours, 
we  can  hardly  accept  them  as  authority  for  abrogating  our  own 
statutes. 

What  we  have  here  said  applies  as  well  to  the  proof  offered  by 
the  defendant  Ida  McGinness  in  relation  to  her  claim,  to  wit, 
a  verbal  transfer  from  Harvey  Glenn.  The  deed  subsequently 
procured  by  her  from  Glenn,  some  fourteen  years  after  he  had 
left  the  country,  could  only  liave  effect  from  its  date. 

Tlie  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  to  the  district  court,  with  instructions  to  correct  its 
findiups  of  fact  and  modify  its  decree  in  accordance  with  the 
views  herein  expressed ;  the  costs  to  appellants. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 
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ON    REHEAHINO. 
(January  31,  1899.) 

Per  CUEIAM.— The  petition  for  rehearing  filed  by  the  re- 
BpondentF  has  been  carefully  considered.  It  concedes  the 
oorrectness  of  the  rule  announced  in  the  original  opinion 
that  the  trial  court  erred  in  restricting  the  use  of  the 
water  appropriated  by  th6  appellants  during  certain  months, 
but  insisU  that  we  erred  in  holding  that  an  oral  contract  of  sale 
of  a  possessory  claim  upon  public  lands  is  not  admissible  in  evi- 
dence against  a  claimant  whose  right  is  anterior  to  such  oral  con- 
tract Upon  this  point  we  are  still  satisfied  of  the  correctness 
of  our  conclusion,  which  we  cannot  change  without  nullifying 
provisions  in  our  statutes.  No  good  cause  appearing  why  a  re- 
hearing should  be  granted,  the  same  is  hereby  denied. 


(December  31,  1898.) 
NASHOLDS  V.  McDONELL. 

[55  Pac.  894.] 

Pkbsons  Who  Cannot  Testify. — Section  5957  of  the  Revised  Statutes 
of  Idaho,  flubdivision  3,  does  not  apply  to  an  action  brought  to 
establish  a  triiBt^ 

Statute  or  Limitations  as  to  Cestui  Que  Tbust. — The  statute  of 
limitations  does  not  bejpn  to  run  against  a  cestui  que  trust  until 
a  trust  is  denied,  or  some  act  is  done  by  the  trustee,  inconsistent 
with  the  trust.  The  record  in  this  case  examined  and  found  to 
fuUy  murtain  the  findings  of  the  jury  and  judgment  of  the  court. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Lemhi  County. 

John  A.  Bagley  and  King,  Burton  &  King,  for  Appellant. 

Where  the  title  to  real  property  passes  by  the  agreement  and 
consent  of  the  parties,  by  deed  absolute  in  form,  expressing  a 
valuable  consideration,  in  the  absence  of  fraud,  mistake  or  a 
fiduciary  relation,  a  trust  cannot  be  grafted  into  the  transaction 
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or  the  terms  of  the  deed  overcome  by  parol  testimony;  the 
transaction  comes  within  the  statutes  of  fraud-  (Perry  on 
Trusts,  par.  83 ;  Flint  v.  Sheldon,  13  Mass.  443, 448,  7  Am.  Dec. 
162;  Browne  on  Statute  of  Frauds,  par.  106;  10  Am.  &  Eng. 
Ency.  of  Law,  69,  and  notes.)  The  cases  all  recognize  that 
the  party  who  undertakes  to  establish  by  parol  evidence  a  trust 
in  lands  in  opposition  to  the  deed  or  other  written  evidence  of 
the  title  has  a  task  of  great  difficulty,  and  he  must  fail  unless 
his  evidence  is  such  as  to  establish  his  case  beyond  all  contro- 
versy. Public  policy  and  the  safety  and  security  of  titles  re- 
quire that  this  rule  should  be  rigidly  enforced.  (Midmer  v. 
Midmer,  26  N.  J.  Eq.  304;  Clement  v.  Clement,  1  Jones'  Eq. 
184;  Kenedy  v.  Kenedy,  57  Mo.  73;  Johnson  v.  Quarles,  46  Mo. 
423;  Heame  v.  Insunmce  Co,,  20  Wall.  488;  Maxwell  Land 
Grant  Case,  121  TJ.  S.  381,  7  Sup.  Ct.  Eep,  1015.)  The  testi- 
mony of  respondent  was  incompetent  and  inadmissible.  Re- 
spondent does  not  claim  that  Nasholds  ever  had  the  money,  or 
took  the  title  to  the  property  in  violation  of  any  fiduciary  or 
confidential  relation,  but  that  he,  McDonell,  paid  one-half  the 
money  to  Colvin,  and  directed  him  to  give  the  deed  to  Nash- 
olds. If  a  trust  exists,  it  is  an  express  trust,  and  cannot  be 
proved  by  parol.  (Perry  on  Trusts,  sec.  79,  and  cases  hereto- 
fore cited.)  This  suit  is  in  the  nature  of  a  claim  or  demand 
against  the  estate  of  a  deceased  person,  and  respondent  cannot 
be  a  witness  as  to  any  matter  of  fact  occurring  before  the  death 
of  such  deceased  person.  (Idaho  Rev,  Stats.,  see.  5957,  subd. 
3.)  Courts  of  equity  often  act  upon  their  own  inherent  doc- 
trine of  discouraging  for  the  peace  of  society  antiquated  de- 
mands, by  refufiing  to  interfere  where  there  has  been  gross 
laches  in  prosecuting  rights,  and  will  not  give  relief  against 
conscience  or  public  convenience  where  a  party  has  j«lept  upon 
his  rights.  (Woods'  Limitations  of  Actiona,  435;  2  Story^s 
Equity,  par.  1520;  Stearns  v.  Page,  7  How.  819;  McOivney  v. 
McGivney,  142  Mass.  156,  7  N.  E.  721;  Perry  on  Trusts,  sees. 
141,  869;  1  Pomeroy's  Equity  Jurisprudence,  419.)  This  ac- 
tion is  barred  by  the  statute  of  limitations  of  this  state.  Civil 
actions  can  only  be  commenced  within  the  periods  prescribed  in 
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this  title,  after  the  causeo  of  action  shall  have  accrued.  (Idaho 
Kev.  Stats.,  sees.  4030,  4036;  Lord  v.  Morris,  18  Ca.  482;  White 
V.  Sheldon,  4  Nev.  280,  288.) 

Thomas  P.  Terrell  ajid  W.  T.  Reeves,  for  Respondent 

The  question  of  the  statute  of  fraud  is  a  new  one  in  this  case. 
It  was  never  mentioned  or  suggested  at  the  trial.  We  deem  it  a 
suflScient  answer  to  such  a  contention,  even  if  their  position 
were  true,  that  defendant  at  no  time  during  the  trial,  either  by 
demurrer,  answer,  or  objection  to  testimony,  raised  the  question 
of  the  statute  of  fraud,  and  cannot  now,  on  this  appeal,  for  the 
first  time,  be  heard  to  say  the  transaction  is  within  the  statute. 
When  a  contract  within  the  statute  of  fraud  is  proved  by  parol 
evidence  without  objection  or  exception,  the  right  to  invoke 
the  statute  is  waived,  and  it  cannot  afterward  be  insisted  upon . 
(Kraft  V.  Greathouse,  1  Idaho,  254,  259 ;  Osborne  v.  Endicott, 
fi  Cal.  149,  65  Am.  Dec.  498;  Nunez  v,  Morgan,  77  Cal.  427,  19 
Pac.  753;  Broder  v.  Conhlin,  77  Cal.  330,  19  Pac.  513;  Sweet- 
land  V.  Shatiuck,  66  Cal.  31,  4  Pac.  885 ;  Dorris  v.  Sullivan,  89 
Cal.  62,  26  Pac.  621.)  The  objection  to  the  evidence  must  be 
more  than  a  general  objection  to  competency;  it  must  call  the 
court's  attention  to  the  reason  why  it  is  incompetent;  the  ob- 
jection must  be  that  the  contract  is  within  the  statute,  and  is 
not  in  writing.  (Sweetland  v.  Shattuck,  66  Cal.  31,  4  Pac. 
885;  Eversdom  v.  Mahew,  85  Cal.  1,  21  Pac.  431-433,  24  Pac. 
382;  Keys  v.  Orannis,  3  Nev.  556;  State  v.  Jones,  7  Nev.  415; 
Thompson  v.  Thornton,  60  Cal.  142 ;  Wimans  v.  Hassey,  48  Cal* 
634;  Saterlee  v.  Bliss,  36  Cal.  489-507;  Dreux  v.  Domic,  18  Cal. 
83-89;  Owen  v.  Frinh,  24  Cal.  171-177.)  If  one  party  pays 
only  a  part  of  the  consideration,  the  party  taking  the  title  to 
the  whole  land  becomes  a  trustee  for  the  other  party  pro  tanto. 
{Case  V.  Codding,  38  Cal.  191;  Hidden  v.  Jordon,  21  Cal.  92; 
Millard  v.  Hathway,  27  Cal.  119-139;  Wasley  v,  Forman,  38 
Cal.  90.)  It  is  well  settled  that  if  a  man  pays  a  consideration 
and  has  a  deed  made  to  a  stranger  to  his  blood,  a  resulting  trust 
at  once  arises  in  favor  of  the  party  who  pays  the  purchase 
money.  The  law  prima  fmie  presumes  a  trust  in  favor  of  the 
person  who  has  paid  the  purchase  money,     (1  Perry  on  Trusts, 
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eecs.  143-147;  Cutler  v.  Tuitle,  19  N.  J.  Eq.  668;  Davis  v. 
Davis,  18  Colo,  ^^y  31  Pac.  499 ;  Ldkin  v.  Sierra  Butte  Min.  Co., 
25  Fed.  337.)  Counsel  for  appellant  discuss  the  question  as 
to  the  competency  of  respondent  to  testify  as  a  witness  to  the 
transactions  with  Egbert  Nasholds,  creating  the  trust  claimed; 
the  said  Nasholds  being  dead  at  the  time  of  trial.  Appellant 
contends  that  to  establish  and  enforce  this  trust  is  in  the  nature 
of  a  claim  against  the  estate  of  Nasholds,  deceased.  Section 
t)967,  subsection  3  of  the  Revised  Statutes  of  Idaho,  is  taken 
literally  from  section  1880,  subsection  3,  of  the  Code  of  Civil 
Procedure  of  California,  and,  of  course,  in  adopting  the  statute 
of  California,  we  adopted  such  construction  as  the  courts  of  that 
state  had  placed  upon  it.  Fortunately  for  respondent,  this 
identical  statute  has  been  learnedly  construed  by  a  comparatively 
recent  California  case,  in  an  action  establishing  and  enforcing 
a  resulting  trust,  to  which  we  call  the  court's  especial  attention. 
{Meyers  v.  Reinstein,  67  Cal.  89,  7  Pac.  192.)  The  statute  of 
limitation  did  not,  therefore,  begin  to  run  until  after  the  re- 
pudiation of  trust  in  1894.  The  repudiation  of  the  trust  was 
a  fraud  upon  the  respondent,  which  he  did  not,  and  could  not> 
discover  until  such  repudiation  occurred.  (White  v.  Sheldon, 
4  Nev.  280;  McGlure  r.  Colyear,  80  Cal.  378,  22  Pac  175; 
Barroilhet  v.  Anspacher,  68  Cal.  116,  8  Pac.  804;  Love  v. 
Watkins,  40  Cal.  648-670,  6  Am.  Rep.  624;  Jones  v.  Throck- 
morion,  57  Cal.  368.)  The  statute  will  not  begin  to  run  against 
the  cestxii  que  trust  or  joint  tenant  while  the  latter  is  in  posses- 
sion of  the  trust  estate.  (Oilbert  v.  Sleeper,  71  Cal.  290, 12  Pac. 
172 ;  McCauley  v.  Harvey,  49  Cal.  497.)  The  statute  of  limita- 
tions does  not  begin  to  nm  against  a  cestui  que  trust  in  posses- 
sion until  ouster,  whether  the  trust  be  an  express  or  an  implied 
trust.  (Henderson  v,  Hines  (Pa.),  6  Atl.  52;  LaJcin  v.  Sierra 
Butte  0.  M.  Co.,  26  Fed.  337;  Taylor  v.  Holmes,  14  Fed.  498; 
Luco  V.  De  Toro,  91  Cal  406,  27  Pac.  1082-1084.) 

'HUSTON,  J.— PlaintifE  brings  this  action  to  establish  a 
trust  in  his  behalf  in  certain  real  estate  situated  in  Salmon  City, 
Lemhi  county,  Idaho,  and  to  compel  defendant  to  convey  to 
him  a  one-half  interest  in  said  property.     The  case  was  tried  by 
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the  court  with  a  jury.  The  facts,  as  ahown  by  the  record  and 
found  by  the  jury,  are  substantially  as  follows :  in  the  year  1882 
plaintiff  and  Egbert  Nasholds,  tlie  husband  of  appellant,  were 
partners  engaged  in  the  business  of  running  a  stage  line  in 
Lemhi  county,  Idaho.  In  September  of  that  year,  plaintiff  and 
said  Nasholds  purchased  of  one  Calvin  the  real  estate  in  ques- 
tion, being  certain  lots  in  the  town  of  Salmon  City,  Lemhi 
county,  giving  in  payment  therefor  their  two  joint  and  several 
notes  for  the  sum  of  $500  each,  due  in  twelve  and  eighteen 
months,  respectively,  with  interest  at  the  rate  of  twelve  per  cent 
per  annum.  Immediately  after  the  purchase  of  said  property, 
plaintiff  and  said  Nasholds  (the  latter  being  a  married  man, 
and  the  plaintiff  a  single  man),  went  into  possession  of  said 
property,  and  continued  so  in  possession  until  the  death  of  said 
Nasholds,  which  occurred  in  March,  1892,  since  which  time 
plaintiff  and  defendant  have  occupied  said  premises  up  to  the 
time  of  the  commencement  of  this  suit  At  the  time  of  the  pur- 
chase of  said  property,  the  same  was  public  land  of  the  United 
States,  but  was  subsequently  patented  under  the  townsite  laws 
of  the  United  States;  and  thereafter,  in  1883,  the  same  was 
deeded  by  the  probate  judge  of  Lemhi  county  to  said  Egbert 
Nasholds.  This  conveyance  by  the  probate  judge  to  Nasholds 
was  made  in  pursuance  of  an  agreement  or  understanding  be- 
tween plaintiff  and  said  Nasholds  that,  as  he  (Nasholds)  was 
a  married  man,  he  should  take  the  title,  and  hold  the  same  for 
the  joint  benefit  of  himself  and  plaintiff.  In  1884,  plaintdff  and 
said  Nasholds  having  become  involved  in  their  operations  of 
running  said  stage  line,  they  deemed  it  advisable  to  file  a  home- 
stead upon  said  property;  and,  as  Nasholds  was  the  only  one 
competent  to  file  such  claim,  it  was  agreed  that  he  should  file  it. 
In  1886,  the  firm  made  an  assignment  of  their  stage  property 
and  interests.  The  property  had  been  used  and  occupied  as  a 
hotel  for  some  time  prior  to  the  death  of  Nasholds.  The  hotel 
business  was  conducted  by  Nasholds  and  his  wife,  the  defend- 
ant, up  to  the  time  of  Nasholds'  death,  since  which  time  it  has 
been  conducted  by  defendant  and  her  two  daughters.  Plain- 
tiff continued  to  occupy  the  premises  jointly  with  defendant 
during  the  entire  time.    No  accounts  were  ever  kept,  either  be- 
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tween  plaintiflf  and  Nasholds,  or  plaintiff  and  defendant  since 
the  death  of  Nasholds.  Plaintiff  contributed  toward  the  ex- 
penses of  running  the  house.  No  account  for  board  was  ever 
made  against  him.  He  also  contributed  his  portion  in  paying 
the  taxes  in  1892  and  1893.  Some  improvements  were  made 
upon  the  premises.  They  were  paid  jointly  by  defendant  and 
plaintiff.  The  notes  given  for  the  purchase  price  of  the  prop- 
eri^y  were  not  paid  at  maturity,  and  suit  was  brought  thereon, 
and  judgment  recovered  against  Nasholds  and  plaintiflf,  which 
was  subsequently  paid  by  them,  plaintiff  paying  something 
more  than  one-half.  No  ariicles  of  copartnership,  or  other 
writings  of  any  kind,  were  ever  made  between  the  parties.  This 
sort  of  partnership  dealings,  while  repugnant  to  all  correct 
business  principles  and  rules,  was,  in  the  early  settlement  of  this 
country,  and  to  some  extent  still  continues  to  be,  quite  common, 
especially  in  mining  camps  and  localities.  All  the  rents  and 
profits  from  the  property  have  been  appropriated  by  the  defend- 
ant. At  the  conclusion  of  the  trial  the  court  submitted  fifteen 
findings  to  the  jury,  all  of  which  were  found  in  favor  of  the 
plaintiff,  and  were  accepted  by  the  court.  We  have  carefully 
examined  the  record,  and  are  satisfied  that  the  findings  of  the 
jury  are  fully  supported  by  the  evidence. 

The  objection  of  the  defendant  to  the  competency  of  plain- 
tiff as  a  witness  is  not  well  taken.  Subdivision  3  of  section 
5957  of  our  Revised  Statutes  has  no  application  to  a  case  of 
this  character.     (Myers  v.  Reinstein,  67  Cal.  89,  7  Pac.  192.) 

The  statute  of  limitations  does  not  commence  to  run,  in  cases 
of  trust,  until  the  trust  is  denied,  either  directly,  or  by  some 
act  by  the  trustee  inconsistent  with  the  trust.  None  of  these 
things  occurred  in  this  case  until  the  time,  or  immediately  pre- 
ceding the  time,  of  the  commencement  of  this  suit.  (White  v. 
Sheldon,  4  Nev.  280.) 

Finding  no  error  in  the  record,  and  believing  that  exact 
justice  has  been  done  between  the  parties  by  the  judgment  and 
decree  of  the  trial  court,  the  judgment  and  decree  of  the  district 
court  are  affirmed,  with  costs  to  respondent 

Sullivan,  C.  J.,  concurs. 
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Quarles,  J.,  having  been  of  counsel  for  the  respondent,  took 
no  part  in  the  hearing  or  decision  of  this  case. 

ON    REHEAKING. 

(January    28,    1899.) 

SULLIVAN,  J. — A  petition  for  rehearing  has  been  filed 
herein.  As  it  presents  nothing  new,  and  nothing  but  what  was 
fully  considered  by  the  court  in  the  determination  of  the  case, 
a  rehearing  must  be  denied,  and  it  is  so  ordered. 

Huston,  C.  J.,  concurs. 

Quarles,  J.,  having  been  of  counsel  for  one  of  the  parties, 
took  no  part  in  the  consideration  or  determination  of  the  peti- 
tion for  a  rehearing. 


(January    3,    1899.) 
STATE  V.  ANTHONY. 

L55  i'ac.  884.] 

Rafk — iNSumciENCY  OP  Evn)ENCE. — ^Where  improper  and  prejudicial 
evidence  is  introduced  by  the  state,  a  judgment  against  the  de- 
fendant must  be  set  a^ide,  and  the  cause  remanded. 

Same — Substantial  Ck)NrLicT  in  Evidence. — Where  there  is  a  sub- 
stantial conflict  in  the  material  evidence,  and  there  has  been  im- 
proper and  prejudicial  evidence  introduced  by  the  state,  this  court 
will  not  undertake  to  determine  whether  the  conflicting  evidence 
is  sufficient  to  establish  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt. 

(^BOSS-ExAiiiNATioN  OF  DEFENDANT. — Under  the  provisions  of  section 
6082  of  the  Revised  Statutes,  after  the  examination  of  a  witness 
has  been  concluded,  on  both  sides,  the  witness  may  be  recalled  by 
leave  of  court,  for  further  examination. 

Impeachment. — Under  the  facts  of  this  case,  it  was  error  to  compel 
the  defendant  to  answer  questions  concerning  an  alleged  attempt 
to  debauch  a  child,  which  matter  was  not  connected  in  the  remotest 
degree  with  the  crime  for  which  the  defendant  was  being  tried. 

Same. — ^The  credibility  of  a  witness  may  be  impeached  by  proof  that 
he  has  made  statements  relevant  to  the  issues  out  of  court,  con-i 
trary  to  what  he  has  testified  to  on  the  trial. 
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Same. — ^Under  the  provisions  of  section  6082  of  the  Revised  Statutes,  a 
witness  may  be  impeached:  1.  By  contradictory  evidence;  2.  By 
evidence  that  his  general  reputation  for  truth,  honesty  or  integ- 
rity is  bad;  but  cannot  be  impeached  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  examination 
of  the  witness,  or  the  record  of  the  judgment,  that  the  witness 
has  been  convicted  of  a  felony. 

Instructions — ^Reasonablb  Doibt. — It  was  not  error  for  the  court 
to  refuse  to  instruct  the  jury,  that  however  slight  the  "reasonable 
doubt''  might  be  if  fairly  based  on  the  evidence,  the  defendant  must 
be    acquitted. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Cassia  County. 

Hawley  &  Puckett,  for  Appellant. 

It  is  the  universal  rule  that  where  the  defendant  denies  the 
act,  the  alleged  injured  party  must  be  corroborated.  (Matthews 
V.  State,  19  Neb.  330,  27  N.  W.  234;  Oazley  v.  State,  17  Tex. 
App.  267;  People  v.  Ticrney,  67  Cal.  64,  7  Pac.  37;  State  v. 
Cook,  65  Iowa,  660,  22  N.  W.  675;  Carney  v.  State,  118  Ind. 
625,  21  N.  E.  48.)  Rebutting  evidence  has  been  defined  by 
the  supreme  court  of  Idaho  as  that  "which  is  given  to  explain, 
repel,  counteract  or  disprove  testimony  or  facts  given  in  evi- 
dence by  the  adverse  party.  (People  v.  Page,  1  Idaho,  189.) 
The  rule  is  well  settled  that  in  rebuttal  in  criminal  cases  the 
prosecution  is  restricted  to  evidence  controverting  the  facts 
proven  by  the  defendant.  (3  Bice  on  Evidence,  326  et  seq., 
and  authorities  cited;  Ford  v.  Niles,  1  Hill,  301.)  Evidence 
of  other  crimes  will  not  be  admitted  upon  the  trial  of  a  de- 
fendant upon  a  criminal  charge.  (3  Rice  on  Evidence,  207, 
208 ;  State  v.  Lapage,  67  N.  H.  245,  24  Am.  Rep.  69,  and  au- 
thorities cited;  Dunn  v.  State,  2  Ark.  229,  35  Am.  Dec.  64; 
Shaffner  v.  Commonwealth,  72  Pa.  St.  60,  13  Am.  Rep.  649; 
People  V.  Sharp,  107  N.  Y.  427,  1  Am.  St.  Rep.  858,  14  N.  E. 
319 ;  Commonwealth  v.  Campbell,  1  Allen,  541 ;  People  v.  Fuliz, 
109  Cal.  258,  41  Pac.  1040.)  When  several  felonies  are  con- 
Tiected  together,  so  as  to  form  one  entire  transaction,  the  one  is 
evidence  to  show  the  character  of  the  other.  (Roscoe^s  Criminal 
Evidence,  86;  3  Rice  on  Evidence,  208,  and  authorities  cited; 
People  V.  Lane,  100  Cal.  379,  34  Pac.  866.)     But  it  is  never 
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competent  in  a  criminal  trial  to  show  that  defendant  was  guilty 
of  an  independent  crime  not  connected  with  or  leading  up  to 
the  crime  for  which  he  is  on  trial,  except  for  the  purpose  of 
showing  motive,  interest  or  guilty  knowledge.  (3  Bice  on  Evi- 
dence, 209 ;  People  v.  Oreenwall,  108  N.  Y.  301,  2  Am.  St.  Rep. 
415,  15  N,  E.  404;  Peofle  v.  Walters,  98  Cal.  138,  32  Pac. 
864.)  And  wherever  there  is  doubt  as  to  the  admissibility 
of  the  evidence,  the  doubt  should  be  resolved  in  favor  of  the 
defendant,  as  such  evidence,  from  its  very  nature,  is  preju- 
dicial in  its  character.  (3  Rice  on  Evidence,  209;  Shaffner  v. 
Commonwealth,  72  Pa.  St.  60,  13  Am.  Rep.  649.)  But  the 
prosecution  cannot  show  in  evidence  the  commission  of  other 
offenses  for  the  purpose  of  increasing  the  likelihood  of  his 
having  committed  the  particular  crime  charged.  (People  v. 
Jones,  31  Cal.  565 ;  People  v.  Hartman,  62  Cal.  562 ;  People  v. 
McNutt,  54  Cal.  116;  People  v.  Scott,  74  Cal.  94,  15  Pac.  384; 
People  V.  Jones,  32  Cal.  80;  People  v.  O'Brien,  96  Cal.  171, 
31  Pac.  46;  Roper  v.  Territory,  7  N.  Mex.  255,  33  Pac.  1014; 
State  V.  Bonsor,  49  Kan.  758,  31  Pac.  736;  Shaffner  v.  Com- 
monwealth, 72  Pa.  St.  60,  13  Am.  Rep.  649 ;  Farris  v.  People, 
129  HI.  129,  16  Am.  St.  Rep.  283;  21  N.  E.  821;  State  v.  Ster- 
rett,  71  Iowa,  386,  32  N.  W.  387.)  Guilt  cannot  be  shown  nor 
can  the  weight  of  evidence  be  increased  by  showing  that  de- 
fendant has  committed  other  offenses.  (People  v.  Tucker,  104 
CaL  440,  38  Pac  196;  People  v.  Smith,  106  Cal.  73,  39  Pac. 
40.) 

R.  E.  McParland,  Attorney  General,  and  E.  J.  Dockery,  for 
the  State. 

For  the  purposes  of  this  case,  it  may  be  admitted  that  cor- 
roborating evidence  is  necessary  to  convict,  for  we  have  here 
very  complete  and  the  strongest  kind  of  corroborating  evidence 
of  guilt,  and  the  cases  cited  by  appellant  in  support  of  that 
rule  need  not  be  here  examined  or  questioned,  although  au- 
thorities are  numerous  where  convictions  have  been  sustained 
which  were  founded  on  the  uncorroborated  evidence  of  a  girl  be- 
low ten  years.  (Bishop's  New  Criminal  Procedure,  968,  subd. 
2;  State  v,  Lattin,  29  Conn.  389;  AnonymouSy  1  Russell  on 
Crimes,  3d  Eng.  ed.,  696,  and  note.)  The  extent  to  which 
Idaho,  VoL  6-25 
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cross-examination  may  be  carried  is  a  matter  resting  in  the 
sound  discretion  of  the  trial  court.  (Jones  on  Evidence,  837, 
842,  and  cases  cited  in  note  18;  Lewis  v.  Steiger,  68  Cal.  200, 
8  Pac.  884;  Davis  v.  Roby,  64  Me.  427;  State  v.  RoherU,  81  N. 
C.  65;  Ballard  v.  Lambert,  40  Ala.  204;  1  Greenleaf  on  Evi- 
dence, sec.  462;  2  Taylor  on  Evidence,  sec.  1451.)  If  charge 
is  adultery,  the  accused  may  be  asked  if  he  has  not  committed 
the  offense  with  the  person  named  in  the  indictment  at  other 
times.  (Jones  on  Evidence,  sec.  845;  Commonwealth  v. 
Nichols,  114  Mass.  285,  19  Am.  Rep.  346.)  Where  the  action 
was  for  indecent  assault  counsel  were  allowed  to  ask  the  de- 
fendant whether  he  had  before  been  arrested  for  a  similar  of- 
fense and  whether  he  had  paid  money  in  settlement  of  such 
former  charge.  (Jones  on  Evidence,  sec.  842;  Leland  v. 
Kauth,  47  Mich.  508,  11  N.  W.  292;  State  v.  Martin,  124  Mo. 
514,  28  S.  W.  12.)  In  various  later  decisions  the  wholesome 
rule  has  been  adopted  that  a  witness  may  be  questioned  speci- 
ally on  any  vicious  or  criminal  act  of  his  life,  and  compelled  to 
answer  unless  he  claims  his  privilege.  {People  v.  Webster,  139 
N.  Y.  73,  34  N.  E.  730;  State  v.  Hack,  118  Mo.  92,  23  S.  W. 
1089;  State  V.  Pratt,  121  Mo.  566,  26  S.  W.  556;  Carrol  v. 
State,  32  Tex.  Cr.  Rep.  431,  40  Am.  St.  Rep.  786,  24  S.  W.  100; 
People  V.  Harrison,  93  Mich.  594,  63  N.  W.  726;  Roberts  v. 
Commonwealth,  94  Ey.  499,  22  S.  W.  846.)  It  is  a  general 
rule  that  when  a  party  becomes  a  witness  the  same  rules  of  cross- 
examination  apply  to  him  as  to  other  witnesses.  {Clark  v. 
Reese,  35  Cal.  89;  Rowland  v.  Jenks,  7  Wis.  57;  State  v. 
Merriman,  34  S.  C.  16,  12  S.  E.  619.)  And  even  greater  lib- 
erty  in  such  cases  may  be  allowed  in  cross-examination  on  mat- 
ters not  mentioned  in  direct  examination.  {Knapp  v.  Schuer^ 
der,  24  Wis.  70;  Monis  v,  Cargill,  57  Wis.  251,  15  N.  W.,  148; 
State  V.  Bulla,  89  Mo.  595,  1  S.  W.  764;  Este  v.  WUshire,  44 
Ohio  St.  636,  10  N.  E.  677 ;  CommonweMh  v.  Price,  10  Gray^ 
472,  71  Am.  Dec.  668,  and  note;  Sharp  v.  Hoffman,  79  Cal. 
404,  21  Pac.  846;  State  v.  Ober,  52  N.  H.  459,  13  Am,  Rep. 
88;  Commonwealth  v.  Nichols,  114  Mass.  285,  19  Am.  Rep. 
346;  Commonwealth  v.  Smith,  163  Mass.  411,  40  N.  E.  189; 
Raines  v.  State,  88  Ala.  91,  7  South.  315;  Peck  v.  State,  86 
Tenn.  269,  6  S.  W.  389;  Connors  v.  People,  60  N.  Y.  240.) 
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A  prior  purpose  to  ravish  the  same  woman,  or  perhaps  any 
other,  as  indicated  by  threats  or  other  evidence,  may  be  shown. 
{Wood  V.  State,  28  Tex.  App.  61,  12  S.  W.  405;  Barnes  v. 
State,  88  Ala.  204,  16  Am.  St.  Bep.  48,  7  South.  38;  Massey 
V.  State,  31  Tex.  Cr.  Rep.  371,  20  S.  W.  758;  Sharp  v.  State, 
15  Tex.  App.  171.) 

SULLIVAN,  C.  J. — The  defendant  was  convicted  of  the 
crime  of  rape,  alleged  to  have  been  committed  upon  a  girl  ten 
years  of  age,  and  sentenced  to  a  term  of  twenty-five  years^  im- 
prisonment. This  appeal  is  from  the  judgment  and  the  order 
overruling  a  motion  for  a  new  trial.  The  errors  assigned  go 
to  the  insufficiency  of  the  evidence  to  sustain  the  verdict,  and 
in  compelling  the  defendant  to  testify  in  regard  to  an  alleged 
criminal  assault  on  a  young  girl  by  name  of  Marshall,  alleged 
to  have  occurred  in  1895,  and  in  allowing  witness  Alfred  Mar- 
shall to  testify  in  regard  to  said  alleged  criminal  assault. 

As  to  the  insufficiency  of  the  evidence  to  sustain  the  verdict: 
We  have  made  a  careful  examination  of  the  evidence,  and  no 
good  can  result  from  an  analysis  of  it  here.  Had  the  jury 
found  the  defendant  guilty  upon  the  legal  evidence  found  in 
the  transcript,  this  court  would  not  be  inclined  to  disturb  the 
verdict;  but  as  improper  evidence  was  introduced,  over  the  ob- 
jection of  the  defendant,  we  are  unable  to  determine  what  the 
verdict  of  the  jury  would  have  been  if  the  improper  evidence 
had  not  been  introduced.  Whether  the  legal  evidence  intro- 
duced on  the  trial  was  sufficient  to  establish  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt  is  a  question,  in  the  first 
instance  at  least,  for  the  jury,  as  there  is  a  material  conflict 
therein. 

At  the  conclusion  of  the  evidence  for  the  defense,  and  after 
the  defense  had  rested,  the  defendant,  over  his  objection,  was 
recalled  by  the  prosecution  for  further  cross-examination,  and 
this  is  urged  as  error.  Section  6081  of  the  Revised  Statutes, 
provides,  inter  alia,  that,  after  the  examinations  on  both  sides 
are  concluded,  the  witness  cannot  be  recalled  without  leave  of 
court,  and  leave  is  granted  or  withheld  in  the  sound  discretion 
of  the  court.  Upon  a  proper  showing,  the  court,  exercising  a 
sound  discretion,  may  permit  the  recall  of  a  witness  for  further 


Digitized  by  VjOOQIC 


388  State  v.  Anthony.  [6  Idaho, 

Opinion  of  the  Court— Sullivan,  C.  J. 

examination.  In  this  case  the  witness  was  recalled  for  further 
cross-examination,  after  defendant  had  rested.  And  section 
6079  of  the  Revised  Statutes,  as  amended  by  Laws  of  1889 
(15th  Sess.)  page  1,  provides  that  "the  opposite  party  may 
cross-examine  the  witness  as  to  any  facts  stated  in  his  direct 
examination  or  connected  therewith,  and,  in  so  doing,  may  put 
leading  questions.  The  cross-examination  is  confined  to  the 
facts  stated  by  the  witness  in  his  direct  examination,  or  con- 
nected therewith.  The  pretended  cross-examination  did  not  re- 
late to  any  facts  stated  by  the  witness  in  his  direct  examina- 
tion, or  connected  therewith.  The  testimony  of  the  defendant 
in  his  direct  examination  was  confined  to  the  crime  for  which 
he  was  being  tried,  and  the  pretended  cross-examination  related 
wholly  to  an  alleged  occurrence  between  the  defendant  and  the 
Marshall  giri,  in  the  year  1896,  and  not  connected  with  the  crime 
for  which  defendant  was  being  tried  in  the  remotest  degree. 

But  it  is  contended  by  counsel  for  the  state  that  said  cross- 
examination  was  not  "for  the  purpose  of  increasing  the  likeli- 
hood of  defendant  having  committed  the  offense  with  which 
he  was  charged,*^  but  was  for  the  purpose  of  testing  defendant's 
credibility,  and  for  impeachment.  The  credibility  of  a  witness 
may  be  impeached  by  proof  that  he  has  made  statements  out 
of  court  contrary  to  what  he  testified  to  at  the  trial ;  but  that  is 
confined  to  such  matters  as  are  relevant  to  the  issues.  (1  Green- 
leaf  on  Evidence,  13th  ed.,  sec.  462.)  Section  6082  of  the 
Revised  Statutes,  provides  how  a  witness  may  be  impeached  (1) 
by  contradictory  evidence,  or  (2)  by  evidence  that  his  general 
reputation  for  truth,  honesty,  or  integrity  is  bad.  That  section 
also  provides  that  a  witness  cannot  be  impeached  by  evidence 
of  particular  wrongful  acts,  except  that  it  may  be  shown  by 
the  examination  of  the  witness,  or  the  record  of  the  judgment, 
that  the  witness  had  been  convicted  of  a  felony.  In  this  case 
the  district  attorney  undertook  by  cross-examination  to  show 
that  the  defendant  attempted  to  debauch  a  child,  about  one 
year  prior  to  his  conviction  in  this  action.  The  defendant  de- 
nied the  charge,  and  the  district  attorney  then  put  on  the  wit- 
ness, Alfred  Marshall,  who  testified  that  he  caught  the  defend- 
ant in  a  compromising  position  with  the  child  above  referred 
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to.  In  other  words,  an  attempt  was  made  to  discredit  and  im- 
peach the  defendant  by  contradicting  him  in  regard  to  a  partic- 
ular wrongful  act,  that  had  not  the  remotest  connection  with 
the  crime  of  which  the  defendant  stood  charged  and  was  con- 
victed. An  attempt  was  made  to  discredit  the  defendant  on 
a  matter  entirely  irrelevant  to  the  issue  then  being  tried.  That 
was  not  permissible.  It  is  said  in  section  463  of  1  Greenleaf  on 
Evidence,  thirteenth  edition:  "But  it  is  only  in  such  nature  as 
are  relevant  to  the  issue  that  the  witness  can  be  contradicted.^* 
Evidence  of  a  particular  wrongful  act  cannot  be  introduced  to 
impeach  a  witness,  "except  that  it  may  be  shown  by  the  ex- 
amination of  the  witness  or  the  record  of  the  judgment  that 
he  had  been  convicted  of  a  felony.^'  (See  Rev.  Stats.,  sec.  6082, 
supra,)  It  is  not  claimed  that  the  defendant  had  been  convicted 
of  the  alleged  wrongful  act  of  defendant  with  the  Marshall  girl. 
In  fact,  the  record  shows  that  he  had  not  been.  That  provision 
of  said  section  of  the  Eevised  Statutes  prohibits  the  impeach- 
ment of  a  witness  by  evidence  of  a  wrongful  act,  unless  such 
act  was  a  felony,  and  the  witness  had  been  convicted  thereof. 

Counsel  for  the  state  cite  authorities  which  are  claimed  to 
sustain  their  contention  on  the  point  under  consideration.  We 
shall  not  attempt  to  review  them  here;  for,  if  they  sustain  re- 
Bpondent's  contention,  they  must  be  under  statutes  different 
from  our  section  6082  of  the  Revised  Statutes.  State  v.  Mc* 
Guire,  87  Mo.  642,  is  cited.  It  holds  that,  if  a  defendant  goes 
on  the  stand  as  a  witness,  he  may  be  impeached  by  the  record  of 
former  conviction  of  grand  larceny,  and  supports  the  conclu- 
sion reached  in  this  opinion.  Nothing  could  have  been  more 
prejudicial  to  the  defendant  than  the  testimony  under  considera- 
tion. The  court  having  admitted  it  as  competent  evidence,  its 
prejudicial  effect  on  the  minds  of  the  jurors  could  net  havo 
been  removed  by  an  instruction  of  the  court  attempting  to  con- 
fine its  effect  to  discrediting  the  testimony  of  the  defendant. 
After  a  most  careful  examination  of  the  evidence,  we  are  not 
prepared  to  say  that  the  defendant  would  have  been  convicted 
had  not  the  court  erred  in  admitting  the  evidence  in  regard  to 
the  Marshall  girl. 

It  is  urged  by  counsel  for  the  state  that  it  would  be  difficult 
to  find  a  case  more  revolting  than  this,  and  well-nigh  impossiblo 
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to  find  a  subject  who  belonged  to  a  lower  stratum  of  humanity 
than  the  defendant,  and  that  society  ought  to  be  protected  from 
defendant,  and  from  the  demoralizing  and  corrupting  effects 
of  a  retrial  of  this  case.  The  defendant  is  presumed  to  be  in- 
nocent until  he  is  proven  guilty  according  to  the  established 
rules  of  law.  And,  if  one  is  convicted  in  violation  of  these 
rules,  his  conviction  is  illegal,  and  on  proper  application  will 
be  set  aside.  The  law  is  sufficient  to  protect  society.  If  it 
is  not,  the  remedy  is  in  the  hands  of  the  law-making  power. 
Under  our  criminal  laws,  no  judgment  of  conviction  can  be 
set  aside  because  of  any  teclinical  errors  or  defects  which  do 
not  affect  the  substantial  rights  of  the  defendant.  But,  when 
errors  are  made  that  do  affect  the  substantial  rights  of  a  de- 
fendant (as  was  done  in  this  case),  the  judgment  must  be  set 
aside,  and  a  new  trial  granted.  It  was  prejudicial  error  to 
compel  the  defendant  to  testify  in  regard  to  the  alleged  occur- 
rence with  the  Marshall  child,  and  prejudicial  error  to  admit 
any  evidence  whatever  in  regard  thereto. 

The  court  struck  from  an  instruction  asked  by  the  defendant 
the  sentence,  "And  no  mater  how  slight  that  doubt  may  be,  aa 
long  as  it  is  reasonable,  and  based  fairly  upon  the  evidence, 
you  should  acquit,"  which  is  assigned  as  error.  The  court  was 
asked  by  that  instruction  to  define  or  gauge  the  degree  to  which 
a  jury  must  be  convinced  in  order  to  justify  a  verdict  of  guilty. 
We  know  of  no  formula  to  which  a  court  may  resort  for  thut 
purpose,  and  we  think  all  attempts  to  establish  such  have  re- 
sulted in  failure.  (Wells  on  Law  and  Fact,  sec.  579.)  There 
was  no  error  in  striking  from  the  instruction  the  above-quoted 
sentence. 

As  the  case  must  be  sent  back  for  further  proceedings,  we 
will  call  attention  to  the  fact  that,  as  the  person  upon  whom 
the  alleged  rape  was  committed  is  shown  to  have  been  ten  years 
of  age,  she  was  incapable  of  consenting  to  the  act;  so  any  evi- 
dence of  the  character  or  reputation  or  acts  of  the  girl  show- 
ing want  of  chastity  is  wholly  irrelevant  and  immaterial,  and 
should  not  have  been  admitted.  The  judgment  is  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance  with 
the  views  expressed  herein. 

Huston  and  Quarles,  JJ.,  concur. 
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(January   6,    1899.) 
WILSON  V.  BOISE  CITY. 

[55  Pac.  887.] 

DrvtsenNQ  Wateb  of  a  Natural  Stream — ^Liabilitt  of  City. — ^The 
waters  of  a  natural  stream  flowed  through  the  city,  crossing  ten 
streets  therein,  and,  during  high  waters,  flooded  the  streets,  injur- 
ing them  to  the  damage  of  the  city.  To  avoid  such  injury,  the 
city  constructed  an  artificial  canal,  and  diverted  the  waters  of 
said  stream  therein;  the  canal  was  not  of  size  sufficient  to  convey 
the  waters  of  said  stream,  and  overflowed  and  injured  plaintiff's 
lands.  Held,  that  the  city  was  liable  to  plaintiff  in  damages,  in 
being  beneficially  interested  in  the  change  of  the  course  of  a  nat- 
ural stream,  and  negligent  in  not  oonstructing  the  canal  of  size 
sufficient  to  carry  the  waters  of  said  stream  at  ail  times  and  in 
quantities  that  might  be  reasonably  anticipated. 

Gbant  of  Power — ^Authority. — ^A  grant  of  power  carries  with  it  au- 
thority to  do  those  things  necoseary  to  the  exercise  of  the  power 
granted. 

^RTiFiciAi.  Waterway — ^Must  be  Kept  in  Repair  by  Party  Con- 
8TRUCTINQ  IT. — One  who  purchases  land  and  improves  the  same 
on  the  line  of  an  artificial  waterway  constructed  by  a  municipal 
corporation  may  well  rely  upon  such  municipal  corporation  to 
perform  the  duty  that  it  is  under,  of  keeping  such  artificial  water- 
way in  repair  and  condition  to  carry  all  of  the  waters  that  may 
flow  therein  from  usual  and  ordinary  causes,  and  may  recover 
damages  received  by  the  negligent  flooding  of  his  lands  by  waters 
from  such  artifldal  waterway. 

(Syllabus  by  the  court.) 

APPEAL  from  Diotrict  Court,  Ada  County. 
C.  C.  Cavanah,  for  Appellant 

The  appellant  contends  that  Boise  City,  a  municipal  corpora- 
tion, derives  its  powers  and  authority  under  and  by  virtue  of  a 
<^pecial  charter,  and  that  there  is  no  provision  therein  granting 
to  Boise  City  or  the  officers  thereof  authority,  or  making  it  the 
duty  of  said  city,  to  construct  and  maintain  this  artificial  chan- 
nel. That  the  acts  of  the  mayor  and  common  council  of  Boise 
City  in  the  construction  and  maintenance  of  said  artificial 
channel  were  and  are  ultra  vires,  null  and  void.    Taking  the  po- 
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sitiou  which  we  are  contending  for,  that  the  mayor  and  common 
council  of  Boise  City  were  not  authorized  by  law  to  construct 
and  maintain  this  artificial  channel,  the  role  is  well  settled  that 
if  an  act  from  which  an  injury  results  be  wholly  beyond  the 
powers  conferred  on  a  municipal  corporation,  the  latter  cannot 
be  held  responsible  in  damages  for  the  doing  of  it.  In  support 
of  this  proposition  we  submit  the  following  authorities:  CoU 
lins  V.  Mayor  etc.,  69  6a.  544 ;  Cavatuiugh  v.  Boston,  139  Mass. 
426,  52  Am.  Eep.  716,  1  N.  E.  834;  Field  v.  Des  Moines,  39 
Iowa,  575.  18  Am.  Kep.  46;  Harvey  v.  Rochester,  35  Barb.  177; 
Smith  V.  Rochester,  76  N.  Y.  506;  Thayer  v.  Boston,  19  Pick, 
611,  31  Am.  Dec.  157;  Dillon  on  Municipal  Corporations,  4tli 
ed.,  1181, 1183.  A  ratification  of  the  unauthorized  and  illegal 
acts  of  the  officers  or  agents  of  a  municipality  cannot  make  the 
municipality  liable,  (Hodges  v.  Buffalo,  2  Denio,  110;  Boam 
V.  Utica,  2  Barb.  104 ;  William  v.  Rockland,  52  Me.  118.)  We 
maintain  that  it  is  fundamental  that  in  order  to  say  that  a 
municipal  corporation  is  liable  in  damages  by  reason  of  an  act 
of  its  ofBcers,  the  corporation  or  its  officers  must  be  engaged  in 
the  performance  of  a  corporate  duty  devolved  by  law  upon  the 
corporation,  and  is  not  liable  when  engaged  in  the  performance 
of  a  public  service  for  the  general  welfare  of  the  inhabitants  of 
the  community.  (Kuehn  t\  Milwaukee,  92  Wis.  263,  65  N.  W. 
1030;  J/ayor  etc.  of  Huntsville  v.  Ewing,  116  Ala.  676,  22  Soutti. 
984;  Mayor  of  Albany  v.  Cuncliff,  2  N.  Y.  165.)  The  univer- 
sal rule  laid  down  by  the  courts  and  text- writers  is,  that  where 
a  municipal  corporation  or  its  officers  have  used  reasonable  and 
ordinary  care  in  the  construction  and  maintenance  of  a  public 
work,  the  corporation  is  not  responsible  for  damages  caused  by 
freshets  and  storms.  {Carr  v.  Northern  Liberties,  35  Pa.  St., 
324,  78  Am.  Dec.  342 ;  Diamond  Match  Co.  v.  New  Haven,  55 
Conn.  525,  3  Am.  St.  Rep.  70, 13  Atl.  409 ;  Mayor  etc.  of  Hunts- 
ville V.  Ewing,  116  Ala.  576,  22  South.  984 ;  JSocfcwood  v.  Wikan, 
11  Cush.  221;  Sieinmeyer  v.  St.  Louis,  3  Mo.  App.  256.) 

Hawley  &  Puckett,  for  Respondents. 

The  city  constructs  a   sewer   system   and   extends   its   main 
drainacre  line  one  mile  beyond  the  limits  of  the  city  and  dumps 
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the  sewage  upon  the  premises  of  another  to  his  damage.  Un- 
der the  contention  of  tho  appellant  herein  the  city  would  not  be 
liable,  as  the  acts  of  the  mayor  and  common  council  would  be 
ultra  vires,  the  point  of  dumping  being  without  the  city  limits. 
The  authorities  all  hold  that  in  a  case  like  the  above  the  city 
would  be  liable.  {Chaptnan  v.  Rochesierj  110  N.  Y.  273,  6  Am. 
St.  Kep.  366,  18  N.  E.  88,  1  L.  E.  A.  296,  and  numerous  cases 
therein  cited.)  It  was  the  duty  of  the  city  when  it  constructed 
the  new  channel  to  have  constructed  it  of  sufiBcient  size  to  carry 
oflE  the  waters  that  might  reasonably  be  expected  to  flow  down 
and  into  such  channel.  (Spangler  v,  San  Francisco,  84  Cal. 
12, 18  Am.  St.  Eep.  168,  23  Pac.  1091 ;  Mayor  v.  Baley,  2  Denio, 
440,  Ul;  Powers  v.  Council  Bluffs,  60  Iowa,  197.)  If  the 
mayor  and  common  council  had  the  power  to  construct  the  new 
channel,  then  we  contend  that  there  can  be  no  question  but  what 
the  dty  is  liable  in  this  action.  (Rose  v.  8t  Charles,  49  Mo. 
510 ;  Imler  v.  Springfield,  56  Mo.  126,  17  Am.  Rep.  645 ;  Bams 
v.  Hannibal,  71  Mo.  449;  Mayor  v.  Thompson,  29  Ark.  569; 
Flagg  v.  Worcester,  13  Gray,  601;  Oaued  v.  Booth,  QG  N.  Y. 
62;  Vanderweile  V.Taylor,  6b  N.  Y.  341.)  Good  faith  and 
honest  exercise  of  judgment  are  no  defense  in  an  action  for 
damages  caused  by  inadequate  artificial  waterway.  (Ferry  v. 
Worcester,  6  Gray,  544,  66  Am.  Dec.  431,  and  note.) 

Action  by  plaintiffs  to  recover  damages  caused  by  flooding 
their  lands  by  waters  from  an  artificial  canal  constructed  by  the 
defendant.  Judgment  for  plaintiffs  for  $500  and  costs  of  ac- 
tion. A  motion  for  a  new  trial  was  denied.  Defendant  ap- 
peals from  the  order  denying  a  new  trial,  and  from  the  judg- 
ment. On  the  trial,  the  following  stipulation  of  facts  was  made, 
which  constitutes  the  evidence  in  the  cause,  to  wit :  "The  above- 
tiamed  parties  hereby  agree  upon  the  following  statement  of 
facte,  and  submit  the  same  to  the  court  for  the  determination  of 
the  points  in  controversy:  The  facts  agreed  upon,  in  addition 
to  the  facts  admitted  in  the  pleadings,  are  as  follows :  That  Cot- 
tonwood creek  is  a  stream  tributary  to  Boise  river,  and  rises  in  a 
range  of  mountains  that  extends  along  the  northerly  side  of 
Boise  City.  That  the  natural  channel  of  said  stream  enters 
said  limits  of  Boise  City,  and  runs  southwesterly  through  the 
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limits  of  Boise  Cit}^  a  distance  of  more  than  one  mile.     That 
the  said  natural  channel  of  said  stream  through  the  limite  of 
Boise  City  was,  before  moving  the  same,  varying  feet  in  width 
and  in  depth.     That,  at  times  of  high  water  in  fiaid  stream,  and 
of  freshets,  at  the  time  said  stream  ran  through  said  city  limits 
in  its  natural  channel,  said  waters  ran  at  times  outside  and  over 
said  natural  channel,  and  upon  the  land  adjoining  said  natural 
channel,  and  the  natural  channel  was  at  said  times  of  high 
water  insufficient  to  carry  the  waters  of  said  stream.     When  the 
same  ran  through  Boise  City,  it  crossed  ten  streets.    That,  dur- 
ing the  low-water  season  of  each  year,  the  authorities  of  Boise 
City  could  have,  by  making  artificial  channels  along  the  streets, 
controlled  the  waters  of  said  stream,  so  as  not  to  have  been  an 
obstruction  to  said  streets,  or  to  have  interfered  with  or  pre- 
vented the  proper  cleaning  or  repairing  thereof,  but  could  not, 
during  seasons  of  high  water,  have   prevented  such  water  ob- 
structing the  streets  crossed  by  said  stream,  or  of  ite  interfering 
or  preventing  the  proper  cleaning  and  repair  thereof.    That,  in 
high-water  seasons,  the  fact  of  the  water  flowing  out  of  the  regu- 
lar channel  and  over  the  adjacent  lands  would  tend  to  cause 
f^ickness  amongst  the  inhabitants   of   said   Boise   City.     That, 
during  the  high-water  seasons  of  said  Cottonwood  creek,  which 
occurred  only  in  the  springs  of  1892,  1894,  and  1897,  since  the 
construction  of  said  iiume,  the  same  being  caused  by  freshets, 
storms,  and  warm  winds  melting  the  snow  in  the  mountains  at 
the  head  of  said  stream,  said  waters  overflowed  the  walls,  cut 
the  banks  of  said  flume  out,  and  flowed  upon  the  adjacent  lands. 
That  the  mayor  and  common  council  of  Boise  City,  for  the  pur- 
pose of  preventing  and  allowing  said  stream  from  running  in  its 
natural  channel  through  the  limits  of  Boise  City,  did,  in  the 
year  1891,  change  the  course  of  said  stream  from  its  natural 
course,  and  forced  it  to  flow  in  an  artificial  channel,  easterly 
from  the  city  limits  of  Boise  City,  and  outside  of  said  city  limits 
of  the  defendant.     That,  in  said  year  1891,  the  mayor  and  com- 
mon council  of  Boise  (.'ity  did,  by  contract,  cause  to   be  con- 
structed said  artificial  channel  or  flume  herein,  out  of  rock,  ce- 
ment, and  lime,  and  extending  from  the  point  where  said  Cotton- 
wood creek  enters  Boise  valley,  outside  of  said  limits  of  the  do- 


Digitized  by  VjOOQIC 


Jan.  1899.]  Wilson  v.  Boise  City.  395 

Statement  of  Facts. 

fendant,  from  the  range  of  :iH>Tinta]n8  along  and  without  the 
<dty  limiti  of  Boise  City,  to  the  said  Boise  river.  That  said  artifi- 
cial waterway  or  flume  runs  between  the  westerly  line  of  said  real 
estate  of  plaintiffs  and  the  easterly  boundary  line  of  said  Boise 
Oity.    That  said  artificial  channel  or  flume  was  constructed  in 
manner  as  follows :  That  the  materials  out  of  which  said  flume 
is  made  are  pieces  of  rock,  varying  in  width  and  thickness  from 
six  inches  to  four  feet,  and  lined  inside  in  places  with  lime  and 
cement.     That  the  size  of  said  flume  is  five  feet  in  height,  three 
feet  in  width  at  the  bottom,  and  the  walls  have  a  slant  of  forty- 
five  degrees,  making  about  eight  feet  distant  across  from  top 
wall  to  wall.    That  the  walls  of  said   fiume  are  two  feet  in 
thickness,  banked  up  on  the  outside  with  gravel  and  earth,  said 
banks  being  about  three  to  six   feet   in   thickness.     That   the 
average  grade  of  said  flume,  from  where  said  waters  leave  the 
mountains  at  the  mouth  of  said  flume,  to  Boise  river,  is  about 
thirty  feet.    That   the   average   depth   of   water   which   runs 
through  said  flume,  except  the  high-water  seasons  of  1892,  1894, 
and  1897,  is  alx)ut  two  and  a  half  to  three  feet.     That  the  mayor 
and  common  council  of  Boise  City  at  the  time  of  the  construc- 
tion of  said  flume,  and  6ubse<iuent  to  said  time,  have  built  per- 
manent stone  dams— one  about  five  hundred  feet  from  the  head 
of  said  flume,  and  also  one  near  the  head  or  mouth  of  said  flume 
— ^for  the  purpose  of  retaining  and  preventing   the  sand   and 
gravel  from  flowing  into  said  flume  from  said  Cottonwood  creek. 
That,  ever  siuoe  the  construction  of  said  flume,  the  same  has 
been  used  for  the  purpose  of  carrying  the  waters  of  said  Cotton- 
wood creek,  where  the  same  leaves   said   mountains,   to   Boise 
river,  and  that  the  same  has  been  cared  for  and  maintained  by 
the  mayor  and  common  council.     That  in  the  month  of  May, 
1897,  there  came  on  a  high  stage  of  water  in  Cottonwood  creek, 
which  was  caused  by  freshets,  winds,  and  storms,  and  filled  up 
said  flume  and  water-way  with  a  large  volume  of  water,  thereby 
overflowing  the  same.     That  said  premises  of  plaintiffs  are  situ- 
ate about  two  hundred  feet  from  the  nearest  point  where  said 
waters  overflowed  said  flume  during  said  month  of  May,  1897. 
That  said  waters,  after  overflowing  said  flume,  ran  in  and  upon 
the  premises  of  plaintiffs,  and  deposited  thereon  sand  and  gravel. 
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and  undermined  the  said  wall  on  the  southerly  side  thereof,  and 
broke  and  weakened  said  wall,  and  washed  away  some  of  the  soil 
of  said  premises,  aiid  injured  the  house  situate  thereon,  to  plain* 
tiffs*  damage  $600.  That  said  mayor  and  common  council  of 
Boise  City  have,  ever  since  the  construction  of  said  artificial 
channel  or  flume,  in  the  spring  months  of  each  year,  entered 
into  contract  with  private  persons  to  clean  out,  repair,  and  place 
in  good  condition  said  flume.  That  the  amounts  spent  by  the 
mayor  and  common  council  of  Boise  City  upon  said  flume,  in 
order  to  keep  the  same  in  good  condition,  were  from  $400  to 
$500  each  year.  That  said  defendant  does  not  derive  any  re¥- 
enue  in  its  corporate  capacity  from  said  flume.  That,  at  the  time 
that  the  waters  of  said  Cottonwood  creek,  to  wit,  in  the  month 
of  May,  1897,  flooded  over  said  flume  and  ran  in  and  upon  the 
premises  of  said  plaintiffs,  the  mayor  and  common  council  of 
the  defendant  did  employ  about  fifteen  men  to  assist  the  street 
commissioner  of  Boise  City  in  preventing  the  waters  from  flood- 
ing out  of  said  flume.  At  said  time,  the  street  commissioner  of 
said  defendant  and  his  assistants,  to  wit,  about  fifteen  men,  went 
to  said  flume  aforesaid  with  shovels,  other  tools  and  sacks  of 
sand,  placing  said  sacks  of  sand  along  the  top  of  said  walls  of 
said  flume,  and  worked  until  said  waters  ceased  overflowing  said 
flume,  and  running  upon  the  premises  of  said  plaintiffs.  That, 
subsequent  to  the  construction  of  said  artificial  channel  or  flume 
of  Cottonwood  creek  by  said  mayor  and  common  council  of 
Boise  City,  to  wit,  in  the  year  1891,  said  plaintiffs  purchased 
said  premises  herein  referred* to,  and  had  constructed  thereon 
said  wall  and  dwelling-house  mentioned  in  said  second  amended 
complaint  herein,  and  that  said  plaintiffs  knew  of  the  existence, 
course,  and  condition  of  said  flume  or  artificial  channel  at  the 
time  of  purchasing  and  constructing  said  house  and  wall.  That 
no  legal  proceeding:-  have,  prior  to  this  suit,  been  brought  by  said 
plaintiffs,  or  anyone  in  their  behalf,  to  compel  the  removal  of 
said  fiume,  or  to  abate  it,  nor  has  anyone  given  the  defendant 
notice  to  abate  or  remove  said  artificial  channel  or  flume  afore- 
said.^' 

QUARLES,  J.  (After  Stating  the  Pacts.)— It  is  contended 
by  the  counsel  for  the  defendant,  who  is  the  appellant  here,  that 
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the  action  of  the  mayor  and  common  council  in  constructing  the 
artificial  channel  or  flume  in  question  is  lUtra  vires.  That  said 
mayor  and  common  council  had  no  authority  to  go  outside  of 
the  city  limits  to  construct  such  flume.  That  in  doing  so  they 
were  not  performing  a  duty,  but  rendering  a  beneficial  service 
to  the  state,  and  must  be  regarded  as  the  agents,  not  of  the  de- 
fendant, but  of  the  state.  Sa;tion  5  of  the  charter  of  Boise  City 
provides  what  powers  may  be  exercised  by  the  mayor  and  com- 
mon council,  "within  Boise  City,^'  and  grants,  among  numerous 
other  povrers,  the  power  to  secure  the  protection  of  persons  and 
property  therein;  to  provide  for  the  health,  cleanliness,  orna- 
ment, peace,  and  good  order  of  the  city;  to  remove  nuisances;  to 
provide  for  the  prevention  and  removal  of  all  obstructions  from 
the  streets,  cross-walkp,  and  sidewalks,  and  for  cleaning  and  re- 
pairing the  same.  To  remove  a  nuisance  from  the  city,  it  some- 
times happens  that  its  officers  or  agents,  or  someone  for  it,  must 
necessarily  go  outside  of  the  dty  limits.  To  protect  the  health 
of  the  city,  it  becomes  neceeeary  to  construct  sewers,  lunning 
through  the  city,  and  emptying  at  some  point  outside  of  and 
lower  down  than  the  city.  The  power  to  provide  for  the  health 
and  cleanliness  of  the  city  grants  power  to  the  mayor  and  com- 
mon council  to  caui^e  sewers  to  be  constructed  to  carry  the  waste 
from  and  outside  of  the  city,  and  authorizes  the  mayor  and  com- 
mon council  to  cause  such  sewers  to  be  constructed  to  such  points 
outside  of  the  city  as  may  be  necessary  in  order  to  rid  the  city 
entirely  of  said  waste.  In  order  to  protect  the  streets  of  said  city, 
to  protect  the  property  and  the  health  of  its  citizens,  it  appears 
from  the  record  in  this  case  that  it  was  necessary  to  construct  the 
artificial  channel  in  question.  A  grant  of  power  carries  with  it 
authority  to  do  those  things  necessary  to  the  exercise  of  the 
power  granted.  The  mayor  and  common  council,  in  construct- 
ing said  channel,  were  exercising  a  power  conferred  upon  them 
by  said  city  charter.  Now,  having  acted  within  the  scope  of  the 
powers  granted  by  the  dty  charter,  the  defendant  must  take 
care  of  the  said  artificial  channel,  and  of  the  waters  which  nat- 
tiraUy  flow  in  Cottonwood  creek,  whether  during  the  summer 
and  fall  seasons,  when  such  waters  are  at  a  low  stage,  or  during 
the  spring  thaws,  when  the  said  stream  is  naturally  swollen  from 
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xnielting  snows  in  the  mountains.  As  a  part  of  the  common  his- 
tory of  tlie  country,  we  know  that  more  snow  falls  some  seasons 
than  falls  others,  and  that  there  is  more  water  in  said  creek  dur- 
ing the  spring  thaws  in  some  years  than  there  is  in  other  years. 
The  record  before  us  shows  that  during  the  freshets,  or  spring 
thaws,  during  some  of  the  years  since  its  construction,  said  ar- 
tificial channel,  on  account  of  its  not  being  large  enough,  did 
not  and  could  not  carry  all  of  the  waters  of  said  stream,  causing 
the  flooding  of  adjacent  lands.  Of  course,  the  city  has  no  con- 
trol over  the  elements,  and  is  not  responsible  for  loss  occasioned 
by  the  act  of  God,  or  by  the  acts  of  the  common  enemy;  yet> 
having  constructed  such  ai-tificial  channel,  and  having  diverted 
said  stream  from  its  natural  channel,  it  is  under  a  legal  obliga- 
tion to  take  care  of  said  artificial  channel,  and  of  the  waters  that 
naturally  flow  in  said  stream,  at  all  seasons.  If  the  damage 
complained  of  had  occurred  through  and  by  means  of  a  cloud- 
burst, or  unusual  and  unprecedented  storm,  the  defendant,  not 
being  in  fault,  would  not  be  responsible.  But  the  injury  com- 
plained of  was  caused  by  said  artificial  channel  being  too  small 
to  carry  the  waters  of  said  stream  during  the  spring  high  waters^ 
and  which  water  was  the  natural  result  of  usual  and  ordinary 
causes,  and  the  defendant  is  responsible,  because  it  is  the  fault 
of  said  defendant  that  said  artificial  channel  is  not  large  enough. 
The  authorities  agree  that  a  city  is  not  responsible  for  the 
acts  of  its  police  and  health  officers.  And  the  weight  of  au- 
thority is  to  the  efl!ect  that,  when  a  city  or  town  is  charged 
by  statute  with  the  duty  of  appointing  certain  officers,  whose 
mission  is  to  perform  services  beneficial  to  tiie  public,  and 
from  whose  services  the  municipality  derives  no  profit, 
the  municipality  is  not  liable  for  the  negligence  of  such  officers. 
But  that  rule  has  no  application  here.  There  is  no  command  in 
the  defendant's  charter  directing  it  to  change  the  natural  course 
of  Cottonwood  creek.  The  changing  of  the  channel  of  said 
stream  was  not  for  the  benefit  of  the  general  public,  but  for  the 
benefit  of  the  defendant  and  its  inhabitants.  The  municipality 
was  directly  benefited.  By  such  change  it  was  saved  the  expense 
and  trouble  of  controlling  the  waters  of  said  stream  within  the 
city  limits,  and  it  avoided  the  injury  which  naturally  resulted 
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from  the  overflowiDg  and  flooding  of  its  streets  in  times  of  high 
water.     By  the  exjuess  provisions  of  its  charter,  the  control  of 
its  streets  is  vested  in  the  mayor  and  common  conncil.     Now, 
to  exercise  this  power,  to  protect  said  streets  from  the  injury 
caused  them  by  flooding,  and  to  save  expense  to  the  municipal- 
ity, the  mayor  and  common  council  caused  said  artificial  channel 
to  be  constructed.     In  doing  this,  they  were  performing  a  duty^ 
acting  within  the  scope  of  their  powers,  and  not  merely  perform- 
ing a  voluntary  service  to  the  general  public.     It  is'  not  conso- 
nant with  reason  or  the  rules  of  law  to  say  that,  if  a  stream  runs 
through  land  owned  by  A,  he  can  protect  his  property  by  con- 
structing an  artificial  channel,  and  turning  the  waters  of  such 
stream  upon  his  neighbors^  lands,  to  their  injury,  and  not  be 
liable  to  them.    In  the  case  at  bar,  the  defendant,  for  its  bene- 
fit, has  done  this  thing.     Having  changed  the  channel  of  said 
stream,  and  caused  the  waters  thereof  to  flow  where  they  did 
not,  and  would  not,  flow  by  nature,  it  must  keep  such  artiflcial 
channel  in  condition  to  carry  the  waters  diverted  by  it,  in  high 
as  well  as  low  water  seasons,  and  protect  the  property  of  resi- 
dents upon  and  near  such  artificial  channel,  or  respond  in  dam- 
ages to  the  parties  injured.     If  the  acts  of  the  mayor  and  com- 
mon council  which  caused  the  injury  complained  of  consisted  in 
attempting  to  confine  the  waters  of  said  stream  to  the  natural 
channel  thereof,  to  save  the  property  of  adjacent  owners,  and 
its  streets,  it  would  not,  of  course,  be  responsible.     In  the  case 
at  bar,  if  the  waters  of  said  stream  had  not  been  diverted  from 
their  natural  course,  the  plaintiffs*  property  would  not  have  been 
injured,  but  the  waters  which  injured  their  property  would  have 
injured  the  inhabitants  of  Boise  City,  and  its  streets.    It  is  con- 
trary to  natural  justice  to  say,  as  to  the  injury  complained  of, 
which  was  caused  by  the  defendant,  for  its  financial  benefit,  to 
protect  its  streets  and  save  it  expense,  that  the  plaintiffs,  inno- 
cent parties,  must  suffer  their  loss  in  silence,  and  the  defendant, 
though  the  gainer,  is  under  no  obligation  to  compensate  plain- 
tiffs for  their  loss.     The  rule  applicable  to  this  case  is  correctly 
given  by  Judge  Cooley  in  his  work  on  Torts  (first  edition),  at 
page  586,  where,  after  giving  the  rule  applicable  between  private 
persons^  he  says :  ''AH  the  foregoing  principles  are  as  much  ap- 
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plicable  to  mnnicipal  corporations^  in  their  dealings  witii  water- 
coursee^  a^  to  individuals.  Thus,  if  a  town  shall  eo  erect  a 
bridge  as  that  the  natural  and  probable  confiequence  shall  be  to 
raise  the  water  on  the  lands  above,  by  the  partial  obstruction 
interposed  to  its  flow,  the  to^n  will  be  liable,  as  an  individual 
would  for  a  like  obstruction/'  And,  at  page  621,  he  says:  '*But 
municipal  corporations  are  reeponsible  for  due  care  in  the  execu- 
tion of  any  work  ordered  by  them,  and,  if  the  work  is  one  for 
the  special  benefit  of  it  own  people,  it  must  not  negligently  be 
allowed  to  get  out  of  repair,  to  the  injury  of  individuals/'  And^ 
in  a  note  on  the  same  page^  the  author  says:  'Thua,  a  dty  is 
liable  if  one  of  its  drains  or  sewers  is  suffered  to  become  ob- 
structed, whereby  the  lands  of  individuals  are  flooded."  And, 
at  page  625,  the  learned  author  says :  "It  is  a  principle  of  nearly 
universal  acceptation  in  thds  country,  when  a  town  is  incorpor- 
ated, and  is  given  control  over  the  streets  and  walk^  within  its 
corporate  limits,  and  is  empowered  to  provide  the  means  to  make 
and  repair  them,  that  the  oorporation  not  only  assumes  this 
duty,  but  by  implication  agrees  to  perform  it,  for  the  benefit  and 
protection  of  all  who  may  have  occasion  to  make  use  of  these 
public  eaeements ;  and  that^  for  any  failure  in  the  discharge  of 
this  duty,  the  corporation  is  responsible  to  the  party  injured.** 
In  the  caae  at  bar,  the  charter  of  the  defendant,  with  the 
amendments  thereto,  at  the  times  mentioned  in  the  stipulation 
of  facts,  gave  the  defendant  control  over  its  streets^  and  em- 
powered it  to  provide  means  to  make,  repair,  and  protect  them, 
and  to  move  obstructions  from  them.  To  do  so  it  was  nec- 
essary to  construct  the  artificial  channel  in  question.  The  de- 
fendant assumed  this  duty.  By  assuming  this  duty,  and  by 
accepting  the  power  granted  by  the  charter,  under  which  it 
aoted,  its  liability  to  construct  and  keep  the  artificial  channel 
in  question  of  such  capacity  that  it  would  carry  the  waters 
of  Cottonwood  creek,  without  damage  to  the  owners  of  prop- 
erty in  its  vicinity,  is  implied.  (See  Shearman  and  Eedfield 
on  Negligence,  4th  ed.,  sees.  266,  281;  New  York  etc.  Lumber 
Co.  V.  City  of  Brooklyn,  71  N.  T.  580.)  In  Anthony  v.  In- 
habitants of  Adams,  1  Met.  (Mass.)  284,  the  court  says; 
"We  can  have  no  doubt  that  an  action  upon  the  case  will  lie 
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against  municipal  corporations,  when  such  corporations  are 
in  the  execution  of  powers  conferred  on  them,  or  in  the  per- 
formance of  duties  required  of  them  by  law,  and  their  oflBcers, 
servants,  and  agents  shall  perform  their  acts  so  carelessly, 
unskillfuUy, '  or  improperly  as  to  cause  damage  to  others." 
In  Welsh  v.  Village  of  Rutland,  56  Vt.  228,  48  Am.  Rep.  762, 
the  court  recognizes  the  rule  that  a  municipality  is  respon- 
sible for  the  negligent  exercise  of  powers  granted,  and  cite^ 
the  following  instances:  The  construction  and  maintenance  of 
waterworks,  of  ditches  or  drains,  of  bridges  or  culverts,  and 
structures  which  obstruct  the  flow  of  natural  watercourses, 
and  of  public  works — ^and  then  adds:  "If  a  plan  adopted  for 
public  works  must  necessarily  cause  injury  or  peril  to  private 
persons  or  property,  though  executed  with  due  care  and  skill,  the 
law  regards  the  execution  of  such  a  plan  as  negligence.*'  In 
Maxmilian  v.  Mayor  etc.  of  New  York,  62  N.  Y.  160,  20  Am. 
Kep.  468,  the  plaintiffs  ancestor  was  killed  by  being  neg- 
ligently run  over  by  an  ambulance  wagon  driven  by  an  em- 
ployee  of  the  commissioners  of  public  charities,  and  the  court 
held  that  the  city  was  not  the  principal  of  the  employee 
of  the  commissioners.  TThe  decision  rested  upon  two  grounds 
— one,  that  the  relation  of  principal  and  agent  did  not  exist 
between  the  defendant  city  and  the  ambulance  driver,  the  other 
ground  being  that  the  defendant,  in  its  corporate  capacity 
received  no  benefit  whatever  from  the  service  rendered  by 
the  commissioners  of  public  charities.  The  ease  is,  so  far 
as  both  the  grounds  named  are  concerned,  unlike  the  case 
at  bar,  and  that  the  decision  is  not  applicable  as  author- 
ity here.  The  weight  of  authority  is  to  the  effect  that,  when 
a  duty  devolves  upon  a  municipality  which  is  ministerial  in 
its  naturei,  the  municipality  is  liable  for  injuries  received 
through  a  negligent  discharge  of  such  duty,  or  through  failure 
to  perform  such  duty.  In  Dillon  on  Municipal  Corporations, 
fourth  edition,  section  1048,  it  is  said :  "It  is  agreed  that,  wher- 
ever the  duty  as  respects  drains  and  sewers  ceases  to  be  legisla- 
tive or  judicial  or  quasi  judicial,  and  become  ministerial,  then, 
although  there  be  no  statute  giving  the  action,  municipal  corpo- 
Idaho,  Vol.  6—26 
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ration  is  liable,  to  the  same  extent  and  on  the  same  principles, 
as  a  private  person  or  corporation  would  be  under  like  circum- 
stances for  the  neglect  or  the  negligent  omission  to  discharge  such 
duty,  resulting  in  an  injury  to  others."  And,  in  the  foot-note 
to  said  section,  the  learned  author  illustrates  the  distinction 
between  a  judicial  and  ministerial  act  in  the  following  lan- 
guage :  "A  corporation  may  be  said  to  act  judicially  in  select- 
ing and  adopting  a  plan  on  which  a  public  work  shall  be  con- 
fc?tructed;  yet,  as  soon  as  it  begins  to  carry  out  that  plan, 
it  acts  ministerially,  and  is  bound  to  see  that  the  work  is  done 
in  a  reasonably  safe  and  skillful  manner/'  (Dillon  on  Muni- 
cipal Corporations,  sees.  980,  983,  1048.)  In  the  case  be- 
fore us,  a  condition  confronted  the  defendant  city.  Its  streets 
were  being  overflowed  and  damaged  by  the  waters  of  a  nat- 
ural stream  flowing  through  its  boundaries.  The  presence 
of  the  said  natural  stream  obstructed  its  streets  at  times, 
endangered  the  health  of  its  inhabitants,  and  was  a  source 
of  expense  and  annoyance.  To  meet  this  condition,  and  avoid 
its  consequent  evils,  the  mayor  and  common  council,  in  fact,  the 
municipality  itself,  decide  to  change  the  course  of  said  natural 
stream  by  building  an  artificial  channel  sufficient  to  carry 
the  waters  of  said  stream  therein.  Thus  far  the  act  wais  qtuufi 
judicial.  But,  when  it  came  to  carrying  out  this  plan,  the 
acts  were  ministerial.  It  became  the  duty  of  the  defendant 
to  construct  said  artificial  channel  of  sufiicient  permanency, 
strength,  and  size  to  carry  all  of  the  waters  of  said  stream,  and 
for  its  failure  to  discharge  this  duty,  it  is  responsible  to  any- 
one injured  by  such  failure.  (Perry  v.  City  of  Worcester,  6 
Gray,  544,  66  Am.  Dec.  431,  and  note ;  Powers  v.  City  of  Council 
Bluffs,  50  Iowa,  197;  Spangler  v.  San  Francisco,  84  Cal.  12,  18 
Am.  St.  Eep.  158,  23  Pac.  1091 ;  Mayor  etc.  v.  Bailey,  2  Denio, 
433.  See  notes  to  Chapman  v.  City  of  Rochester  (N.  Y.  App.)» 
1  L.  E.  A.  226.)  In  the  opinion  of  that  case,  speaking  of  the 
pollution  of  the  stream  to  the  injury  of  plaintiff,  caused 
by  sewage  conveyed  to  said  stream  by  a  sewer,  constructed 
by  the  defendant,  the  court  says:  "The  filth  of  the  city 
does  not  flow  naturally  to  the  lands  of  the  plaintifE,  ad 
surface  water  finds  its  level,  but  is  carried  thither  by  arti- 
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iicial  arrangements  prepared  by  the  city,  and  for  which  it  is 
responsible.'^  In  the  case  at  bar  the  waters  of  Cottonwood 
creek  do  not  flow  naturally  to  the  lands  of  the  plaintiffs^  bnt 
are  "carried  thither  by  artificial  arrangements  prepared  by 
the  city,  and  for  which  it  is  responsible.^' 

It  is  urged  by  the  appellant  that  the  evidence  is  not  suffi- 
cient to  support  the  judgment.     It  is  one  of  the  facts  stipu- 
lated that  during  the  high-water  seasons  of  1892^  1894,  and 
1897,  the  artificial  channel  in  question  would  not  carry  the 
waters  of  said  stream,  and  the  same  was  overflowed,  and  the 
adjacent  lands  flooded.    It  is  not    agreed    that    during    the 
springs  of  said  years  the  flooding  of  said  artificial  channel  was 
the  result  of  any  cause,  other  than  the  natural  and  ordinary 
cause  which  came  from  the  breaking  up  of  winter  and  the 
introduction  of  spring,  and  there  was  no  evidence  offered  by 
the  defendant  to  show  that  the  injury  complained  of  resulted 
from  any  unusual  cause  which  could  not  be  reasonably  an- 
ticipated.   If   the  said  injury  was  the  result  of   unavoidable 
casualty,  or  the  result  of  oonditioiw  which  are  unusual  and 
could  not  be  reasonably    anticipated,  the  existence    of    such 
conditions    would    be    a    defense,    but    such    defense    should 
be  pleaded  and  proven.    We  think  the  evidence  sufficient  to 
support  the  judgment.     The  natural  and  reasonable  inference 
from  the  agreed  statement  of  facts  is  that  the  artificial  chan- 
nel in  question  is  not  large  enough  to  carry  the  waters  of 
Cottonwood    creek    during    the    spring    seasons.     This    fact 
was    demonstrated    the    next  spring    following    its    construc- 
tion, showing  that  it  was  negligently  made  too  small.     Having 
actual  notice  that  said  artificial  channel  was  not  large  enough 
to    carry  the  waters    diverted    by  the    defendant,  soon    after 
its    construction,    the  defendant    has  negligently  omitted    to 
enlarge   the  same,  and,  now  that   innocent   parties   have  suf- 
fered, seeks  to  avoid  liability,  principally  on  the  ground  that 
the  action  of  the  mayor  and  common  council  in  constructin<y 
sfiid  artificial  channel  and  diverting  said  stream,  being  out- 
side of  the  city,  is  nlira  vires.    But  it  is  urged  that  the  plain- 
tiffs, having  bought  the  land  in  question  after  the  construc- 
tion of  said  artificial  channel,  are  estopped   from  recovering 
by  such  notice.    We  do  not  think  so.    The  plaintiffs  were 
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justified  in  relying  upon  the  defendant  to  perform  its  duty  by 
taking  care  of  the  waters  which  it  had  diverted  from  a  na- 
tural stream.  It  was  the  duty  of  the  defendant  to  protect 
all  of  the  property  along  the  line  of  said  artificial  channel, 
not  only  for  the  benefit  of  the  persons  who  owned  such  prop- 
erty at  the  time  of  the  construction  of  such  artificial  channel, 
but  also  for  the  benefit  of  their  successors  in  interest.  In 
the  case  of  Arave  v.  Canal  Co.,  5  Idaho,  68,  46  Pac.  1024,  this 
court,  speaking  through  Mr.  Justice  Huston,  said:  "Appel- 
lants' contention  that  the  plaintiff  was  guilty  of  coutributory 
negligence  in  erecting  his  house  and  other  improvements,  when 
they  were  liable  to  be  damaged  by  the  canal  of  the  defend- 
ant, subsequently  constructed,  is  not  maintainable.  .... 
The  maxim,  'So  use  your  own  property  as  not  to  injure  the 
rights  of  another,*  applies  as  well  to  corporations  as  to  in- 
dividuals. Appellants'  claim  that  the  corporation  defendant 
is  not  called  upon  to  consider  or  inspect  the  rights  of  set- 
tlers along  the  line  of  its  canal,  who  have  made  such  settlement 
subsequent  to  the  location  of  the  canal,  is  not  only  unsup- 
ported by  law,  but  is  repugnant  to  every  principle  of  equity 
and  good  conscience."  The  material  facts  set  forth  in  the 
ttipulation  of  the  parties  were  pleaded  in  the  amended  com- 
plaint. The  defendant  filed  a  general  demurrer  to  said 
amended  complaint,  which  demurrer  was  overruled  by  the  dis- 
trict court,  properly,  we  think,  as  said  amended  complaint 
states  a  cause  of  action.  Counsel  for  appellant  has  spent 
much  time  in  research,  and  made  a  strong  and  able  argument 
for  the  city,  but  it  does  not  convince  us  that  the  judgment 
appealed  from  was  erroneous.  Judgment  aflSrmed,  with  costs 
to  the  respondents. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 
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(January  11,  1899.) 

FIDELITY  SAVINGS  ASSOCIATION  v.  SHEA. 
[55  Pac.  1022.] 

BuiLDiNO  AND  LoAiv  ASSOCIATIONS. — Where  the  borrower  aubscribea  for 
shares  in  a  loan  association  merely  to  obtain  a  loan,  and  is  re- 
quired to  make  monthly  payments  upon  such  shares,  and  by  the 
terms  of  the  contract  the  "maturity  of  the  shares"  extinguished 
the  debt  and  cancels  the  stock,  the  borrower  is  a  stockholder  in 
fiction  and  not  in  fact,  and  the  actual  relation  between  the  parties 
is  orAj  that  of  creditor  and  debtor. 

Bklation  of  Parties. — ^A  contract  of  loan,  in  which  the  debtor  agrees 
to  pay  monthly  six  dollars,  which  is  applicable  to  the  satisfac- 
tion of  the  principal  debt,  and  seven  dollars  and  fifteen  cents  in- 
terest monthly,  upon  the  debt  of  $650,  until  the  entire  debt  is 
paid,  is  equivalent  to  an  interest  charge  of  twenty-six  and  two- 
fifths  per  cent  per  annum,  upon  the  principal  of  the  loan,  average 
time,  and  is  usurious. 

Ububt. — ^Under  the  laws  of  Idaho,  building  and  loan  associations  can- 
not charge,  dirctly  or  indirctly,  usurious  interest  on  loans. 

Sake — Evasion  of  Usury  Laws. — One  who  comes  into  Idaho  and  loans 
money  upon  real  estate  there  situated  cannot  evade  and  defeat  the 
usury  laws  of  the  state  by  stipulating  in  the  contract  of  loan  that 
the  contract  shall  be  tested,  and  its  validity  determined  by  the 
laws  of  another  state,  such  stipulation  being  against  public  policy, 
and  not  binding  upon  the  debtor. 

8ahe — Attorney  Fee, — In  a  suit  upon  a  usurious  contract,  it  is  error 
to  allow  the  plaintiff  under  the  stipulations  of  a  mortgage  secur- 
ing the  debt  an  attorney  fee,  as  such  fee  is  no  part  of  the  debt 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bannock  County. 

C.  A.  Warner  and  Wyman  &  Wyman,  for  Appellant. 

A  payment  npon  a  collateral  is  not  a  payment  on  the  debt. 
(Endlich  on  Building  Associations,  2d  ed.,  sec.  477;  Philadel- 
phia Mer,  Loan  Assn.  v.  Moore,  47  Pa.  Si  233.)  There  is  noth- 
ing unfair  or  illegal  about  the  contract.  The  interest  and  pre- 
mium which  is  to  be  applied  as  interest  on  the  note  only  amounts 
to  thirteen  dollars  and  twenty  cents  per  year  on  each  $100,  or 
thirteen  and  one-fifth  per  cent  per  annum,  which,  at  the  time  the 
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contract  was  made,  was  not  a  usurious  rate  of  interest.  It  is  only 
when  we  destroy  this  fair,  reasonable  and  legal  contract,  which 
the  borrower  has  by  refusing  to  let  the  stock  payments  be  applied 
on  the  stock,  as  the  writing  says  they  shall  be,  and  substitute 
for  it  another  contract,  which  the  parties  never  made,  by  apply- 
ing the  stock  payments  on  the  principal  of  the  loan  from  month 
to  month  as  they  are  made,  that  we  make  an  unfair,  il- 
legal, or  usurious  contract.  The  lower  court  fell  into  the  error 
•of  doing  this,  by  construing  the  case  of  Stevens  v.  Home  Sav. 
etc.  Assn.,  6  Idaho,  739,  61  Pac.  779, 986,  decided  by  this  court, 
as  so  holding.  The  law  is  universal  that  stock  pajTuents  are 
not  payments  on  the  loan  from  time  to  time  as  they  are  made. 
This  principle  of  law  is  well  stated  in  4  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  1057;  State  v.  Homhacher,  42  N.  J.  L.  635.  In 
a  building  and  loan  association,  payments  on  a  stock  are  simply 
investments  in  stock,  whether  the  shareholder  be  a  borrower 
or  not;  hence  the  borrower  and  shareholder  are  separate  and 
distinct  in  their  relations,  and  a  pajrment  of  dues  upon  stock  is 
not,  ipso  facto,  a  payment  on  the  member^s  loan.  {Post  v. 
Mechanics'  etc.  Assn.,  97  Tenn.  408,  37  S.  W.  216;  Reeve  v. 
ladies'  Bldg.  Assn,,  56  Ark.  335,  19  S.  W.  917;  People's  Bldg. 
cic,  Assn.  V,  Furey,  47  N.  J.  Eq.  410,  20  Atl.  890;  Tilley  v, 
American  Bldg.  etc.  Assn,,  52  Fed.  622.)  It  has  become  a  well- 
recognized  doctrine  that  payments  of  dues  upon  the  stock  are 
not  payments  upon  the  mortgage  debt,  and  do  not>  ipso 
facto,  wdrk  an  extinguishment  of  so  much  of  the  mortgage, 
and  hence  they  are  not  to  be  regarded  as  partial  payments, 
and  that  therefore  a  statutory  rule  for  computing  inter- 
est on  partial  payments  is  inapplicable  to  them.  (Endiich 
on  Building  Associations,  Ist  ed.,  sec.  452 ;  Endiich  on  Building 
Associations,  2d  ed.,  sec.  477;  Overiy  v.  Fayetteville  etc.  Assn., 
SI  N.  C.  56;  North  America  Bldg.  Assn.  v.  Sutton,  35  Pa.  St 
463,  78  Am.  Dec.  349.)  Fines  are  not  interest  and  cannot 
be  construed  to  be  interest  upon  interest.  This  question  has 
been  before  the  court  and  definitely  settled.  They  are  held  to 
be  ^^iquidated  damages  agreed  to  be  paid  for  the  nonperform- 
ance of  a  promise  or  covenant."     {Shannon  v.  Howard  Mvi. 
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BIdg,  Asstk,  36  Md.  382 ;  Ocmulgee  Bldg.  etc.  Asm.  v.  Thomp- 
son, 52  Qa.  .427 ;  Goodman  v.  Durant  Bldg.  etc.  Assn.,  71  Miss. 
310,  14  South.  146;  Hughes  Bros.  Mfg.  Co.  v.  Cony  ere,  36 
South.  1093.) 

S.  C.  Winters,  for  Bespondent. 

Plaintiff  requires  the  borrower  to  subscribe  for  stock  in  order 
to  get  a  loan.  Then  it  charges  interest,  premium,  dues 
and  fin€».  The  interest  and  the  premium  are  both  interest, 
and  the  fines  are  compound  interest,  which  makes  the  whole 
contract  usurious,  and  the  action  was  brought  prematurely. 
(Stevens  v.  Home  Sav.  etc.  Assn.,  5  Idaho,  739,  51  Pac.  779- 
896;  Vermont  Loan  Assn.  v.  Hoffman,  5  Idaho,  376,  49  Pac. 
314;  Idaho  Rev.  Stats.,  sees.  1263-1266;  Vermont  Loan 
etc.  Co.  V.  Tetzlaff,  ante,  p.  105,  53  Pac.  104.)  The  maxim 
that  "He  who  seeks  equity  must  do  epuit/'  fully  applies 
in  the  case  at  bar.  It  principally  applies  to  a  party  who  is 
seeking  relief  in  the  character  of  plaintiff  in  the  court.  If  the 
borrower  of  money  upon  usurious  interest  seeks  to  have  the 
aid  of  court  of  equity  in  canceling,  or  procuring  the  instru- 
ment to  be  delivered  up,  the  court  will  not  interfere  in  hvA 
favor,  unless  upon  the  terms  that  he  will  pay  the  lender  what 
is  really  due  him.  But  if  the  lender  comes  into  court  to  assert  and 
enforce  his  own  claim  under  the  instrument,  there  the  borrower 
may  show  that  the  contract  is  usurious  and  have  the  action 
dismissed  without  paying  anything  to  the  lender;  as  a  court 
of  equity  will  never  assist  a  wrongdoer  in  effectuating  his 
wrongful  or  illegal  purpose.  (1  Story's  Equity  Jurisprudence, 
Bed.  ed.,  sec.  64;  Hawkins  v.  Pearson,  96  Ala.  369,  11  South. 
504.) 

Action  by  the  Fidelity  Savings  Association  against  Patrick 
]'].  Shea,  and  others,  to  foreclose  a  mortgage  securing  payment 
on  a  loan.  Judgment  for  defendants,  and  plaintiff  appeals. 
Modified. 

The  plaintiff,  a  Colorado  corporation,  received  the  following 
application:  "Application  for  Shares.     No.  of  Certificate,  14,- 

122.     Dated  July  ,  1896.     OfTico  of  the  Fidelity  Savings 

Association.    Home   Office,   Denver,   Colorado.     Name,   P.   E. 
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Shea;  ....  occupation,  boilermaker;  P.  0.  address,  Poca^ 
tello;  street  and  number,  Fourth  ave,;  county,  Bannock;  state, 
Idaho.  I  hereby  apply  for  membership  in  the  Fidelity  Sav- 
ings Association,  and  subscribe  for  stock,  subject  to  the  by- 
laws, rules,  and  regulations  of  said  association,  to  the  amount 
and  of  the  class  specified,  viz.,  twelve  shares  at  $100.00  per 
share,  of  monthly  payment  stock,  amounting  at  maturity  to 
$1,200.  Agents  are  authorized  to  collect  the  first  two  pay- 
ments of  fifty  cents  on  each  $100  share,  or,  if  subscription  is 
made  direct  to  the  home  oflSce,  the  first  payment  must  be  re- 
mitted by  bank  check  or  draft,  postal,  or  express  money  order. 
No  agent  is  authorized  to  promise  any  specific  loan.  I  under^ 
stand  that  no  agent  has  power  to  make  any  representation 
binding  upon  the  association,  other  than  authorized  by  the  by- 
laws and  literature  issued  by  the  association,  or  by  letter  of  au- 
thority issued  under  the  hand  of  the  president,  secretary,  or  man- 
ager of  the  association,  and  that  the  shares  cannot  be  withdrawn 
until  after  twelve  payments  have  been  made,  and  that,  if  with- 
drawn before  maturity,  the  association  will  reserve  two  dollars 
and  fifty  cents  ($2.50)  per  share,  and  such  sum,  if  any,  as  may 
be  set  aside  by  the  board  of  directors,  not  exceeding  one  per  cent 
per  annum  of  par  value  of  the  shares,  for  the  purpose  of  meet- 
ing any  contingency  that  may  arise,  as  provided  by  the  stock 
certificate.  And,  whereas,  the  law  of  Colorado  requires  that  a 
majority  of  all  stock  in  force  be  voted  at  every  legal  election 
of  the  shareholders:  Now,  therefore,  to  prevent  a  failure  of 
election  in  the  event  of  my  absence  or  neglect  to  send  a  proxy, 
I  appoint  J.  S.  Wolfe,  1st,  E.  M.  Johnson;  2d,  or  E.  H.  Webb, 

3d,  as  my  proxy.     Send  certificate  to .     Signature  of  Ap- 

pUcant:  P.  E.  Shea." 

Pursuant  to  said  application,  the  following  certificate  of 
stock  was  issued:  "No.  14,122.  Monthly  payment  stock. 
$1,200.  The  Fidelity  Savings  Association,  Denver,  Colorado. 
Be  it  known  that  P.  E.  Shea,  of  Pocatello,  county  of  Bannock,. 
state  of  Idaho,  is  the  holder  of  twelve  shares,  of  the  face  value 
of  twelve  hundred  dollars,  of  the  participating  capital  stock  of 
the  Fidelity  Savings  Association,  and  a  member  thereol    The 
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conditions  of  this  membership  are  as  follows :  First.  The  share- 
holder agrees  to  pay  the  association  fifty  (50)  cents  per  month 
on  every  one  hundred  ($100)  dollars  of  face  value  of  this 
certificate  the  last  day  of  every  month,  commencing  with  the 
next  month  after  the  date  of  this  certificate;  provided  that  the 
holder  may,  at  his  option,  after  three  months  from  the  date 
hereof,  make  larger  payments  than  herein  required;  and  pro- 
vided further,  that  if  there  shall  be  paid  hereon  in  the  aggre- 
gate the  sum  of  forty-five  ($45)  per  share  at  the  end  of  four 
years  after  the  date  of  this  certificate,  or  at  any  earlier  period, 
then  no  further  payments  need  be  made,  and  on  request  the 
secretary  of  the  association  shall,  on  presentation  of  the  certi- 
ficate, certify  the  same  as  fully  paid  up,  except,  however,  that> 
if  these  shares  are  pledged  as  collateral  to  a  loan,  regular  pay- 
ments shall  be  made  until  maturity,  unless  waived  by  the  board 
of  directors  of  the  association  at  a  regular  meeting.  No  notice 
of  payments  shall  be  required  from  the  association.  A  failure 
to  make  payments  when  due  will  subject  the  stock  to  a  fine 
of  ten  (10)  cents  per  share  each  month  during  delinquency. 
Second.  Should  the  holder  hereof,  by  reason  of  sickness,  loss 
of  income,  or  other  reason,  be  unable  to  make  the  payments 
due  hereon,  the  pass-book,  issued  with  this  stock,  may  be  pre- 
sented or  sent  to  the  secretary  of  the  association,  with  request 
that  the  stock  be  suspended  for  any  period  not  exceeding  six 
months  at  one  time,  which  suspension  shall  be  plainly  marked 
in  the  pass-book  by  the  secretary,  and  returned  to  the  member; 
and  during  the  period  of  suspension  the  stock  shall  not  be 
subject  to  fine,  nor  share  in  the  profits  of  the  association ;  pro- 
vided, that  no  stock  can  be  suspended,  if  pledged  as  collateral 
to  a  loan,  without  the  consent  of  the  directors  of  the  associa- 
tion. Third.  These  shares  may  be  withdrawn,  after  twelve 
payments  have  been  made,  by  giving  thirty  days*  notice  in 
writing,  and  surrendering  this  certificate  and  the  accompany- 
ing pass-book;  and  the  holder  will  be  paid  all  money  received, 
with  interest  at  six  per  cent  per  annum,  if  withdrawn  before 
maturity,  or  with  full  profits  if  carried  to  maturity,  less  fines, 
if  any,  and  less  a  reserve  fee  of  $2.50  per  share,  and  provided, 
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if  the  board  of  directors  deem  it  necessary  to  meet  any  con- 
tingency, less  a  further  sum  of  one  per  cent  per  annum  on  the 
par  value  of  these  shares;  provided  that  the  holder  or  assigns 
may  renew  the  said  shares  within  twelve  months  after  with- 
drawal, and  receive  credit  thereon  for  an  amount  equal  to  the 
reserve  fee  retained;  provided,  further,  that  shareholders  in 
the  aggregate  can  only  withdraw  during  any  month  an  amount 
equal  to  one-half  of  the  receipts  of  the  association  for  that 
month  without  the  consent  of  the  board  of  directors.  Fourth. 
Should  members  die,  their  personal  representatives  may  sur- 
render the  shares  at  any  time,  if  they  shall  elect  to  do  so,  and 
receive  the  full  amount  credited  to  such  shares;  or,  if  said 
shares  shall  not  be  surrendered,  they  may  remain  in  force,  for 
the  benefit  of  the  estate,  by  payment  of  r^ular  dues.  Fifth. 
These  shares  may  be  transferred  at  any  time,  subject  to  a-  lien 
of  the  association,  for  any  unpaid  balance  due  from  the  holder, 
by  returning  the  certificate  to  the  secretary  for  transfer  on  the 
books  of  the  association,  and  in  no  other  manner.  Sixth. 
This,  the  certificate  giving  the  terms  and  conditions  of  these 
shares,  the  by-laws,  and  the  application  for  membership,  con- 
stitute the  contract;  provided,  further,  that  all  executed  papers 
connected  with  any  loan  form  part  of  the  contract.  Seventh. 
Agents  of  this  association  have  no  authority  to  promise  loans, 
or  change  any  of  the  conditions  of  this  contract.  Given  under 
the  seal  of  the  Fidelity  Savings  Association,  and  under  the 
hand  of  its  president  and  secretary,  at  Denver,  Colorado,  this 
twenty-seventh  day  of  July,  A.  D.  1896.  M.  B.  Johnson, 
President.     [Seal]   G.  D.  Campbell,  Secretary.'' 

And  to  secure  the  loan  evidenced  by  said  contract  the  re- 
spondents executed  a  mortgage,  bearing  date  July  27,  1896, 
upon  lots  3,  4,  and  5,  in  block  322  in  the  town  of  Pocatello, 
county  of  Bannock,  state  of  Idaho.  Appellant,  by  averment, 
pleaded  in  haec  verba,  certain  statutes  of  the  state  of  Colorado 
relating  to  building  and  loan  associations,  and  also  the  by- 
laws of  the  appellant  corporation.  The  contract  evidencing 
the  loan,  which  is  set  forth  at  length  in  the  complaint,  is  as 
follows :  "$650.00.  Denver,  Col.,  July  27th,  1896.  On  or  be- 
fore ten  years  after  date,  I  promise  to  pay  to  the  Fidelity  Sav- 
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ings  Association^  a  corporation  formed  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Colorado,  at  its  principal 
office,  in  Denver,  Colorado,  the  sum  of  six  hundred  and  fifty 
($650.00)  dollars,  with  interest  thereon  at  the  rate  of  six  per 
cent  per  annum,  together  with  the  monthly  premium  on  said 
sum,  of  sixty  cents  on  every  one  hundred  dollars  thereof;  in- 
terest and  premium  being  payable  monthly  in  advance,  on  the 
last  day  of  each  and  every  month,  until  this  note  is  fully  paid. 
This  note  is  given  in  consideration  of  a  loan  made  by  the  payee 
to  the  maker  hereof,  who  is  a  member  of  said  association,  and 
the  holder  of  twelve  M.  P.  shares  of  stock  in  said  association, 
evidenced  by  the  certificate  No.  14,122,  which  are  hereby  as- 
signed as  collateral  to  the  said  loan.  Said  loan  has  been 
granted  to  and  accepted  by  me  as  a  member  of  said  associa- 
tion, and  with  special  reference  to  the  laws  of  the  state  of 
Colorado  for  a  construction  of  the  contract  hereby  made.  Now, 
therefore,  the  maker  hereof  covenants  and  agrees  to  pay  the 
interest  and  premium  upon  said  sum,  and  the  monthly  pay- 
ments upon  said  shares,  promptly,  as  the  same  become  due  and 
payable,  in  installments  of  not  less  than  thirteen  and  fifteen 
one-hundredths  ($13.15)  dollars  per  month,  payable  in  ad- 
vance on  the  last  day  of  each  month,  commencing  with  date, 
and  thereafter,  until  at  the  maturity  of  said  shares  the  pro- 
ceeds thereof  shall  be  applied  to  repay  the  loan.  If  any  in- 
terest or  premium  evidenced  by  this  note,  or  monthly  payments 
upon  the  shares  herein  described,  shall  remain  unpaid  for 
sixty  days  after  the  same  becomes  due  and  payable,  then  the 
principal  sum,  as  evidenced  hereby,  may  at  once,  without 
notice,  become  due  and  payable,  at  the  option  of  said  associa- 
tion; and  the  withdrawal  value  of  said  collateral  shares  may, 
at  the  option  of  said  association,  be  thereupon  credited  upon 
«ny  balance  due  the  association  from  said  shareholder,  as  said 
association  may  elect  And,  if  any  payment  evidenced  hereby 
is  not  paid  when  due,  fines  shall  be  added  as  provided  by  the 
by-laws  of  the  Fidelity  Savings  Association  aforesaid,  together 
with  all  costs  of  collection,  including  £iji  attomey^s  fee  of  ten 
per  cent  if  collected  by  an  attorney,  foreclosure  proceedings, 
or  by  suit  at  law.     [Signed]     Patrick  E.  Shea,  Mary  E.  Shea.'' 
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The  mortgage  provided  that  the  appellant  might  keep  the 
property  insured,  and  pay  the  taxes  thereon  and  it  is  so  averred 
in  the  complaint,  wherein  it  is  averred  that  plaintiff  paid  in- 
surance in  the  sum  of  four  and  one-half  dollars.  May  13,  1897, 
and  October  15,  1897,  the  further  sum  of  four  and  one-half 
dollars;  that  defendant  neglected  to  pay  the  taxes  on  the  mort- 
gaged property,  and  appellant  paid,  July  15,  1897,  taxes  duly 
assessed  on  said  property  for  the  year  1897  in  the  sum  of 
thirty-one  dollars  and  fifty-six  cents.  The  mortgage  provided 
for  attomey^s  fees  in  case  of  its  foreclosure.  Defendants  made 
payments  on  said  loan  contract  aggregating  the  sum  of  fifty- 
three  dollars  and  thirty  celits.  ITie  defendants  demurred  to 
the  complaint,  which  demurrer  was  overruled.  Findings  of 
fact  were  made  in  accordance  with  the  allegationfl  of  the  com- 
plaint and  the  documentary  evidence,  and  judgment  foreclosing 
the  mortgage  for  $696.26,  without  costs;  the  sum  found  due 
the  plaintiff  being  the  principal  of  the  loan,  less  fifty-three 
dollars  and  thirty  centi)  payments  thereon,  nine  dollars  insur- 
ance paid,  thirty-one  dollars  and  fifty-six  ceats  taxes  paid,  and 
fifty-nine  dollars  attomey^s  fee  allowed.  This  appeal  ia  from 
the  judgment,  and  on  the  judgment-roll. 

QUARLES,  J.  (After  Stating  the  Facts.)— Owing  to  the 
importance  of  this  case,  we  have  given  the  lengthy  and  very 
able  argument  of  the  appellant  more  than  ordinary  attenticm. 
But,  after  a  careful  and  studious  consideration  in  the  record 
before  us,  we  have  arrived  at  the  conclusion  that  it  is  to  be  re- 
garded as  coming  within  the  rule  laid  down  in  the  following 
cases,  to  wit :  Stevens  v.  Association,  5  Idaho,  739, 51  Pac.  779 ; 
Mills  V,  .Association,  76  N.  C.  292;  Association  v.  Wilcox,  24 
Conn.  147 ;  Association  v.  Blackburn,  48  Iowa,  385 ;  Gordon  v. 
Associaiton,  12  Bush,  110,  23  Am.  Bep.  713;  Association  v. 
Graham,  7  Neb.  173.  A  careful  consideration  of  the  contract 
of  loan,  in  connection  with  the  entire  record  in  this  case,  con- 
vinces us  that  the  entire  transaction  is  one  of  loan,  that  the  is- 
suance of  shares  to  the  borrower  is  a  matter  of  fiction,  and  that 
part  of  the  monthly  payment  which  is  called  "monthly  pay- 
ments upon  shares^^  is  merely  a  trick,  artifice,  or  subterfuge 
for  the  purpose  of  extorting  from  the  debtor  a  usurious  rate 
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of  interest.  As  evidence  of  the  correctness  of  onr  conclusion, 
we  qnote  from  the  brief  of  appellant  the  following  language: 
^In  the  case  at  bar,  P.  E.  Shea  was  carrying  twelve  shares  of 
stock,  but  had  a  loan  of  only  $650.  Had  respondent,  P.  E. 
Shea,  carried  out  his  contract,  by  continuing  payment  until  the 
stock  was  fully  paid,  there  would  have  been  with  appellant  as- 
sociation, to  the  credit  of  P.  E.  Shea,  $1,200.  He  would  have 
been  indebted  to  the  association,  on  his  note,  $660.  Of  the 
$1,200  to  his  credit,  $650  would  have  been  applied  to  the  can- 
cellation of  his  indebtedness,  and  the  balance  of  $550  would 
have  been  paid  to  him  in  cash,  or,  if  not  drawn  by  him,  as  he 
had  the  right  to  do,  would  have  remained  with  the  association, 
and  continued  to  draw  dividends.*'  In  other  words,  the  borrower, 
although  paying  for  the  stock,  does  not  become  the  owner  of  it, 
but,  after  paying  the  face  value  of  i,t,  he  is  entitled  to  what? 
The  cancellation  of  his  note,  and  the  return  to  himself  of  $550. 
The  object  of  the  respondents  was  solely  to  obtain  a  loan  of 
$650.  To  do  this  they  would,  in  the  event  suggested  by  the 
appellant,  have  made  two  hundred  payments  of  thirteen  dol- 
lars and  fifteen  cents  each,  amounting  to  the  sum  of  $2,630, 
of  which  the  appellant  would  have  appropriated  $1,430  as  in- 
terest and  ^'premiums"  on  the  loan,  and  out  of  which  the 
debtor,  a  fictitious  shareholder  (but  who  was  never  in  fact 
a  shareholder),  would  be  entitled  to  the  return  of  $550. 
Viewed  in  the  light  of  appellant's  construction,  the  contract  is 
unconscionable.  It  is  conceded  by  the  appellant  Ithat  the  three 
dollars  and  ninety  cents  monthly  premium  is  purely  interest, 
but  appellant  claims  that  the  interest  collected  monthly,  seven 
clollars  and  fifteen  cents,  amounts  to  the  rate  of  thirteen  and 
one-fifth  per  cent  per  annum  on  the  loan,  and  is  lawful  inter- 
est; being  less  than  the  rate  authorized  by  statute  at  the  time 
of  making  the  contract,  and  which  might  have  been  contracted 
for  by  stipulation.  We  would  agree  with  this  contention  if 
the  monthly  payment  consisted  of  the  interest  only,  but  it  does 
not.  In  addition  to  collecting  the  interest  on  the  entire  amount 
of  the  loan,  the  appellant  has  exacted  a  monthly  payment  of 
BIX  dollars  upon  the  principal  of  the  loan  itself,  so  that  the 


Digitized  by  VjOOQIC 


414  Fidelity  Savinqb  Assn.  v.  Shea.        [Gldaho^ 

Opinion  of  the  Court — Quarles,  J. 

amount  of  the  principal  debt  is  being  reduced  monthly,  but  the 
creditor^  notwithstanding^  is  collecting  interest  on  the  entire 
amount.  The  subterfuge  of  calling  payment  of  the  principal 
of  the  loan  by  the  term  ^^maturing  stock''  does  not  change  the 
nature  of  the  payment.  So  long  as  the  debtor  does  not  become 
the  owner  of  the  stock,  but  the  '^maturity  of  the  stock"  extin- 
guishes the  debt,  whereupon  the  lender  cancels  the  stock,  courts 
are  not  justified  in  holding  that  the  transaction  is  other  than 
that  of  loan ;  but  it  is  the  duty  of  the  court  to  hold  such  trans- 
action to  be  one  of  loan,  and  subject  to  the  usury  laws  of  the 
state.  Now,  suppose  the  certificate  had  called  for  six  and  one- 
half  shares  of  stock,  no  other  change  being  in  the  contract.  To 
satisfy  his  note,  the  defendant  would  be  compelled,  if  he  did 
80  entirely  by  the  monthly  payments  therein  stipulated  to  be 
made,  to  make  one  hundred  and  eight  payments  of  thirteen  dol- 
lars and  fifteen  cents  each,  and  one  of  four  dollars  and  thirty^ 
eight  and  one-third  cents ;  requiring,  say  for  convenience,  nine 
years.  His  debt  would  then  be  paid.  But  he  would  be  paying 
in  the  principal  from  time  to  time,  and,  while  continually  re- 
turning the  sum  borrowed,  he  would  be  paying  thirteen  and 
one-fifth  per  cent  interest  per  annum  on  the  whole  sum.  He 
would  not  have  the  use  of  the  $650  borrowed  during  the  nine 
years.  In  fact,  the  average  time  that  he  would  have  it  would 
only  be  four  and  one-half  years;  and,  instead  of  paying  thirteen 
and  one-fifth  per  cent  per  annum,  he  would  in  fact  have  paid 
twenty-six  and  two-fifths  per  cent  per  annxmi.  Or,  instead  of 
averaging  the  time  that  he  would  have  the  use  of  the  money, 
average  the  amount  that  he  would  have  during  the  entire  time^ 
and  it  would  be  $325  for  nine  years.  He  would  have  paid  one 
hundred  and  eight  and  one-third  interest  payments  of  seven 
dollars  and  fifteen  cents  each,  or  in  all  $774.58,  or  interest  at 
the  rate  of  twenty-six  and  two-fifths  per  cent  per  annum — a 
usurious  rate  of  interest.  Under  the  guise  of  collecting  "dues'' 
on  "stock,"  the  appellant  would  have  collected  the  amount  of 
the  loan  and  interest  thereon  at  the  rate  of  twenty-six  and  two- 
fifths  per  cent  per  annum.  If  the  interest  should  be  computed 
by  tlie  rule  of  partial  payments  that  obtains,  the  rate  would 
be  found  to  be  more  than  twenty-six  and  two-fifths  per  cent 
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per  annum.  It  seems  strange  that  men  will  resort  to  so  many 
schemes  to  oppress  and  extort  unconscionable  gains  from  their 
lellow-men.  who  by  reason  of  poverty  or  misfortune  are  com- 
pelled to  borrow  money.  We  are  told  in  Holy  Writ:  "For 
whosoever  hath,  to  him  shall  be  given ;  and  whosoever  hath  not, 
from  him  shall  be  taken  even  that  which  he  seemeth  to  have.'* 
The  record  of  this  case  shows  that  the  appellant  association 
has  acted  upon  this  idea.  It  requires  a  great  degree  of  in- 
telligence, much  sharpness,  and  keen  shrewdness,  to  devise 
means  and  schemes  to  rob  the  unwary  and  uneuspectiAg  debtor 
by  extorting  from  him  high  rates  of  usurious  interest  under 
the  semblance  of  living  without  the  usury  laws ;  yet  such  shrewd- 
ness is  always  accompanied  by  an  absence  of  moral  integrity 
or  common  honesty  which  does  not  appeal  very  strongly  to  the 
judge  who  is  sitting  in  the  capacity  of  chancellor,  and  whose 
duty  it  is  to  follow  the  law  in  administering  equity.  There  is 
no  provision  in  chapter  11  of  title  4  of  our  Civil  Code  that 
authorizes  a  building  and  loan  association  to  extort  from  its 
debtors  usurious  rates  of  interest. 

It  is  contended  by  the  appellant  that  in  the  contract  in  this 
case  are  to  be  found  two  distinct  contracts ;  i.  e.,  one  subscrib- 
ing for  stock,  and  one  borrowing  money,  resulting  in  two  re- 
lations between  the  parties ;  that  is,  corporation  and  stockholder 
in  one  instance,  and  debtor  and  creditor  in  the  other.  We 
do  not  concede  this  contention,  but  we  do  concede  that  the  re- 
lation between  the  corporation  and  its  stockholders  is  distinct 
from  that  between  it  and  its  debtors,  be  they  stockholders  or 
not.  In  the  case  at  bar,  we  construe  the  entire  contract  to  be 
one  of  loan;  that  it  was  entered  into  for  the  purpose  solely  of 
borrowing  money  by  one  of  the  parties,  and  lending  by  the 
other;  that  the  relation  of  corporation  and  stockholder  exists, 
not  in  fact,  but  purely  in  fiction;  and  that  the  object  of  the 
plaintiff  in  entering  into  the  contract  was  purely  for  the  pur- 
pose of  increasing  its  capital  by  obtaining  large  returns  for  the 
use  of  its  money.  In  no  case  where  the  two  relations  are 
blended  together,  as  in  this  case,  and  the  stock  and  debt  are 
both  contemporaneously  extinguished  by  monthly  payments 
upon  the  debt  or  upon  the  so-called  stock,  will  the  contract  be 
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treated  by  this  court  other  than  a  contract  of  loan.  We  reaffirm 
the  rules  enunciated  by  this  court  in  Stevens  v.  Association,  5 
Idaho  739,  61  Pac.  779,  and  heartily  commend  what  was  said 
by  the  supreme  court  of  North  Carolina  in  Mills  v.  Association, 
75  K  C.  292. 

But  it  is  contended  by  the  appellant  that  the  contract  before 
us  is  a  Colorado  contract,  and  to  be  construed  under,  and  its 
validity  determined  by,  the  laws  of  Colorado,  it  being  so  stipu- 
lated in  the  contract.  It  is  true  that  under  the  statutes  of 
Colorado  which  are  set  forth  in  the  complaint,  and  tested  by 
such  statutes,  the  contract  in  question  is  not  usurious.  But 
under  our  statutes  it  is  usurious.  The  by-laws  of  the  plaintiff 
provide  that  no  loan  shall  be  made,  except  upon  real  estate  se- 
curity, and  that  the  loan  shall  not  exceed  fifty  per  cent  of  the 
value  of  the  security.  If  the  appellant  desires  the  contract 
in  question  enforced  under  and  by  the  provisions  of  the  statutes 
of  Colorado,  it  must  proceed  to  do  so  in  Colorado.  That  stipu- 
lation in  the  contract  relating  to  the  Colorado  statutes  is  not 
binding  upon  the  respondents,  nor  upon  the  state,  nor  upon 
the  courts  of  this  state.  If  this  was  an  action  in  personam,  the 
rule  might  be  different.  But,  to  foreclose  the  mortgage  in  ques- 
tion, resort  must  be  had  to  the  courts  of  this  state.  Inserting 
the  provision  in  the  contract  that  the  contract  should  be  con- 
strued by  the  statutes  of  Colorado  is  mere  subterfuge,  resorted 
to  for  the  purpose  of  evading  and  defeating  the  usury  laws  of 
this  state,  and  such  as  this  court  will  not  enforce,  it  being  con- 
trary to  public  policy.  When  parties  come  into  this  state, 
whether  artificial  or  natural  persons,  and  loan  money  to  a  citi- 
zen of  this  state  upon  real  estate  security  situated  here,  they 
must  expect  to  have  the  validity  of  the  contract  determined  by 
the  laws  of  this  state.  (See  Trust  Co.  v.  Hoffman  (decided 
by  this  court),  5  Idaho,  376,  49  Pac.  314.) 

The  trial  court  erred  in  allowing  an  attorney  fee  to  plaintiff, 
as  such  fee  is  no  part  of  the  debt,  but  extraordinary  costs,  and 
as  such  cannot  be  recovered,  under  the  provisions  of  section  1266 
of  the  Revised  Statutes. 

The  respondents  contend  that  the  principal  debt  was  not  dud 
when  this  action  was  commenced,  and  that  the  judgment  should 
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be  reversed  on  that  ground.  There  is  nothing  in  this  conten- 
tion. The  distinction  between  this  case  and  the  case  of  Trust 
Co,  v.  Hoffman,  supra,  in  this  respect,  is  marked.  In  the  lat- 
ter case,  coupon  notes  were  given  for  the  interest  falling  due 
annually,  while  the  principal  debt  fell  due  five  years  after  date ; 
and  the  provision  in  the  mortgage  as  to  maturity  was  that,  if 
either  of  the  interest  notes  should  not  be  paid  at  maturity, 
the  debt  should  become  due.  We  held  that,  as  the  interest 
coupon  notes  by  their  terms  provided  for  compound  interest 
in  advance,  the  said  coupon  interest  notes  were  void.  Those 
notes,  being  void,  could  not  mature,  and  the  principal  notes  by 
their  terms  were  not  due.  In  the  case  at  bar,  the  contract 
provides  for  monthly  payments  of  thirteen  dollars  and 
fifteen  cents.  The  stipulation  as  to  said  payments  is  not  void, 
the  true  question  being  as  to  their  application.  We  hold  that 
they  must  be  applied  upon  the  principal  debt.  Notwithstand- 
ing that,  the  appellant  was  entitled  to  said  monthly  payments; 
and,  under  the  terms  of  the  contract,  it  might  elect  to  treat 
the  entire  debt  as  due,  if  the  respondents  should  fail  to  make 
any  of  such  monthly  payments  for  sixty  days.  Respondents 
failed  for  more  than  sixty  days  to  make  one  of  such  payments, 
and  the  appellant  treated  the  debt  as  due.  The  action  was  not 
prematurely  brought. 

The  judgment  appealed  from  is  modified  by  deducting  there- 
from the  attorney  fee  of  fifty-nine  dollars  allowed  by  the  trial 
conrt^  which  sum  the  district  court  is  directed  to  have  credited 
upon  the  said  judgment  as  of  the  date  of  the  entry  thereof,  and 
the  said  judgment  as  so  modified  is  aSirmed.  Costs  of  this 
appeal  awarded  to  the  respondents. 

Huston^  C.  J.,  and  Sullivan,  J.,  concur. 

ON  BEHEARINQ. 
(February  2,  1899.) 

Per  CITRIAM. — Appellant  has  filed  a  lengthy  petition  for 
rehearing,  consisting  of  fifty-four  printed  pages,  which,  outside 
of  the  statement  of  general  principles  of  law  not  applicable  to 
Idaho,  VoL  6-27 


Digitized  by  VjOOQIC 


418  People  v.  Alturas  County.  [6  Idaho* 

Points  deeidecL 

the  case,  is  remarkable  only  for  poetical  effusion  and  psycho- 
logical erudition.  So  far  as  the  particular  case  at  bar  is  con- 
cerned, it  calls  our  attention  to  no  new  principle  of  law  or 
question  of  fact  that  was  not  carefully  considered  by  this  court 
on  original  hearing.  Since  reading  the  petition,  we  are  more 
than  ever  convinced  that  the  true  nature  of  the  entire  transaction 
is  correctly  shown  in  the  quotation  in  the  original  opinion  from 
the  appellant's  brief,  and  are  more  firmly  convinced  of  the 
duty  and  propriety  of  applying  the  usury  laws  to  such  traps- 
actions.  Courts  should  not  seek  excuses  by  which  associations 
that  loan  money,  whether  they  claim  to  be  acting  solely  upon 
benevolent  principles  or  not,  may,  by  the  use  of  subterfuge,  be 
exempted  from  the  ordinary  penalty  of  violations  of  the  usury 
statutes.  In  its  labored  efforts  to  convince  this  court  of  its 
disinterested  philanthropy  in  the  part  which  it  took  in  the 
transaction  in  question,  in  its  petition  for  rehearing,  inter  alia, 
it  says :  *^0n  the  other  hand,  he  never  pays  the  principal,  that 
being  canceled  by  his  shares.*'  This  brief  quotation  emphasizes 
the  fact  that  the  issuing  of  shares  to  respondents,  and  the  al* 
leged  relation  of  shareholder  by  the  respondents  to  the  ap- 
pellant, is  mere  subterfuge  in  order  to  permit  the  appellant  to 
collect  a  usurious  rate  of  interest.  We  are  fully  convinced 
that  the  conclusion  reached  in  this  cause  is  correct  in  law,  and 
sanctioned  by  the  principles  of  equity.    A  rehearing  is  denied. 


(January  14,  1899.) 

PEOPLE  EX  REL.  ATTORNEY  GENERAL  v.  ALTURAS 

COUNTY. 

[55  Pac.  1067.] 
Counties — BECOONmoN  or — ^Estoppel. — ^The  state,  having,  through 
each  of  its  co-ordinate  branches  of  government,  repeatedly  recog- 
nized Blaine  county  as  a  county  and  legal  subdivision  of  the  atate^ 
is  estopped,  after  the  lapse  of  nearly  four  years,  from  questioning 
the  regularity  of  the  passage  of  the  act  creating  the  oountv. 


Digitized  by  VjOOQIC 


Jan.  1899.]  People  v.  Alturas  County.  419 

Argument  for  Appellants. 

Same, — ^Act  creating  county  will  not  be  inquired  into  after  recognition 
for  four  years.  The  legislature,  by  an  act  approved  March  5, 
1895,  established  the  county  of  Blaine;  the  legislature  thereafter,  in 
four  different  acts,  recognized  the  existence  of  Blaine  county  as  a 
legal  subdivision  of  the  state;  the  supreme  court  of  the  state  held 
the  acts  creating  Blaine  county  to  be  valid;  its  existence  was  re- 
peatedly recognized  by  the  executive  department;  the  people  re- 
siding within  the  territory  embraced  within  Blaine  county  repeat- 
edly recognized  the  existence  of  the  county;  held,  general  elections 
therein,  participated  in  by  the  electors,  generally  elected  county  and 
precinct  officers,  levied  and  collected  taxes,  assumed  debts  of  its 
predecessors,  funded  a  large  indebtedness,  brought  suits  as  a  county 
against  other  counties,  and  recovered  large  sums,  and  exercised 
all  the  powers  and  functions  of  a  county  government  for  a  period 
of  nearly  four  years.  Held,  that  under  such  circumstances,  the 
court  would  decline  to  examine  into  the  manner  of  the  passage  of 
the  act  creating  the  county. 

(Syllabus  by  tbe  court.) 

APPEAL  from  District  Court,  Bannock  Connty. 

Kingsbury  &  Parsons  and  Johnson  &  Johnson,  for  Appel- 
lants. 

Not  only  has  the  creation,  organization  and  existence  of 
Blaine  county  been  repeatedly  recognized  and  declared  by  the 
judiciary,  but  its  recognition  by  the  other  co-ordinate  depart- 
ments of  the  state  government  has  been  no  less  unequivocal 
and  explicit.  The  legislative  department,  by  an  act  approved 
March  9,  1895,  to  provide  for  the  annexation  of  a  part  of 
Blaine  county  to  Custer  county  (Laws  1885,  p.  141),  a  statute 
unimpeached  and  unimpeachable  here,  recognized  Blaine 
county  as  one  of  the  existing  counties  of  the  state,  with  the 
organization,  duties  and  liabilities  attendant  upon  such  public 
guasi  corporations.  For  nearly  four  years  all  these  obligations 
and  duties,  involving  the  administration  of  justice,  the  levy  of 
taxes,  the  collection  and  payment  of  the  county's  portion  of  the 
state  revenue,  the  support  of  the  common  schools,  the  building 
and  improvement  of  roads  and  bridges,  the  support  of  paupers 
and  the  various  other  governmental  functions  that  our  statutes 
impose  upon  the  political  subdivisions  of  the  state,  have  been 
imposed  upon  and  performed  by  Blaine  county.  (Speir  v. 
Board  of  Commissioners,  88  Fed.  762;  People  v,  Maynard,  15 
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Mich.  463;  State  v.  City  of  Des  Moines,  96  Iowa,  521,  59  Am. 
St.  Eep.  381,  65  N.  W.  818,  822,  824;  State  v.  Leatherman, 
38  Ark.  81;  Rumsey  v.  People,  19  N.  Y.  41;  Lanning  v.  Car- 
penter, 20  N.  Y.  447;  Van  Valkenburgh  v.  Milwaukee,  43 
Wis.  582.)  In  construing  statutes  and  the  constitution,  the 
rule  is  almost  universal  to  adhere  to  the  doctrine  of  stare  d^ 
dsis.  {Evans  v.  Job,  8  Nev.  34;  Multnomah  County  v.  Sliker, 
10  Or.  66 ;  Shreve  v.  Cheesman,  69  Fed.  791 ;  Black  on  Inter- 
pretation of  Laws,  34;  People  v.  Supervisors  of  Benzine  Co., 
M  Mich.  211;  People  v.  Treasurer  of  Benzine  Co,y  41  Mich.  6; 
Kneeland  v.  Milwaukee,  15  Wis.  522.)  It  is  a  principle  of 
law  that  where  a  county  has  a  de  facto  existence  (and  this 
fact  is  alleged  in  the  complaint  herein),  that  recognition  and 
long  acquiescence  in  the  existence  of  the  county  estops  the 
state  from  denying  its  de  jure  existence.  Every  branch  of  the 
government  of  the  state  has  recognized  Blaine  as  a  county  of 
Idaho:  The  legislature  by  three  separate  act<:  the  judicial  v 
many  decisions  and  opinions  besides  those  above  mentioned. 
{Bingham  Co.  v.  Bannock  Co.,  5  Idaho,  627,  51  Pac.  769; 
Blaine  Co.  v.  Lincoln  Co.,  ante,  p.  57,  52  Pac.  165;  Blaine 
Co.  V.  Smith,  5  Idaho,  255,  48  Pac.  286;  Osbom  v.  Ravens- 
craft,  5  Idaho,  612,  51  Pac.  618;  Ravenscraft  v.  Board  of 
Commrs.,  5  Idaho,  178,  47  Pac.  943.) 

Arthur  Brown,  for  Kespondent. 

It  is  undoubtedly  true  that  mere  irregularities  in  an  organi- 
zation under  a  valid  law  may  possibly  be  cured  by  delay,  but 
unconstitutionality  never  can.  If  an  act  is  unconstitutional 
in  its  incipiency,  it  is  null  and  void.  It  never  can  be  made 
valid;  each  day  of  delay  was  only  a  fresh  usurpation.  (19 
Am.  &  Eng.  Ency.  of  Law,  ''Quo  Warranto,''  p.  672 ;  People  v. 
Stanford,  77  Cal.  360,  18  Pac.  85,  19  Pac.  693;  People  v. 
Reclamation  District  No.  lS6y  121  Cal.  522,  50  Pac.  1069,  53 
Pac.  1085;  Commonwealth  v.  Allen,  128  Mass.  310;  State  v. 
Crow  Wing  Co.  Commrs.,  66  Minn.  519,  68  N.  W.  767,  69  N. 
W.  925,  73  N.  W.  631,  35  L.  E.  A.  745;  Attorney  General  v. 
Mart,  55  Mich.  445,  21  N.  W.  883;  St.  Louis  etc.  R.  R.  Co.  v. 
BelleviUe,  122  III.  383,  12  N".  E.  680;  United  States  v.  Insley, 


Digitized  by  VjOOQIC 


Jan.  1899.]  People  v.  Alttjrab  County.  421 

Opinion  of  the  Court — Quarles,  J, 

130  TJ.  S.  263,  9  Sup.  Ct.  Rep.  485;  United  States  v.  Beebe, 
327  TJ.  S.  338,  8  Sup.  Ct  Rep.  1083.)  To  constitute  res  judi- 
cata there  must  have  heen  a  judgment  of  the  exact  issue  by  a 
court  of  competent  jurisdiction  upon  the  exact  point  involved 
in  certain  cases  sought  to  be  estopped.  It  must  have  been  upon 
an  issue  found;  that  point  must  have  been  necessary  to  the  de- 
cision. It  must  be  between  the  same  parties;  in  other  words, 
to  constitute  an  estoppel  here  a  suit  must  have  been  between 
the  state  of  Idaho  on  one  side,  as  represented  by  its  attorney 
general,  and  the  county  of  Blaine  on  the  other,  and  the  ques- 
tion must  have  been  involved  as  to  the  constitutionality  of  the 
creation  of  Blaine  county,  and  the  court  must  have  decided 
that,  and  that  must  have  been  necessary  to  the  decision. 
(Johnson  v.  Powers,  139  U.  S.  157,  11  Sup.  Ct  Rep.  625; 
Bedon  v.  Davie,  144  U.  S.  143,  12  Sup.  Ct  Rep.  665;  Wixson 
t?.  Devine,  G7  Cal.  341,  7  Pac.  776.) 

QUARLES,  J. — This  action,  in  the  nature  of  quo  warranto, 
was  commenced  in  the  name  of  the  state  ex  rel,  attorney  gen- 
eral, to  recover  judgment  excluding  the  defendant,  Blaine 
coimty,  from  exercising  the  rights,  privileges,  and  powers  of 
municipal  government  within  the  boundaries  fixed  by  the  act 
creating  the  county.  The  two  questions  raised  by  the  record 
are  these:  Was  the  act  of  March  5,  1895,  creating  Blaine 
county,  prohibited  by  the  provisions  of  article  18  of  the  con- 
stitution? Was  said  act  passed  in  the  manner  prescribed  by 
the  provisions  of  article  3  of  the  constitution? 

The  first  of  these  questions  was  answered  by  this  court  in 
the  decision  in  the  case  of  Blaine  Co,  v.  Heard,  August  4,  ]85)i>, 
reported  in  5  Idaho,  6,  45  Pac.  890,  where  the  court,  speak- 
ing through  its  present  chief  justice,  said:  "Notwithst^uKling 
this  case,  in  all  its  salient  points,  has  been  heretofore  prffsentod 
and  considered  by  us,  in  view  of  its  importance  we  havo  again 
gone  carefully  over  the  case  as  presented  in  the  briefs  and  or- 
i:uraents  of  the  counsel,  and  are  convinced  that  the  contention 
of  the  appellant  cannot  be  sustained,  and  that  the  acts  of  the 
legislative  assembly  of  Idaho  (Sess.  Laws  1895,  pp.  32.  170) 
establishing  the  counties  of  Blaine  and  Lincoln  are  valid  and 
constitutional  laws.^'    It  will  thus  be  seen  that  more  limn  two 
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years  ago  this  court  held  said  act  to  be  constitutional.  Since 
then  the  people  of  these  two  counties,  doubtless  relying  on  Uie 
judgment  of  both  the  legislative  and  judicial  branchea  of  gov- 
ernment, have  acted  on  the  theory  that  said  act  was  val^l;  ^nd 
the  former  decision  of  this  court,  having  been  acted  upon  by 
the  people,  who  have  adjusted  the  business  matters  of  the 
county,  funded  old  indebtedness,  and  created  new,  should  not 
be  disturbed  at  this  late  day.  No  good  would  be  accomplished 
by  overruling  that  decision,  but  much  evil  and  cocfusion 
would  result  therefrom.  Whether  that  decision  was  right  or 
not,  public  policy  and  sound  legal  principles  demand  that  we 
now  adhere  to  it,  and  regard  that  question  as  a  sealed  book, 
which  is  no  longer  open  to  public  scrutiny. 

But  it  is  argued  that  the  manner  of  the  passage  of  said  act 
was  not  considered  by  the  court  in  Blaine  Co.  v.  Heard,  supra, 
and  that  that  question  is  now  open,  and  should  be  determined 
in  this  case.  If  the  regularity  of  the  passage  of  that  act  luid 
been  attacked  in  the  case  of  Blaine  Co.  v.  Heard,  the  decision 
would  have  been  upon  the  same  lines  as  the  decision  in  Cohn 
V.  Eingsley,  6  Idaho,  416,  49  Pac.  985.  But  that  question 
was  not  raised  in  the  Heard  case,  or  in  any  other  case  that  has 
come  before  this  court.  We  feel  that  it  is  our  duty,  under  the 
circumstances  of  this  case,  taking  into  consideration  the  nature 
of  the  act  in  question,  the  long-continued  acquiescence  in  and 
recognition  of  the  validity  of  said  act,  both  by  the  state  and  by 
the  people  residing  in  the  defendant  coimty,  to  hold  that  the 
state  is  now  estopped  from  questioning  the  regularity  of  the 
passage  of  the  act  in  question.  The  legislature  has  recognized 
the  validity  of  the  act  in  question  in  at  least  four  different 
bills  which  have  been  introduced  and  apparently  enacted  into 
law  since  its  passage.  At  the  regular  elections  in  1896  and 
1898,  men  have  been  elected  by  the  people  of  Blaine  county  to 
represent  "Blaine  county"  in  both  houses  of  our  state  legisla- 
ture, and  the  senators  and  representatives  so  elected  have  been 
received  and  recognized  in  the  legislature  as  legal  roprcsenta- 
tjves  of  Blaine  county.  In  fact,  Blaine  county,  tlirough  its 
senators  and  representatives,  has  participated  in  conducting 
and  carrying  on  the  state  government  itself,  and  has  beeu  per- 
mitted to  do  so  by  the  state  government,  through  its  different 
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branches,  without  question.  Then  the  defendant  county  has 
been  recognized  as  a  valid  subsisting  county  by  the  courts  of 
this  state  in  divers  actions,  notably  the  following  cases: 
Wright  V.  Kelly,  4  Idaho,  624,  43  Pac.  666;  Blaine  Co.  v. 
Heard,  6  Idaho,  6,  45  Pac.  890;  Bellevue  Water  Co.  v. 
StocJcslager,  4  Idaho,  636,  43  Pac.  568;  Ravenscraft  v.  Board, 
6  Idaho,  178,  47  Pac.  942;  Blaine  Co.  v.  Smith,  5  Idaho, 
255,  48  Pac.  286;  Osbom  v.  Ravenscraft,  6  Idaho,  612,  51  Pae. 
€18;  Bingham  Co.  v.  Bannock  Co.,  5  Idaho,  627,  51  Pac. 
769;  BUUne  Co.  v.  Lincoln  Co.,  ante,  p.  57,  52  Pac.  165. 
The  defendant  county  has  adjusted  its  business  matters,  funded 
a  large  indebtedness  inherited  by  it  from  other  counties,  and 
has  sued,  as  a  county,  other  counties,  and  recovered  large  sums 
of  money.  Its  existence  having  been  recognized  by  every  de- 
partment of  the  state  government,  and  it  having  been  invited 
and  encouraged  to  act  in  its  municipal  capacity,  and  having 
acted  in  such  capacity,  in  the  matters  suggested,  public  policy 
and  sound  principles  of  law  require  that  the  state  now  be  held 
estopped  from  questioning  the  manner  of  the  passage  of  the 
act  in  question.  (People  v.  Maynard,  15  Mich.  463 ;  Rumsey 
V.  People,  19  N.  Y.  41;  Mitchell  v.  Campbell,  19  Or.  198,  24 
Pac.  455;  Speer  v.  Board,  88  Fed.  762;  State  v.  City  of  Des 
Moines,  96  Iowa,  521,  59  Am.  St.  Eep.  381,  65  N.  W.  818; 
Jameson  v.  People,  16  111.  257,  63  Am.  Dec.  304;  Cooley's  Con- 
stitutional Limitations,  4th  ed.,  312.) 

It  is  unnecessary  to  cite  further  authority  or  adduce  further 
argument  showing  why  the  state  should  be  now  held  estopped 
from  questioning,  the  legal  existence  of  Blaine  county.  We  do 
not  desire  to  be  regarded  as  announcing  the  rule  that  a  legis- 
lative act  which  is  void  at  the  time  of  its  passage,  because  not 
passed  in  the  manner  required  by  the  constitution,  can  ripen 
into  a  valid  act  by  the  mere  lapse  of  time.  The  conclusion  in 
this  case  is  based  upon  a  rule  of  estoppel,  demanded  in  this 
case  by  public  policy.  The  act  in  question  is  different  from  an 
ordinary  act  of  legislation,  and  should  not  be  held  subject  to 
the  same  rules,  under  the  conditions  surrounding  this  case. 
The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded,    with   instructions   to  sustain  the    defendants'    de- 
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murrer  to  the  complaint,  and  enter  judgment  in  favor  of  the 
defendants,  dismissing  the  action.  Costs  awarded  neither 
party. 

Huston,  C.  J.,  concurs. 

Sullivan,  J.,  while  sitting  at  the  hearing,  took  no  part  in 
the  decision. 


(January  16,  1890. 

MOULTON  V.  WILLIAMS. 
L55  Jfae.  1019.] 
MoRTQAOE — Foreclosure. — A  mortgage  given  to  secure  the  payment 
of  a  note  is  a  mere  incident  to  the  note,  and  its  foreclosure  is  not 
bound  so  long  as  an  action  upon  the  note  is  not  bound. 
Acknowledgment  of  Debt — ^Limitations. — ^An  indorsement   upon  a 
note,  secured  by  mortgage,  acknowledging  the  debt  evidenced  by 
the  note,  signed  by  the  maker,  who  is  also  the  mortgagor  does  not 
create,   extend   or   renew   either   the   principal   obligation    or   the 
(mortgage,   and   is   not   void   under   section    3351    of   the   Revised 
Statutes,  as  such  acknowledgment  aflfects  the  remedy  on  the  note 
and  mortgage,  and  not  the  contract  or  obligation  thereof. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Blaine  County. 

R.  P.  BuUer  and  Lyttleton  Price,  for  Appellant 

It  was  conceded  that  this  deed  passed  the  title  of  Anderson 
to  the  premises,  and  the  only  questions  are  whether  the  un- 
acknowledged and  unrecorded  indorsements  on  the  note  and 
mortgage  are  effective  to  prevent  the  bar  of  the  statute  of  lim- 
itations as  against  a  subsequent  intervening  bona  fide  pur- 
chaser without  actual  notice,  and  also  whether  the  said  in- 
dorsements extended  the  note  for  five  years  and  four  months 
or  only  for  five  years.  (Rev.  Stats.,  sees.  2990,  3001,  3002, 
3004,  3357,  3377;  Chamherlain  v.  Bell,  7  Cal.  293,  68  Am. 
Dec.  260.)  A  mere  creditor  is  not  protected  by  the  recording 
acts.  But  that  a  judgment  creditor  purchasing  at  his  own 
fale  is  protected  is  well  settled.     {Hunter  v.  Watson,  12  CaL 
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363,  73  Am.  iJec.  643 ;  Pixley  v.  Higgins,  15  Cal.  127 ;  Foorman 
V.  Wallace,  75  Cal.  552,  17  Pac.  680.)  No  agreement  on  the 
part  of  Moulton  to  wait  ninety  days  in  consideration  of  the 
new  promise  was  shown;  hence  his  right  of  action  was  not 
suspended  and  there  was  nothing  to  interrupt  the  running  of 
the  statute  of  limitations,  and  the  suit  would  be  barred  in  five 
years  from  the  date  of  the  new  promise.  {McCormick  v. 
Brown,  36  Cal.  180,  95  Am.  Dec.  180;  2  Daniel  on  Negotiable 
Instruments,  sees.  1316-1325;  Angell  on  Limitations,  5th  ed., 
p.  34,  sec.  42,  p.  303,  sec.  287. 

Texas  Angel,  for  Respondent. 

In  our  state  it  has  been  held  that  a  renewal  of  the  note  re- 
news the  mortgage.  (Kelly  v.  Leachman,  3  Idaho,  629,  33 
Pac.  44;  Laws  v.  Spence,  5  Idaho,  244,  48  Pac.  282.)  The 
record  of  the  mortgage  gives  notice  to  all  subsequent  pur- 
chasers and  encumbrancers  in  good  faith,  inasmuch  as  it  puts 
all  parties  upon  inquiry  as  to  the  true  status  of  the  debt  be- 
tween the  debtor  and  creditor.  (Murdoch  v.  Waterman,  145 
N.  Y.  66,  39  N.  E.  829;  Hughes  v.  Edwards,  9  Wheat.  489; 
Lint  V.  Morrill,  25  Cal,  498.)  The  statutory  bar  would  not 
occur  until  five  years  after  the  expiration  of  the  extended  time. 
(Shepherd  v.  Thompson,  122  U.  S.  231,  7  Sup.  Ct  Rep.  1229; 
Randon  v.  Toby,  11  How.  493.)  The  appellant  was  a  judg- 
ment creditor,  and  purchased  the  property  at  its  own  sale  and 
credited  the  purchase  price  on  the  judgment.  In  such  a  case 
it  cannot  claim  to  be  a  bona  fide  purchaser.  (Pettingill  v. 
Moss.  3  Minn.  222,  74  Am.  Dec.  747;  Caldwell  v,  Walters,  18 
Pa.  St.  79,  55  Am.  Dec.  592;  WUhoit  v,  Lyons,  98  Cal.  409, 
33  Pac.  325;  Freeman  on  Executions,  sees.  316,  335.) 

Action  by  (Jeorge  B.  Moulton  against  George  A.  Williams, 
administrator  of  Volney  S.  Anderson,  deceased,  and  others. 
Judgment  for  plaintiff,  and  said  administrator  and  the  First 
National  Bank  of  Hailey  appeal.     AiBrmed. 

Suit  was  brought  by  the  plaintiff  to  foreclose  a  mortgage 
given  to  secure  a  note  dated  March  30,  1885,  due  October  1, 
1885,  to  plaintiff  by'V.  S.  Anderson.  September  19,  1890,  the 
following  indorsement  was  made  upon  the  note,  and  also  upon 
the  mortgage,  to  wit:  "I  hereby  acknowledge  the  within  note. 
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and  renew  the  same,  and  promise  and  agree  to  pay  the  same 
within  four  months  from  this  nineteenth  day  of  September, 
1890.     V.    S.  Anderson.**    V.    S.    Anderson   died  March   21, 

1894,  intestate,  being  then  a  resident  of  Altiiras  county,  now 
Blaine  county.  January  3,  1895,  the  appellant  George  A. 
Williams  was,  by  letters  of  administration  on  that  day  issued, 
appointed  administrator  of  the  estate  of  said  deceased.  Octo- 
ber 25,  1890,  the  appellant  the  First  National  Bank  of  Hailey 
obtained  a  judgment  against  said  Anderson,  and  on  July  17, 
1893,  under  execution  issued  upon  said  judgment,  the  mort- 
gaged property  in  controversy  was  sold,  and  purchased  by  said 
bank,  which,  on  January  31,  1891,  obtained  a  sheriffs  deed 
therefor.  This  action  was  commenced  against  the  appellants 
by  the  mortgagee   to  foreclose   the  mortgage,    November  21, 

1895.  Plaintiif  waived  all  recourse  against  the  estate  of 
Anderson,  and  elected  to  look  to  the  mortgage  security  alone 
for  his  debt.  The  court  found  all  of  the  facts  in  favor  of  the 
plaintiff,  and  rendered  judgment  of  foreclosure,  from  which 
certain  defendants  appealed. 

QUARLES,  J.  (After  Stating  the  Facts.)— The  indorse- 
ment upon  the  note  and  mortgage  in  controversy,  while  called 
a  "renewal,^*  is  merely  an  acknowledgment  or  new  promise  to 
pay  the  debt,  and  therefore  evidence  of  a  waiver  of  the  bar  of 
the  statutes  of  limitation.  The  plea  of  the  statute  is  a  per- 
sonal one,  and  therefore  may  be  waived,  either  in  an  action 
commenced,  where  failure  to  plead  it  waives  it,  or  it  may  be 
waived  by  the  debtor  by  writing,  under  the  provisions  of  sec- 
tion 4078  of  the  Revised  Statutes,  which  is  as  follows:  *'No 
acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or 
continuing  contract,  by  which  to  take  the  case  out  of  the  oper- 
ation of  this  title,  unless  the  same  is  contained  in  some  writ- 
ing, signed  by  the  party  to  be  charged  thereby.*'  The  effect 
of  said  acknowledgment  was  to  remove  the  bar,  and  to  furnish, 
under  the  statute,  ^^sufBcient  evidence*'  to  "take  the  case  out 
of  the  operation"  of  our  limitation  statutes,  and  start  anew 
the  running  of  the  bar  of  the  statute.  Said  indorsement  did 
not  make  a  debt.  It  did  not  renew  the  debt.  It  did  not  ex- 
tend, add  to,  or  take  from  the  debt.  It  simply  waived  the  bar 
of  the  statute.    It  affected  the  remedy  alone.    Much  of  the 
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misapprehension  that  exists  as  to  the  effect  of  statutes  of  lim- 
itation arises  from  the  neglect  of  lawyers  and  judges  to  dis- 
tinguish between  the  obligations  of  contracts  and  the  remedy 
or  right  to  enforce  such  obligations^  or  to  recover  damages  for 
their  nonperformance.  The  indorsement  on  the  note  in  ques- 
tion did  not  create  any  new  obligation  on  the  part  of  the 
debtor,  but  it  took  the  case  out  of  the  operation  of  the  statute, 
or  removed  the  bar  of  the  statute  up  to  tiie  making  of  same ;  in 
other  words,  it  affected  not  the  debt,  but  the  remedy  thereon. 
What  is  said  in  regard  to  the  principal  obligation  is  also  ap- 
plicable to  the  mortgage.  The  mortgage  is  an  incident  to  the 
debt.  It  follows  the  debt,  is  collateral  to  it,  and  stands  or 
falls  with  the  debt.  So  long  as  the  creditor  is  entitled  to  a 
judgment  for  the  debt  evidenced  by  his  note,  so  long  he  may, 
generally,  be  entitled  to  enforce  the  security  given  to  secure 
its  payment.  (Kelly  v.  Leachman,  3  Idaho,  629,  33  Pac.  44; 
Law  V.  8 fence,  6  Idahd,  244,  48  Pac.  282.)  If,  by  our  stat- 
utes, the  security  was  extinguished  by  the  lapse  of  a  time  cer- 
tain, its  life '  limited  by  statute,  regardless  of  whether  the 
remedy  on  the  principal  object  was  lost  by  reason  of  the  bar 
of  the  statute  or  not,  as  is  the  case  in  California,  the  rule 
would  be  otherwise.  The  life  of  the  mortgage  is  not  limited 
in  this  state.  It  never  ceased  to  exist;  therefore  it  has  not 
been  renewed.  It  secures  the  same  debt,  and  hypothecates  the 
same  property,  in  the  same  form,  for  the  same  purpose,  and  to 
the  same  effect  as  when  originally  given;  therefore  the  mort- 
gage has  not  been  extended.  Section  3351  of  the  Revised 
Statutes,  has  no  application  to  this  case.  That  section  ap- 
plies to  the  instrument  itself,  not  to  the  remedy  of  the  mort- 
gagee. {Willows  V.  Rosenstein,  5  Idaho,  305,  48  Pac.  1067.) 
Under  the  statute,  supra,  the  lien  of  the  mortgage  cannot  be 
extended  beyond  its  terms  so  as  to  secure  a  debt  not  named  in 
the  mortgage,  or  to  hypothecate  property  not  named  in  the 
mortgage,  except  by  writing  acknowledged  as  required  in  case 
of  a  conveyance  of  real  property. 

The  appellants  contend  that  the  action  was  barred  by  the 
ronning  of  the  statute  even  after  the  written  indorsement  of 
acknowledgment.  That  acknowledgment  was  made  September 
19,  1890.    The  mortgagor   and  debtor  died   March  21,  1894. 
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The  appellant  Williams  was  appointed  administrator  of  said 
deceased  by  letters  issued  to  him  by  the  proper  probate  court 
on  January  3,  1895.  This  action  was  commenced  NoTcmber 
21,  1895,  within  one  year,  and  was  authorized  by  the  provisions 
of  section  4071  of  the  Eevised  Statutes.  It  is  unnecessary  to 
decide  whether  the  indorsement  on  the  note  and  mortgage 
waived  the  running  of  the  statute  for  the  next  ensuing  four 
months  from  its  date,  in  addition  to  the  time  fixed  by  the 
statute  in  which  the  action  might  be  brought,  and  we  do  not 
pass  on  that  question.  The  original  record  of  the  mortgage 
gave  the  appellant  bank  constructive  notice  of  its  existence, 
and  placed  it  upon  inquiry  as  to  the  real  facts.  It  was  charged 
with  notice  that  the  debtor  might  waive  the  bar  of  the  statute. 
Before  levying  upon  and  selling  the  mortgaged  property,  it 
should  have  inquired  into  the  fact  as  to  the  running  of  the  bar 
of  the  statute  or  waiver  of  the  same.  The  lien  of  the  mort- 
gage exists  in  this  case  as  against  the  heirs  and  legal  repre- 
sentative of  the  deceased  mortgagor,  and,  as  the  appellant  bank 
has  not  shown  any  title  by  prescription  to  the  mortgaged  prop- 
erty, the  lien  exists  as  against  it.  The  judgment  appealed 
from  is  affirmed,  with  costs  to  respondents. 

Huston,  G.  J.,  and  Sullivan,  J.,  concur. 


(January  20,  1899.) 

STATE  V.  WEBB. 
[66  Pac.  892.] 

Indictment. — Objections  to  indictment  considered  and  overruled. 

Robbery — Cboss-Exahination. — In  the  trial  of  a  criminal  action,  as 
in  this  case  a  charge  of  robbery,  the  defendant  should  be  per- 
mitted, upon  cross-examination  of  prosecuting  witness,  to  inter- 
rogate such  witness  as  to  any  matters  connected  with  the  transac- 
tion. 

Evn>ENCB. — ^Where  it  appeared  from  the  evidence  that  the  defendant, 
the  prosecuting  witness,  and  others,  had  been  together  drinking 
from  10  o'clock  in  the  evening  until  6  o'clock  in  the  morning,  when 
the  robbery  was  alleged  to  have  taken  place,  the  prosecution  upon 
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the  trial  having  confined  their  examination  of  the  prosecuting  wit- 
ness to  the  first  meeting  of  said  witness,  and  the  defendant,  and 
to  the  occurrences  at  the  time  of  the  all^^  rob"bery,  leaving  an 
interim  of  some  seven  hours,  during  which  it  seems  the  parties 
were  continually  together,  unexplained,  if  was  error  to  refuse  to 
permit  the  defense  to  Interrogate  the  prosecuting  witness,  as  to 
his  acts  and  whereabouts  during  such  interim. 

IKSTBUCTIONS. — ^Where  instructions  are  conflicting  and   irreconcilable 
they  are  erroneous. 

AriBi — ^BrRDEN  or  Establishing. — ^Where  a  defendant  reliet  upon 
the  defense  of  an  alibi,  the  burden  of  establishing  such  defense  is 
upon  the  defendant,  and  if  the  defendant  succeeds,  by  competent 
evidence,  in  establishing  a  reasonable  doubt  in  the  minds  of  the 
jury  fls  to  his  presence  at  the  time  and  place  when  and  where  the 
offense  was  committed,  when  the  committing  ot  the  offense  by  him 
made  his  presence  imperative,  he  is  entitled  to  an  acquittal.  The 
character  and  extent  of  the  evidence  requisite  to  create  vieh 
doubt  is  matter  for  the  jury. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Shoshone  County. 
James  E.  Pulton  and  Wallace  N.  Morphy,  for  Appellant. 

The  court  erred  in  overruling  the  demurrer  of  the  defendant 
to  the  indictment  The  indictment  in  this  cause  la  insuffici- 
ent and  defective  in  the  following  particulars:  (a)  It  is  in- 
definite and  uncertain  as  to  the  time  of  the  alleged  robbery,  in 
that  it  alleges  it  to  have  been  ^'on  or  about  the  twenty-sixth 
day  of  October,  A.  D.  1897.'*  The  averment  as.  to  the  time  of 
the  commission  of  an  offense  must  be  of  a  date  certain  prior  to 
the  filing  of  the  indictment.  {Commonwealth  v.  Adams,  4  Qray 
(Mass.),  27;  Commonwealth  v.  Keefe,  9  Gray  (Mass.),  290; 
State  V.  Temple,  38  Vt.  37;  State  v.  Jackson,  39  Me.  291;  Jane 
V.  State,  3  Mo.  61 ;  State  v.  Hayes,  24  Mo.  358 ;  People  v.  Wai- 
lace,  9  CaL  31;  Morgan  v.  State,  13  Fla.  671;  1  Green  Cr. 
Bep.  361.)  (b)  The  indictment  should,  but  does  not,  allege 
an  intent  or  purpose  to  rob  or  cteal  from  the  person  of  the 
said  Fred  Gagnon.  Intent  or  purpose  to  steal  is  essential,  and 
a  necessary  element  to  constitute  the  crime  of  robbery,  and 
cannot  be  inferred  as  a  legal  presumption.  This  intent  must 
be  specifically  and  directly  averred  as  a  part  of  the  description 
of  the  offense.  (Holt  v.  Territory,  4  Okla,  76,  43  Pac.  1083; 
Chappell  V.  State,  52  Ala.  359;  State  v.  Dolan,  17  Wash.  499, 
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50  Pac.  472;  Blanton  v.  State,  1  Wash.  265,  24  Pac.  430; 
MaxwelFs  Criminal  Practice,  176-185;  Leonard  v.  Territory,  2 
Wash.  Ter.  381,  7  Pac.  872;  State  v.  So  Ho  Oe,  1  Wash.  275^ 
276,  24  Pac.  442,  443;  State  v.  McCormick,  27  Iowa,  402; 
Fonts  V.  State,  4  G.  Greene  (Iowa),  600;  Wright  v.  Territory,  S 
Okla.  78,  47  Pac.  1069;  Fonts  t\  State,  8  Ohio  St.  98;  Kain  v. 
State,  8  Ohio  St.  307;  Hagan  v.  State,  10  Ohio  St.  459;  Sny- 
der V,  State,  59  Ind.  105 ;  Shaffer  v.  State,  22  Neb.  557,  3  Am. 
St.  Rep.  274,  35  N.  W.  384;  State  v.  Brown,  21  Kan.  38; 
State  V.  Patrick,  3  Wis.  709;  Morris  v.  State,  13  Tex.  App.  65; 
State  V.  EoUyway,  41  Iowa,  200,  20  Am.  Rep.  586.)  Under 
the  American  rule,  it  is  held  that  a  cross-examination  is  not 
limited  to  the  very  day  and  to  the  exact  facts  named  in  the 
direct  examination,  but  may  extend  to  other  matters  which 
limit,  qualify  or  explain  the  facts  stated  in  the  direct  examina- 
tion or  modifies  the  inference  deducible  therefrom,  providing 
only  that  such  matters  are  directly  connected  with  the  facts 
testified  to  in  chief.  {Blake  v.  Powell,  26  Kan.  320;  Eaynes 
V.  Ledyard,  33  Mich.  319;  Wilson  v.  Wager,  26  Mich.  452; 
Thomas  v.  Miller,  151  Pa.  St.  482,  25  Atl.  127;  Mayer  v. 
People,  80  N.  Y.  364;  People  v.  Dixon,  94  CaL  255,  29  Pac- 
504;  Black  v.  Wabash  R.  R.  Co.,  Ill  111.  351,  63  Am.  Bep. 
628;  Carey  v.  Richmond,  92  Ind.  259.)  Where  a  witness  in 
his  direct  testimony  gives  only  a  portion  of  a  material  trans- 
action or  conversation,  it  is  the  right  of  the  party  against 
whom  he  testifies  to  cross-f  xamine  him  in  detodl  concerning 
the  omitted  portion:  {State  v.  Adams,  108  Mo.  208,  18  S.  W. 
1000;  Murray  v.  Great  Western  Ins.  Co.,  72  Hun,  282,  25  N. 
T.  Supp.  414;  Ah  Boon  v.  Smith,  25  Or.  89,  34  Pac.'  1093; 
Sayres  v.  Allen,  25  Or.  211,  35  Pac.  254;  Currier  v.  Robinson,. 
61  Vt.  196,  18  Atl.  147;  Weadock  v.  Kennedy,  80  Wis.  449,  50 
N.  W.  393;  People  v.  Strong,  30  Cal.  151;  People  v.  Small- 
man,  55  Cal.  185;  Shackelford  v.  State,  43  Tex.  138;  Addison 
V.  State,  48  Ala.  478;  Home  Benefit  Assn.  v.  Sargent,  142  U. 
S.  691,  12  Sup.  Ct.  Rep.  332;  Fames  v.  Kaiser,  142  U.  S.  488^ 
12  Sup.  Ct.  Rep.  302;  Oilmer  v.  Higley,  110  U.  S.  47,  3  Sup. 
Ct.  Rep.  471.)  An  instruction  which  authorizes  the  jury  to 
consider  matters  foreign  to  the  issue  made  by  the  indictment  is 
erroneous.    It  has   also   been  held   that   where  the  evidence 
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makes  out  a  case  in  favor  of  the  plaintiff,  but  upon  a  different 
theory  from  that  set  up  in  the  complaint,  it  will  be  error  to 
give  an  instruction  in  conformity  with  the  case  made  by  the 
evidence.  {Johnson  v.  Fraser,  2  Idaho,  404,  18  Pac.  48;^ 
Territory  v.  Evans,  2  Idaho,  425,  17  Pac.  139;  Terry  v. 
Shiclly,  64  Ind.  106;  Glass  v.  Gelvin,  80  Mo.  297;  Capital 
Bank  v.  Armstrong,  62  Mo.  59;  Moffat  v,  Conklin,  35  Mo.  453; 
Wade  V.  Hardy,  75  Mo.  394;  Frederick  v.  Kinzer,  17  Neb. 
366,  22  N.  W.  770;  Marx  v,  Schwartz,  14  Or.  177,  12  Pac. 
253;  Parker  v.  Marquis,  64  Mo.  38.)  It  is  a  general  rule  of 
law  that  in  criminal  prosecutions  the  burden  of  proof  never 
shifts,  but  as  to  all  defenses  which  the  evidence  tends  to  estab- 
lish, the  burden  rests  upon  the  state  throughout  .to  establish 
defendant's  guilt  beyond  a  reasonable  doubt.  This  rule  of 
law  applies  as  well  to  any  distinct  substantive  defense  which 
may  be  interposed  by  the  accused  to  justify  or  excuse  the  act 
charged  as  to  the  case  as  made  by  the  state.  {Gravely  v.  State, 
38  Neb.  871,  57  K  W.  751 ;  1  Greenleaf  on  Evidence,  sec.  81, 
notes ;  3  Greenleaf  on  Evidence,  sec.  29,  and  note  A ;  People  v. 
Riordon,  117  N.  Y.  71,  22  K  E.  455;  People  v.  Downs,  123 
K  Y.  568,  25  N.  E.  988;  Tiffany  v.  Commonwealth,  121  Pa. 
St.  165,  6  Am.  St.  Rep.  775,  15  Atl.  219 ;  Rudy  v.  Common- 
wealth, 128  Pa.  St.  500,  18  Atl.  344;  Commonwealth  v.  Mc- 
Kie,  1  Gray,  61,  61  Am.  Dec.  410;  People  v.  Coughlin,  65 
Mich.  704,  32  K  W.  905;  Lilienthal  v.  United  States,  97  U. 
S.  237;  Howard  v.  State,  50  Ind.  190;  1  Bishop's  Criminal 
Procedure,  sees.  1048,  1051,  1066;  2  Bishop's  Criminal  Pro- 
cedure, sees.  669,  673.)  The  evidence  of  an  alibi  is  like  any 
other  evidence  which  tends  to  negative  the  guilt  of  the  ac- 
cused. Self-defense  and  insanity  are  regarded  as  affirmative 
defenses^  but  the  rule  of  law  is  that  if  the  evidence  in  the  case 
raises  in  the  mind  of  the  jury  a  reasonable  doubt  as  to  whether 
or  not  the  killing  was  done  in  self-defense,  or  as  to  whether 
the  party  was  insane  at  the  time,  the  accused  should  have  the 
benefit  of  such  doubt  and  be  acquitted.  {Wright  v.  People,  4 
Neb.  407;  State  v.  Donahoe,  78  Iowa,  486,  43  N.  W.  297;  State 
V.  Cross,  68  Iowa,  180,  26  N.  W.  62;  State  v.  Dillon,  74  Iowa, 
653,  38  K  W.  525;  Baker  v.  State,  50  Neb.  202,  69  N,  W. 
749;  Ballard  v.  State,  19  Neb.  609,  28  N.  W.  271.) 
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Samuel  H.  Hays,  Attorney  General,  for  the  State. 

As  to  the  allegation  of  time  the  indictment  is  sufficiently 
certain.  It  alleges  that  ^'on  or  about  the  twenty-sixth  day  of 
October,  A.  D.  1897,  and  before  the  finding  and  filing  of  this 
indictment,*'  defendant  committed  the  offense.  This  allega- 
tion is  sufficient.  (State  v.  Thompson,  10  Mont.  649,  27  Pac 
349,  and  cases  there  cited;  Rev.  Stats.,  sec.  7682;  State  v. 
Williams,  13  Wash.  335,  43  Pac.  15;  Rema  v.  State,  52  Neb. 
375,  72  K  W.  474,  and  cases  there  cited;  State  v.  Hoover,  31 
Ark.  676.)  The  indictment  in  other  respects  is  sufficient. 
(2  Bishop's  Criminal  Practice,  Ist  ed.,  sec.  945;  People  v.  Nel- 
son, 56  Cal.  77;  People  v.  Shuler,  28  Cal.  490.)  On  the  ques- 
tion of  the  cross-examination  of  witnesses  and  whether  pre- 
judicial error  was  committed,  authorities  are  of  comparatively 
little  value,  owing  to  the  varying  circumstances  of  different 
cases.  The  general  rule  is  that  the  opportunity  of  cross-ex- 
amining the  opposing  party's  witness  is  of  course  a  matter  of 
right,  but  the  latitude  allowable  is  very  largely  within  the  dis- 
cretion of  the  trial  court,  and  an  appellate  court  will  not  in- 
terfere unless  the  discretion  is  oppressively  abused.  (8  Ency. 
of  PI.  &  Pr.  109.)  The  first  instruction  standing  alone,  we 
contend,  states  the  rule  of  law  correctly,  and  the  second  in- 
etruction  was  too  favorable  to  defendant  It  is  sustained  by 
the  following  authorities:  Holley  v.  State,  105  Ala.  100,  17 
South.  102;  State  v.  Beasley,  84  Iowa,  83,  50  N.  W.  570;  Car- 
rity  V.  People,  107  111.  162;  State  v.  Hamilton,  57  Iowa,  596, 
11  K  W.  5;  State  v.  NoHhrup,  48  Iowa,  587;  Pellum  v.  State, 
89  Ala.  28,  8  South.  83;  Sackett's  Instructions  to  Juries,  648. 

HUSTON,  C.  J. — Defendant  was  convicted  of  the  crime  of 
robbery,  from  which  judgment  of  conviction,  and  from  the 
order  denying  his  motion  for  a  new  trial,  defendant  appeals. 
Defendant  makes  eighteen  assignments  of  error,  as  grounds  for 
a  reversal  of  the  judgment.  The  first  assignment  of  error  is 
to  the  sufficiency  of  the  indictment.  Defendant  demurred  to 
the  indictment  upon  the  grounds:  '^1.  That  it  does  not  sub- 
stantially conform  to  the  requirements  of  sections  7677-7679 
of  the  Revised  Statutes  of  Idaho;  2.  That  the  facts  stated  in 
said  indictment  do  not  constitute  a  public  offense.'    These  ob- 
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jectiona  are  elaborated  at  some  length  in  the  brief  of  counsel, 
but  we  are  unable  to  agree  with  his  contention.  We  think  the 
demurrer  was  properly  overruled.  The  second  assignment  of 
error  is  to  the  action  of  the  trial  court  in  sustaining  the  ob- 
jection of  the  district  attorney  to  certain  questions  propounded 
by  counsel  for  the  defense  to  the  prosecuting  witness  Fred 
Oagnon.  The  prosecuting  witness,  the  person  upon  whom 
the  robbery  was  alleged  to  have  been  committed,  had  testified, 
in  substance,  ''that  he  arrived  in  Wallace  on  the  evening  of 
October  85,  1897,  at  about  half -past  9  o'clock;  that  he  met  one 
Foust  in  front  of  Daxon's  saloon,  on  the  sidewalk,  about  10 
o'clock;  that,  on  the  morning  of  the  twenty-sixth  day  of  Oc- 
tober, A.  D.  1897,  he  lost  some  money ;  that  he  lost  it  because 
the  defendant,  (Jeorge  G.  Webb,  and  Theodore  Foust  took  it 
away  from  him.'*  Witness  then  describes  the  money  he  al- 
leges was  taken  from  him,  being  fifty-five  dollars  in  all.  Wit- 
ness then  proceeds  to  describe  the  manner  in  which  said  money 
was  taken  from  him,  as  follows:  He  (witness)  was  on  the 
bridge.  Theodore  Foust  came  up  after  him,  and  told  him  to 
take  a  walk  uptown.  That  witness  said  no,  and  said  to  Foust 
that  he  was  waiting  for  a  train,  and  that  he  did  not  want  to 
go  uptown  then.  That  Foust  said,  "Hell I  Come  on;  letV 
take  a  walk.*'  That  he  then  walked  out  with  him.  That  he 
walked  out  of  the  Klondike  saloon,  .and  then  Foust  said  he  was 
sick.  That  they  went  onto  the  bridge  together,  and  Foiut  was 
leaning  over  the  railing  either  vomiting  or  pretending  to  do  so, 
and  witness  was  standing  by  his  side,  with  both  hands  in  his 
pockets.  That  *Tie  was  caught  under  the  neck,  and  thrown  on 
his  back,  by  the  defendant  "That  he  saw  defendant's  face, 
and  recognized  him.'*  That  he  called  Foust  to  help  him,  but 
there  was  no  answer.  That  Foust  then  held  him  down,  and 
that  defendant  and  Foust  took  the  money  from  him  while  he 
was  so  held.  That,  after  taking  his  money,  defendant  and 
Foust  ran  away.  It  seems,  from  the  time  witness  Oagnon  first 
met  Foust,  in  front  of  Daxon's  saloon,  the  witness,  Foust,  and 
several  other  parties  were  drinking  together,  at  various  saloons 
in  the  town.  Upon  the  preliminary  examination  of  defendant, 
Oagnon  had  testified  as  follows :  "I  got  here  on  the  stage  from 
Idaho,  Vol.  6-28 
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Murray.  I  went  inside  the  saloon.  I  took  a  drink,  and 
walked  out.  As  soon  as  I  got  outside,  I  saw  Theodore  Foust, 
and  shook  hands  with  him.  I  told  him  to  come  inside  the  saloon^ 
and  take  a  drink.  I  told  him  to  wait  a  minute  for  me.  I 
went  outside,  and  went  to  another  saloon.  I  changed  ten 
dollars,  and  gave  him  five  dollars.  We  then  stayed  around 
together  until  I  was  robhed.'*  The  defense  sought  to  show  by 
the  prosecuting  witness  where  he  was,  and  with  whom,  from  10 
o'clock  P.  M.  until  6  o'clock  A.  M.,  the  time  when  he  alleges 
he  was  robbed,  and  this  the  trial  court  refused  to  let  him  do. 
This  was  error.  The  defendant  was  entitled  to  rigid  and  thor- 
ough examination  of  this  witness,  ^'as  to  any  facts  stated  in  his 
direct  examination  or  connected  therewith,  and  in  so  doing 
may  put  leading  questions.*'  (Rev.  Stats.,  sec.  6079,  amended 
by  Laws  of  1889.)  This  witness  was  the  party  making  the 
charge  against  the  defendant.  It  would  be  a  perversion  of  the 
rules  of  evidence,  a  denial  of  justice,  to  say  that  the  defendant, 
in  a  case  like  this,  must  be  confined,  in  his  cross-examination 
of  this  witness,  to  his  recital  of  what  took  place  immediately 
at  the  time  of  the  robbery,  in  face  of  the  fact  that  it  was  al- 
ready shown  that  the  parties  had  been  on  friendly  terms  and 
drinking  together  throughout  the  night.  No  such  rule  is 
contemplated  by  or  expressed  in  the  statutes.  The  defendant 
was  entitled  to  go  into  a  searching  examination  of  the  witness 
Gagnon  as  to  his  whereabouts,  his  doings,  and  the  company  he 
was  in,  from  the  time  he  met  defendant  and  Foust  to  the  time 
of  the  robbery.  To  refuse  it  was  a  prejudicial  error.  The 
trial  court  permitted  counsel  for  defendant  to  read  all  of  the 
testimony  cited  above  as  having  been  given  by  the  witness  Gag- 
non on  the  preliminary  examination,  except  the  words,  "We 
then  stayed  around  together  until  I  was  robbed."  Upon  what 
principle  of  law  this  ruling  is  based  we  are  unable  to  compre- 
hend. It  was  error.  What  we  have  said  covers  the  assignment 
of  errors  up  to  and  including  the  seventh  assignment.  The 
eighth  and  ninth  assignments  of  error  are  not  well  taken. 
There  was  no  error  in  the  instructions  therein  challenged.  The 
tenth  assignment  is  to  the  giving  of  the  fifth  instruction  re- 
quested by  the  state,  and  in  this  instruction  we  find  no  error> 
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except  in  the  closing  paragraph,  where  the  court  says:  "The 
defendant  has  been  examined  as  a  witness  upon  his  own  behalf. 
This  it  is  his  right  to  be,  and  the  jury  will  consider  his  testi- 
mony as  they  will  that  of  any  other  witness  examined  before 
them.  It  is  proper,  however,  for  the  jury  to  bear  in  mind  the 
situation  of  the  defendant,  the  manner  in  which  he  may  be 
affected  by  your  verdict,  and  the  very  grave  interest  he  must 
feel  in  it;  and  it  is  proper  for  the  jury  to  consider  whether 
this  position  in  interest  may  not  affect  his  credibility  or  color 
his  testimony.*'  When  a  defendant  goes  upon  the  witness- 
stand  in  a  criminal  action,  he  occupies  the  same  position  as 
any  other  witness.  He  is  subject  to  the  same  rules,  and  is  en- 
titled to  the  same  immunities  and  protection,  as  any  other 
witness.  To  send  a  defendant  to  the  jury  handicapped  by 
such  an  instruction  as  this,  especially  the  latter  portion  of  it, 
is  a  vivid  illustration  of  'Tceeping  the  word  of  promise  to  the 
ear,  and  breaking  it  to  the  hopes."  We  think  the  giving  of  the 
last  paragraph  of  this  instruction  was  error.  (Thompson  on 
Trials,  sec.  2421,  and  cases  cited  in  notes ;  Buckley  v.  State,  62 
Miss.  705.)  It  is  incumbent  upon  the  state  to  establish  the 
guilt  of  the  defendant  in  a  criminal  action  to  the  satisfaction 
of  the  jury,  by  competent  evidence,  beyond  a  reasonable  doubt. 
If  the  defendant  relies  upon  an  alibi  for  his  defense,  the  burden 
of  establishing  such  alibi  is  upon  him.  If  he  succeeds,  by 
competent  evidence,  in  raising  a  reasonable  doubt  in  the  minds 
of  the  jury  as  to  the  fact  of  his  presence  at  the  place  and  at 
the  time  the  offense  was  committed,  he  is  entitled  to  an  ac- 
quittal. As  to  the  amount  or  character  of  the  evidence  necessary 
to  create  such  a  doubt,  we  think  it  is  a  matter  upon  which  the 
jury  are  alone  to  pass.  If  the  evidence  offered  by  the  defend- 
ant in  support  of  his  claim  or  defense  of  alibi  is  sufficient  to 
raise  a  reasonable  doubt  in  the  minds  of  the  jury,  then  the 
state  has  not  satisfied  the  jury  of  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt,  and  he  is  entitled  to  an  acquittal. 
The^  jury  could  hardly  say  they  were  satisfied  of  the  guilt  of 
the  defendant  beyond  a  reasonable  doubt,  while  they  entertain 
a  doubt  as  to  his  presence  at  the  time  and  place  where  the  of- 
fense was  committed,  and  when  without  such  presence  it  would 
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be  impossible  for  him  to  commit  the  offensa  The  instructions 
of  the  court  upon  this  subject  were  conflicting,  and  therefore 
erroneous.  The  sixth  instruction  asked  by  the  state  was,  we 
think,  erroneous,  while  the  thirteenth  instruction  correctly 
states  the  law.  {State  v,  Shafer,  22  Mont.  17,  55  Pac.  526; 
State  V.  Bolla,  21  Mont.  582,  55  Pac.  533.)  We  find  no  error 
in  the  refusal  of  the  court  to  give  the  instructions  asked  by 
defendant.  TVhile  it  is  true  that  the  fourteenth  instruction 
asked  by  the  defendant  correctly  states  the  law,  the  court  had 
already  given  it  in  the  thirteenth  instruction  asked  by  the  de- 
fendant, and  its  repetition  could  avail  nothing.  For  the 
reasons  herein  given,  the  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 

Quarles,  J.,  concurs. 

Sullivan,  J.^  did  not  sit  in  the  case,  on  account  of  sickness. 


(January  21,  1899.) 
SMITH  V.  CALDWELL 

[55  Pac.  1065.] 

Tbust  and  Trustee — ^Agency — ^Right  of  Actiow — Statutes  o» 
Fraud. — One,  SuUivan,  being  indebted  to  the  plaintiff,  and  being 
about  to  leave  the  state,  together  with  the  defendant,  and  for  the 
purpose  of  securing  the  payment  to  the  plaintiff  of  the  mon^ 
so  due  her  from  said  Sullivan,  executed  and  delivered  to  James 
Burns,  the  brother  of  plaintiff,  and  acting  as  her  agent,  the 
following  writings:  "Pocatello,  Idaho,  March  4th,  1897.  I  here- 
by authorize  A.  F.  Caldwell  to  sell  my  property  for  $2,100.0,  and 
pay  James  Burns  $500.00,  in  case  the  property  cannot  be  sold  for 
any  more  in  the  next  sixty  days.  (Signed)  Garrett  Sullivan. 
"I  hereby  comply  with  the  above  in  case  there  is  a  sale  made  of 
the  property.  I  have  full  charge  of  the  property.  (Signed)  A, 
F.  Caldwell."  Held,  that  upon  a  sale  of  the  property  as  above 
set  forth,  defendant  becomes  liable  to  the  plaintiff  for  the  sum 
of  $500,  and  a  right  of  action  accrued  to  her  therefor. 

Guaranty. — ^No  question  of  guaranty  can  be  predicated  upon  said 
writings,  nor  does  the  transaction  come  within  the  statute  of 
frauds. 

(Syllabus  by  the  court.) 
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APPEAL  from  District  Court,  Bannoct  County. 

Thomas  F.  Terrell  and  C.  A.  Warren,  for  Appellant 

The  contention  of  appellant  is  that  these  facts  raise  three 
main  questions  and  justify  the  following  conclusions,  to  wit: 
1.  That  the  writing  and  transaction  set  forth  in  the  com- 
pkint  is  a  pure  and  simply  guaranty ;  2.  That  it  is  a  collateral 
undertaking  to  pay  the  debt  of  another,  without  extinguishing 
the  principal  debt,  and  is  within  the  statutes  of  fraud;  and 
that  it  cannot  be  varied,  altered,  modified  or  explained  in 
parol ;  3.  That  it  is  a  contract  utterly  without  a  consideration, 
aflBrmatively  appearing  from  the  complaint,  and  is  therefore 
Yoid.  A  guaranty  is  an  undertaking  to  answer  for  another's 
liability  iind  collateral  thereto.  A  collateral  undertaking  to 
pay  the  debt  of  another  in  case  he  does  not  pay  it  (1  Bou- 
vier's  Law  Dictionary,  644 ;  2  Parson's  Bill  and  Notes,  2d  ed., 
117;  De  Callyer  on  Guaranty,  1;  Story  on  Contracts,  sec.  852; 
Dole  V.  Young,  24  Pick.  (Mass.)  252;  Harris  v.  Frank,  81 
CaL  280,  22  Pac.  856-858;  Briggs  v.  Latham,  36  Kan.  205,  13 
Pac.  129,  130;  9  Am.  &  Eng.  Ency.  of  Law,  p.  67,  notes; 
Brandt  on  Suretyship  and  Guaranty,  sec.  1 ;  Kearnes  v.  MonU 
gomery,  4  W.  Va.  29 ;  Idaho  Rev.  Stats.,  sec.  6009,  subsec.  2 ; 
Brandt  on  Suretyship  and  Guaranty,  sec.  37.)  The  mere  fact 
that  an  advantage  may  incidentally  result  to  the  promisor  for 
his  oral  promise  to  pay  the  debt  of  another  is  not  sufficient  to 
take  it  out  of  the  statutes  of  fraud;  there  must  be  other  evi- 
dence that  such  advantage  was  the  object  or  consideration  of 
the  promise.  {Clapp  v.  Webb,  52  Wis.  638,  9  K  W.  796; 
Morrissey  v.  Kinsey,  16  Neb.  17,  19  N.  W.  454;  Ruppe  v.  Pet- 
erson, 67  Mich.  437,  35  N.  W.  82.)  A  contract,  or  any  por- 
tion thereof  reduced  to  writing,  cannot  be  altered  by  parol  evi- 
dence. (Clark  on  Contracts,  565,  566;  Baugh  v.  White,  161  Pa. 
St  632,  29  AtL  267.)  The  complaint  must  allege  a  considera- 
tion coextensive  with  and  legally  sufficient  to  support  the  prom- 
ise as  laid  and  in  accordance  with  the  actual  facts.  (Shipman  on 
Common  Law  Pleading,  221,  207;  Harding  v.  Craigie,  8  Vt. 
601;   Esfee's  Pleading,  sees.  321,  338,  967;   Prundle  v.  Gar- 
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vthers,  15  X.  Y.  4?5;  Jerome  v.  Whitney,  7  Johns.  321;  Joseph 
V.  Holt,  37  Cal.  250;  Moore  v.  Waddle,  34  Cal.  145-147.) 

W.  T.  Reeves,  for  Respondent. 

We  contend  that  the  promise  of  appellant  is  not  a  promise 
to  answer  for  the  debt  of  Sullivan— not  a  promise  that  Sulli- 
van shall  pay,  but  that  he  will  pa}'.  His  promise  does  not  de- 
pend on  the  act  or  conduct  of  another,  but  upon  his  own  act. 
(DeCollyer  on  Guaranties,  Principles  and  Sureties,  83.)  The 
Appellant  never  at  any  time  agreed  to  pay  or  become  responsi- 
ble for  the  debt  of  another.  {Hughes  v.  Fisher,  10  Colo.  383, 
15  Pac.  702;  Putnam  v.  Famham,  27  Wis.  189,  9  Am.  Rep. 
459;  DeWalt  v,  Hatzell,  7  Colo.  601,  4  Pac.  1201;  Mason  v. 
Wilson,  84  N.  C.  51,  37  Am.  Rep.  G12;  Clark  on  Contracts,  98; 
Lucas  V.  Payne,  7  Cal.  92.)  We  do  admit  that  the  mere  pos- 
session of  property  of  the  debtor  is  insufficient,  but  if  while 
possessed  of  property  of  the  debtor  he  is  directed  that  out  of 
the  proceeds  he  pay  the  debt,  and  he  promises  to  so  apply  the 
fund  of  the  debtor,  it  then  becomes  immaterial  whether  the 
property  was  before  held  or  was  placed  in  his  hands  simultan- 
eously with  the  making  of  the  promise.  {Mason  v.  Wilson,  84 
N.  C.  51,  37  Am.  Rep.  614;  Hughes  v.  Fisher,  10  Colo.  383,  15 
Pac.  702.)  When  a  duty  to  pay  out  of  the  fund  in  his  hands 
arises,  the  promise  to  pay  is  collateral.  {Belknap  v.  Bender, 
75  N.  Y.  446,.  31  Am.  Rep.  476.) 

HUSTON,  C.  J.— Plaintiff  sued  defendant  to  recover  the 
sum  of  $500,  claimed  to  be  due  and  owing  from  defendant  to 
plaintiff.  Plaintiff  recovered  judgment  in  the  district  court, 
and,  from  said  judgment  and  the  order  overruling  motion  for 
new  trial,  this  appeal  is  taken.  The  facts  as  they  appear  in 
the  record  are  substantially  as  follows:  Plaintiff  held  the  note 
of  one  Garrett  Sullivan  for  the  sum  of  $500,  which  she  had 
left  in  the  hands  of  her  brother  James  Bums  for  collection. 
Sullivan  was  about  to  leave  the  state,  and  Bums  insisted  upon 
liis  paying  or  securing  said  note;  otherwise,  he  should  have 
him  arrested.  Thereupon  Sullivan  went  to  the  house  of  the 
clefendant,  where  papers  were  executed  of  which  the  following 
are  copies: 
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"Pocatello,  Idaho,  March  4,  1897. 
'T  hereby  authorize  A.  F.  Caldwell  to  sell  my  property  for 
$2,100,  and  pay  to  James  Bums  $500  in  case  the  property  can- 
not be  sold  for  any  more  in  the  next  sixty  days. 

(Signed)         "GARBETT  SULLIVAN.'' 

"I  hereby  comply  with  the  above  in  case  there  is  a  sale  made 
of  the  property.    I  have  full  charge  of  the  property. 

(Signed)         "A.  F.  CALDWELL.'' 

These  papers  were  subsequently  delivered  to  said  James 
Burns.  The  property  was  purchased  by  defendant,  and  after 
such  purchase  said  James  Burns,  on  behalf  of  his  said  sister, 
made  demand  of  defendant  of  payment  of  said  sum  of  $500. 
Payment  being  refused,  this  action  was  brought. 

It  is  contended  by  appellant :  "1.  That  the  writing  and  trans- 
action set  forth  in  the  complaint  (being  the  writing  above  set 
forth)  is  a  pure  and  simple  guaranty;  2,  That  it  is  a  collateral 
undertaking  to  pay  the  debt  of  another,  without  extinguishing 
the  principal  debt,  and  is  within  the  statutes  of  fraud,  and  that 
it  cannot  be  varied,  altered,  modified,  or  explained  in  parol; 
3.  That  it  is  a  contract  utterly  without  consideration,  affirma- 
tively appearing  from  the  complaint,  and  is  therefore  void." 
None  of  these  contentions  are,  in  our  view,  maintainable. 
Sullivan  owed  plaintiff  $500.  For  the  purpose  of  paying  it, 
he  places  certain  property  in  the  hands  of  the  defendant,  with 
the  understanding  that  the  defendant  shall  sell  the  same,  and 
out  of  the  proceeds  pay  the  $500  due  and  owing  from  said 
Sullivan  to  plaintiff.  Defendant  accepts  the  trust,  disposes  of 
the  property,  by  selling  it  to  himself  and  another,  and  then 
repudiates  the  trust.  If  there  is  or  ever  was  any  rule  of  law 
making  such  a  transaction  a  ''guaranty,"  we  have  never  come 
across  it.  The  agreement  evidenced  by  the  writing  executed  by 
Sullivan,  and  delivered  to  James  Bums,  established  a  condi- 
tional trust  in  favor  of  the  plaintiff,  of  which  the  defendant 
was  trustee ;  and  the  defendant  accepted  the  trust,  and  thereby 
became  liable  to  pay  to  the  plaintiff  the  said  sum  of  $500  upon 
the  happening  of  the  condition  precedent  upon  which  such  li- 
iibility  on  the  part  of  the  defendant  was  predicated,  to  wit. 
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the  sale  of  the  property.  There  is  no  element  of  guaranty  in 
the  transaction.  It  would  be  as  proper  to  say  that  an  assignee 
to  whom  a  debtor  had  assigned  his  property  for  the  benefit  of 
his  creditors,  by  the  mere  act  of  accepting  such  assignment^ 
becomes  the  guarantor  of  his  assignor  as  to  all  of  his  debts. 

Appellant  cites  subdivision  2,  section  6009  of  the  Reyised 
Statutes  of  Idaho,  which  is  as  follows :  '^A  special  promise  to 
answer  for  the  debt>  default,  or  miscarriage  of  another,  except 
in  the  cases  provided  for  in  the  next  section  16  void  unless 
the  same  or  some  other  note  or  memorandum  thereof  be  in 
writing  and  subscribed  by  the  party  charged  or  by  his  agent.'^ 
This  provision  has  no  application  to  the  case  under  considera- 
tion. The  defendant  made  no  promise  to  answer  for  the  debt^ 
default  or  miscarriage  of  Sullivan.  Having  property  of  Sul- 
livan in  his  hands,  he  simply  agrees  to  sell  it,  and  apply  a  por- 
tion of  the  proceeds  of  such  sale  to  the  payment  of  a  debt  due 
from  Sullivan  to  the  plaintiff.  If  he  fails  to  sell  the  property^ 
or  if  he  does  not  realize  su£Scient  from  the  sale  of  it  to  pay 
the  amount  due  plaintiff,  he  does  not  incur  any  liability.  The 
only  way  in  which  the  defendant  can  become  liable  is  by  pur- 
suing the  course  he  did  pursue,  according  to  the  record,  sell 
the  property,  retain  the  proceeds,  and  repudiate  the  trust.  Sec- 
tion 6010  of  the  Revised  Statutes  of  Idaho  is  as  follows:  "A 
promise  to  answer  for  the  obligation  of  another  in  any  of  the 
following  cases  is  deemed  an  original  obligation  of  the  prom- 
isor, and  need  not  be  in  writing :  1.  Where  the  promise  is  made 
by  one  who  has  received  the  property  of  another  upon  an  un- 
dertaking to  apply  it  pursuant  to  such  promise."  The  case 
made  by  this  record  comes  clearly  within  this  provision  of  the 
statute.  The  claim  of  counsel  for  appellant  that  the  property 
was  not  received  by  the  defendant  "upon  an  undertaking  ta 
apply  if*  to  the  payment  of  the  debt  due  from  defendant  ta 
plaintiff,  because  the  defendant  was  in  possession  of  the  prop- 
erty at  the  time  the  agreement  was  made,  involves  a  subtlety  of 
distinction  which,  we  admit,  we  are  utterly  unable  to  cope 
withal.  Had  the  contract  or  agreement  between  Sullivan  and 
the  defendant  rested  entirely  in  parol,  the  right  of  action  of 
the  plaintiff  would  have  been  the  same  under  the  provisions  of 
section  6010  of  the  Revised  Statutes. 
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The  objection  of  appellant^s  counsel  that  the  agreement  of 
defendant  was  to  pay  $500  to  James  Boms,  and  not  to  the 
plaintiff,  cannot  be  recognized.  All  of  the  parties — Sullivan^ 
the  defendant,  and  Bums — ^well  understood  that  the  money 
stipulated  to  be  paid  by  defendant  to  James  Bums  was  money 
due  from  Sullivan  to  the  plaintiff;  that  Bums,  her  brother^ 
was  simply  acting  as  her  agent.  The  plaintiff  was  the  real 
party  in  interest  from  the  beginning,  and  she  had  never  in  any 
way  parted  with,  assigned,  or  alienated  her  interest,  and,  under 
our  code,  she  was  the  proper  party  to  bring  the  action.  There 
being  no  question  of  guaranty  involved  in  this  case,  the  brief 
and  argument  of  appellant  has  little  or  no  applicability.  The 
facts  are  simple,  and  the  rule  of  law  applicable  thereto  so  uni«^ 
formly  recognized  that  further  discussion  would  seem  scarcely 
excusable.  The  judgment  of  the  district  court  is  aflBrmed,  with 
costs  to  respondent. 

Quarles,  J,,  concurs. 

Sullivan,  J.,  was,  by  reason  of  sickness^  unable  to  be  present 
at  the  hearing  of  this  case. 


(January  25,  1899.) 

JONES  V.  OBEGON  SHORT  LINE  RAILWAY. 
[56  Pac.  76.] 
EviDENCB  Insufficient  to  Support  the  Judgment. — ^Evidence  in  thia 
ease  examined  and  held  not  to  support  judgment.    Kelly  v.  Oregon 
Bhori  lAne  etc.  R.  R,  Co.,  4  Idaho,  190,  38  Jfae.  404,  distinguished. 
lifARn.rrr   fob    Injubt   to    Animals. — ^Railroad    company    held   not 
liable  for  injury  to  animals,  where  there  is  an  entire  absence  of 
proof  of  negligence  on  the  part  of  the  railroad  company. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Lincoln  County. 
P.  L.  Williams  and  Joseph  H.  Blair,  for  Appellant 
There  is  neither  testimony  nor  evidence  in  the  case  that  the- 
steer  and  bull  were  killed  in  consequence  of  the  carelessness  or 
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negligence  of  anyone.  That  they  were  killed  hy  the  ears  of 
the  appellant  raises  no  presumption  of  negligence  on  the  part 
of  the  defendant  or  any  one  of  its  servants  or  agents.  As  this 
question  has  so  frequently  been  passed  upon  by  this  court,  we 
will  rest  with  citing  some  of  the  cases,  and  ask  the  court's 
consideration  of  them,  to  wit:  Cateril  v.  U.  P.  Ry.  Co,,  2 
Idaho,  576,  21  Pac.  416;  Holt  v.  Spokane  etc.  Ry.  Co.,  4 
Idaho,  443,  40  Pac.  56;  King  v.  Oregon  etc.  R.  Co.,  ante,  p. 
306,  55  Pac.  665;  Lindsay  v.  Ry.  Co.,  27  Vt.  643;  Flattes  v. 
C.  etc.  R.  Co.,  35  Iowa,  191 ;  Brown  v.  H.  etc.  R.  Co.,  33  Mo. 
309;  Scott  V.  Railway  Co.,  4  Jones  (N.  C),  432. 

Guy  C.  Bamum  and  James  H.  Hawley,  for  Bespondent 

We  think  the  case  of  Kelly  v.  Oregon  Short  Line  etc.  R.  S. 
Co.,  4  Idaho,  190,  38  Pac.  404,  settles  the  contention  in  this 
case.  The  facts  in  that  case  are  almost  identical  with  the  facts 
in  this  case,  and  the  court  says  in  concluding  the  opinion :  "We 
think  sufficient  was  shown  by  plaintiff  to  put  the  defendant 
to  its  proof.  In  fact,  we  do  not  even  see,  in  the  absence  of  an 
eye-witness,  how  more  could  be  proved  by  plaintiff,  and  the  only 
eye-witnesses  were  the  emplo3'ee6  of  defendant/'  Section  2680 
of  the  Bevised  Statutes  of  Idaho  provides  as  follows:  "Every 
railroad  company  operating  any  line  of  railroad  within  this 
state  that  maims  or  kills  any  ....  cow,  heifer,  bull,  ox,  eteer, 
or  calf,  or  any  other  domestic  animals,  by  running  any  engine 
or  cars  over  or  against  any  such  animal,  is  liable  to  the  owner 
of  such  animal  for  damages  sustained  by  such  owner  by  reason 
thereof,  unless  the  injury  occurred  through  the  neglect  or  fault 
of  the  owner.*' 

HCSTOX,  C.  J. — This  action  was  brought  in  justice's  court 
to  recover  the  value  of  certain  animals  alleged  to  have  been 
killed  by  the  defendant  running  an  engine  and  cars  over  and 
against  the  same.  Plaintiff  recovered  judgment  in  the  justice's 
court,  and  defendant  appealed  to  the  district  court,  where  the 
case  was  tried  upon  the  following  agreed  statement  of  facts; 
"It  is  stipulated  and  agreed  by  and  between  the  plaintiff  and 
defendant  that  the  plaintiff,  if  personally  present  and  sworn 
in  court,  would  testify  as  follows,  to  wit:  That  during  the 
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latter  part  of  April  and  in  the  early  part  of  May,  1897,  he 
was  the  owner  of  one  steer  and  one  bull,  the  same  as  described 
in  his  complaint  herein;  that  he  turned  them  (with  other 
stock)  out  to  run  at  large  upon  open,  unfenced  government 
in  Lincoln  county,  Idaho,  in  April,  1897;  that  for  several 
weeks  he  did  not  see  the  same,  nor  the  herd  with  which  said 
steer  and  bull  were  running  at  large;  that  some  time  about 
the  middle  of  June,  or  perhaps  a  little  thereafter,  he  missed 
said  steer  and  bull,  and  made  a  search  for  them;  that,  upon 
such  search  made,  he  was  unable  to  find  them;  that  thereupon 
he  went  to  Shoshone,  and  examined  the  record  kept  by  the 
agent  of  the  defendant,  pursuant  to  section  2681  of  the  Re- 
vised Statutes  of  Idaho,  showing  the  brands,  marks,  color,  and 
age  of  stock  killed  by  the  railroad  company,  and  there  found 
the  description  of  his  steer  and  bull  as  having  been  killed  by 
the  railroad  company  upon  its  track  by  its  locomotive  on  or 
about  May  10,  and  June  14,  1897,  at  or  near  mile-post  340. 
And  further  than  this  he  has  no  knowledge  of  any  of  the  facts 
connected  with  the  killing,  and  he  has  no  other  or  further  evi- 
dence to  offer,  except  that  he  knows  that  the  country  at  and 
around  said  mile-post  is  level  country;  that  the  railroad  is  not 
fenced  there ;  that  it  is  government  land,  lying  along  and  abut- 
ting the  defendant's  right  of  way  and  railroad  track  for  a 
long  distance  both  ways  from  said  mile-post  340 ;  that  he  does 
not  know  whether  his  stock  was  killed  in  the  daytime  or  in  the 
night-time;  that  he  does  not  know  whether  it  was  hit  by  a 
freight  or  passenger  train;  he  does  not  know  which  way  the 
train  which  hit  the  same  was  going;  he  has  no  knowledge  of 
what  care  or  want  of  care  was  used  or  exercised  to  prevent  hit- 
ting the  same,  and  does  not  know  but  the  greatest  of  care  was 
used;  he  knows  nothing  in  relation  to  the  killing  except  what 
the  said  record  book  showed  to  him.  The  value  of  the  steer  was 
twenty  dollars  and  the  bull  twenty-five  dollars ;  both  forty-five 
dollars.  And  he  has  no  other  evidence  to  offer.*'  Respondent  re- 
lies upon  the  case  of  Kelly  v.  Railroad  Co.,  4  Idaho,  190,  38  Pac. 
404,  decided  by  this  court.  In  the  Kelly  case,  the  plaintiff 
identified  the  animal  killed,  the  time  when  it  was  killed,  and 
proved  that  at  the  time,  which  was  in  the  night-time,  there 
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was  snow  upon  the  track;  that  the  animal  killed  was  of  a  black 
color;  that  the  track  at  the  place  of  killing  was  straight  for  a 
mile  or  more;  that  there  were  tracks  between  the  rails  for 
some  distance  to  where  the  animal  was  knocked  ofif  the  track — 
quite  a  different  state  of  facts  from  that  presented  by  the  rec- 
ord in  this  case.  We  do  not  think  the  facts  shown  in  the 
agreed  statement  of  facts  in  this  case  are  sufficient  to  warrant 
the  judgment  Respondent  cites  and  relies  upon  section  2680 
of  the  Revised  Statutes  of  Idaho.  This  section  was  declared 
to  be  unconstitutional  by  the  supreme  court  of  the  territory 
of  Idaho  in  Cateril  v.  Railway  Co.,  2  Idaho,  676,  21  Pac.  416,^ 
and  Railway  Co.  v.  Holt,  4  Idaho,  443,  40  Pac.  66.  Judg- 
ment of  the  district  court  is  reversed,  with  costs  to  appellant. 

Quarles,  J.,  concurs. 

Sullivan,  J.,  did  not  sit  at  the  hearing  of  this  case^  on  ac^ 
count  of  sickness. 


(January  26,  1S99.) 
KIESEL  v.  CLEMENS. 

[56  Pac.  84.] 

HOMKSTEAD— En9n>BN0E — OCCUPANCT    BT    FAMILY    AS    ▲    HOMB. — ^Th» 

fact  that  the  homestead  is  occupied  in  whole  or  in  part  as  a  hotel 
doea  not  deprive  it  of  any  of  the  benefits  or  immunities  prescribed 
by  the  statutes,  so  long  as  it  is  used  and  occupied  by  the  owner 
as  a  home  and  residence  of  himself  and  family,  and  is  within  tha 
limitations  of  the  statute  as  to  value.  Occupancy  as  a  residence^ 
and  value,  are  the  only  limitations  placed  upon  the  homestead  by 
the  statutes  of  Idaho. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bannock  County. 

S.  C.  Winters  and  Hawley  &  Puckett,  for  Appellant 

Admitting,  for  the  sake  of  argument,  that  at  the  time  the 
declaration  of  homestead  was  filed  that  the  said  defendant 
Clemens  was  using  the  premises  as  a  hotel,  still  we  claim  that 
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under  our  statute  it  was  subject  to  homestead.  Section  3035 
of  the  Bevised  Statutes  of  Idaho  defines  a  homestead  to  '^con- 
fist  of  the  dwelling-house  in  which  the  claimant  resides  and 
the  land  on  which  the  same  is  situated^  selected  as  in  this  title 
provided.^'  {Heathman  v.  Holmes,  94  CaL  291,  29  Pac.  404.) 
The  only  tests  are  use  and  value.  (Oaylord  v.  Place,  98  CaL 
472,  33  Pac.  ^S^;  Kennedy  v.  Gloster,  98  CaL  143,  32  Pac.  941; 
In  re  Ogbum's  Estate,  105  CaL  95,  38  Pac.  498.)  The  home- 
stead law  is  remedial  and  is  to  be  liberally  construed  in  favor 
of  the  exemption.  (Vogler  v.  Montgomery,  54  Mo.  577; 
Qnackenhush  v.  Reed,  102  CaL  493,  37  Pac.  755;  Franklin  v. 
Cope,  18  Tex.  413,  70  Am.  Dec.  292;  Biggs  v.  Sterling,  60 
Mich.  643,  1  Am.  St.  Bep.  554,  27  K  W.  705;  Bauchard  v. 
Bourassa,  57  Mich.  8,  23  N.  W.  452;  Campbell  v.  Adair,  45 
Miss.  178;  Rhodes  v.  McCormick,  4  Iowa,  374,  68  Am.  Dec. 
€63;  Horn  v.  Tufts,  39  N.  H.  483;  Waples  on  Homesteads  and 
Exemptions,  188;  Beaton  v.  Reid,  111  CaL  484,  44  Pac.  167.) 
The  head  of  a  family  who  occupies  one  room  of  his  building 
as  a  residence  does  not  lose  his  homestead  right  by  renting  out 
the  balance  of  the  building  for  use  as  a  hoteL  {OainiLs  v. 
Cannon,  42  Ark.  514.) 

W.  T.  Beeves  and  Thomas  P.  Terrell,  for  Bespondent. 

Unless  he,  declarant,  was  personally  residing  upon  the  prem- 
ises at  the  time  of  making  the  declaration,  he  could  not  declare 
a  homestead,  and  the  fact  that  he  was  so  residing  upon  the 
premises  at  the  time  of  making  the  declaration  must  be  stated 
in  the  declaration.  (Boreham  v.  Byrne,  83  CaL  23,  23  Pac. 
212.)  In  all  cases,  residence  on  the  land  is  requisite  to  con- 
summate the  claim  of  homestead.  (Oregg  v,  Bostwick,  33  CaL 
220,  91  Am.  Dec.  637;  Man  v.  Ragen,  35  CaL  316.)  The  pro- 
visions of  the  statute  prescribing  what  shall  be  contained  in 
the  declaration  of  homestead  are  mandatory,  and  a  compliance 
with  them  is  essential  to  the  validity  of  the  homestead.  {Ash^ 
ley  V.  Olmstead,  54  CaL  616;  Ames  v.  Eldred,  55  CaL  136.) 
While  notice  and  demand  for  possession  of  the  premises  in 
controversy  was  given  to  the  defendant,  before  the  bringing  of 
this  suit,  it  was  wholly  unnecessary.  {Kilbum  v,  Ritchie,  2 
Cal.  145,  56  Am.  Dec.  326;  Joy  v.  McKay,  70  CaL  445, 11  Pac. 
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763;  Hauxhurst  v.  Labre,  38  Cal.  563;  McCarthy  v.  Tale,  39 
Cal.  585;  Martin  v.  Spivolo,  56  Cal.  128.)  A  building  used 
primarily  as  a  hotel  or  for  other  business  purposes  cannot  be 
regarded  as  a  homestead,  though  the  owner  and  his  wife  re- 
side there  for  the  purpose  of  carrying  on  the  business. 
(Laughlin  v.  Wright,  63  Cal.  113;  McDowell  v.  His  Creditors, 
103  Cal.  264,  42  Am.  St.  Rep.  114,  35  Pac.  1031.) 

HUSTON,  C.  J. — This  is  an  action  to  recover  possession 
of  certain  real  estate  situated  in  Soda  Springs,  Bannock  county, 
state  of  Idaho,  and  to  quiet  the  title  thereto  in  plaintiff.  The 
complaint  alleges  recovery  of  a  judgment  by  plaintiff  against 
defendant,  execution  and  sale  thereon,  and  deed  to  plaintiff, 
as  purchaser,  by  the  sheriff,  demand  of  possession  by  plaintiff, 
and  refusal  by  defendant.  Defendant  answers,  admitting  the 
judgment,  but  alleges  that,  at  the  time  said  deed  was  executed 
and  delivered  by  the  sheriff,  the  time  for  redemption  under 
said  sale  had  not  expired,  and  claims  that  for  that  reason  said 
deed  is  void.  No  evidence  appears  to  have  been  offered  upon 
this  point.  Defendant  also  avers  in  his  answer,  and  sets  up 
in  a  cross-complaint,  as  to  the  property  described  in  the  com« 
plaint,  that  a  long  time  prior  to  the  rendition  of  said  judg- 
ment, to  wit,  on  the  seventh  day  of  October,  1889,  defendant 
filed  a  declaration  of  homestead  upon  the  real  estate  described 
in  the  complaint;  that,  at  the  time  of  filing  said  declaration, 
defendant  was  the  head  of  a  family ;  that  he  was  residing  on  the 
premises  therein  described,  and  has  continued  ever  since  to  re- 
side thereon  with  his  said  family;  and  prays,  in  his  cross-com- 
plaint, that  said  sheriff's  deed  to  plaintiff  be  declared  null  and 
void,  and  that  the  same  be  ordered  canceled;  that  it  be  decreed 
that  said  premises  are  a  homestead;  and  that  defendant  be 
adjudged  the  owner  thereof;  for  his  costs;  and  for  general  re- 
lief. Upon  the  trial  the  defendant  offered  in  evidence  the  fol- 
lowing document: 

"Homestead  Statement 

"Know  all  men  by  these  presents,  that  I  am  the  head  of  a 
family,  residing  at  Soda  Springs,  Idaho  territory,  county  of 
Bingham,  and  on  the  premises  herein  described,  as  follows,  to 
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wit:  Lot  eight  (8)  in  block  twenty-six  (26)  in  said  Soda 
Springs  survey,  and  containing  one  and  one-quarter  acres,  in 
S.  12,  Tp.  9  S.,  of  R.  41  E.,  B.  M.  That  said  premises  above 
described  are  of  the  actual  cash  value  of  five  thousand  dollars. 
That  I  claim  the  above-described  property  as  a  homestead,  un- 
der and  by  virtue  of  the  laws  of  the  territory  of  Idaho. 

(Signed)         ''WILLIAM  CLEMENS.'' 

This  instrument  was  duly  acknowledged  on  October  7,  1889, 
and  duly  recorded.  Plaintiff  had  judgment  in  the  district  court, 
from  which  judgment  this  appeal  is  taken. 

The  only  question  presented  by  this  record  for  our  considera- 
tion is.  Was  the  property  described  in  the  declaration  of  home- 
stead, at  the  time  the  same  was  made  and  recorded,  subject  to 
be  declared  upon  as  a  homestead,  under  the  statutes  of  Idaho  ? 
The  district  couri;  held  that,  by  reason  of  said  premises  being 
occupied  by  defendant  and  his  family  as  a  hotel  at  the  time 
the  declaration  of  homestead  was  filed,  the  same  was  not  sub- 
ject to  homestead  declaration,  and  the  declaration  filed  thereon 
was  void  and  of  no  effect  to  exempt  said  premises  from  levy 
and  sale  on  execution.  With  this  conclusion  of  the  district 
court  we  cannot  agree.  The  character  of  the  occupancy,  or  use 
of  the  premises  claimed  as  a  homestead,  so  long  as  the  same  is 
occupied  by  the  declarant  as  a  residence  and  home  for  himself 
and  his  family,  is  immaterial,  under  the  statutes  of  this  state. 
The  only  limitations  prescribed  by  the  statutes  of  this  state 
to  the  acquisition  of  homestead  rights  are  residence  and  value. 
There  is  no  distinction  in  our  statutes,  as  there  is  in  many  of 
the  states,  between  real  estate  located  in  a  town,  city,  or  village, 
and  land  used  and  occupied  as  a  farm.  There  is  no  limitation 
in  our  statutes  upon  the  amount  of  land  that  may  be  included 
in  a  homestead,  so  long  as  it  is  occupied  as  a  residence,  and 
does  not  exceed  in  value  the  limitations  prescribed  by  the  stat- 
ute. If  other  limitations  are  deemed  requisite,  they  must  be 
fixed  by  the  legislature,  and  not  by  the  courts.  The  declaration 
of  homestead  in  this  case  fully  complies  with  the  requirements 
of  the  statute.  A  liberal  construction  as  to  occupancy  of  home- 
stead seems  to  be  the  rule  recognized  in  most  of  the  states, 
even  where  the  restrictions  are  far  less  latitudinous  than  they 
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are  in  this  state.  {Heaihman  v.  Holmes,  94  CaL  391,  29  Pac 
404;  Gaylord  v.  Place,  98  Cal.  472,  33  Pac.  484;  Gainus  v. 
Oannon,  42  Ark.  614;  Kelly  v.  Baker,  10  Minn.  154  (Gil.  124)  ; 
Umland  v.  Eolcomhe,  26  Minn.  286,  3  N.  W.  341;  Lazell  v. 
Lazell,  8  Allen,  576;  Binzel  v.  Orogan,  67  Wis.  147,  29  N.  W. 
895.)  The  judgment  of  the  district  court  is  reversed,  with 
<;ost8  to  appellants.  The  district  court  is  directed  to  enter 
judgment  in  favor  of  defendant  Clemens,  as  prayed  in  his 
cross-complaint. 

Sullivan,  J.^  on  account  of  sickness^  was  not  present  at  the 
Clearing. 

Quarles,  J.,  concurs. 


(January  27,  1899.) 
PATBIE  V.  OREGON  SHOKT  LINE  RAILROAD  CO. 

[66  Pac  82.] 

Kailboads — Fencinq  Tracks. — ^Under  the  provisions  of  section  2679 
of  the  Revised  Statutes,  railroad  corporations  muBt  make  and 
maintain  a  good  and  sufficient  fence  on  both  sides  of  its  track 
where  the  line  passes  through  private  land. 

tSAicE — Stock  Killed. — If  it  fails  to  do  so,  it  i»  liable  for  stock  killed 
at  the  point  where  it  is  required  to  fence  its  track. 

8ame — JiTABTLiTY  OF  Railboaj>— Stallion  RuifNiNo  AT  liABOK. — ^Under 
the  provisions  of  section  1240  of  the  Revised  Statutes,  and  act 
amendatory  thereof  (Sess.  Laws  1891,  p.  48),  a  stallion  that 
escaped  from  its  owner  without  his  fault,  and  is  killed  by  a  rail- 
road, at  a  point  where  the  company  is  required  by  law  to  fence 
its  track,  and  has  not  done  so,  is  liable  to  the  owner  for  the  value 
of  the  stallion. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Oonrt,  FremoDt  County. 

P.  L.  Williams  and  Joseph  H.  Blair,  for  Appellant 
Under  the  evidence  and  peculiar  circumstances  of  this  case, 
as  shown  by  the  evidence,  it  is  as  reasonable  to  infer,  or  be- 
lieve, that  the  horse  had  gone  upon  the  right  of  way  anywhere 
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along  the  right  of  way^  outside  of  plaintiff's  land^  as  from  it; 
and  further^  as  a  matter  of  Ixw,  as  the  plaintiff  himself  had  no 
fence  on  any  side  of  his  own  land,  there  was  no  l^al  obligation 
or  duty  on  the  part  of  the  defendant  to  have  a  fence  on  the  side 
abutting  plaintiff's  land;  that  a  fence,  abutting  a  short  piece 
of  railroad  track,  without  fences  on  any  other  side,  would  not 
prevent  cattle  or  horses  from  going  around  at  either  end,  at 
pleasure,  and  getting  within  the  fence.  The  legislature  ex- 
pected a  natural  and  sensible  construction  of  section  2679  of 
the  Revised  Statutes;  and  we  submit  that  such  a  construction 
does  not  require  a  railroad  company  to  fence  abutting  lands,  un- 
less they  are  inclosed  on  the  remaining  sides.  The  meaning  of 
our  statute  is  that  when  we  cut  a  man's  land,  which  is  inclosed 
and  in  actual  use,  in  two,  .we  shall  fence  those  sides  of  it  which 
abut  our  right  of  way;  and  when  we  only  abut  one  side,  then 
we  are  to  fence  on  that  side  only.  It  is  not  the  fencing  of  our 
right  of  way  where  it  is  contiguous  to  the  individual  whose 
land,  lying  there,  is  elsewhere  inclosed,  merely;  but  it  is  the 
fencing  of  his  stock  on,  to  his  own  land  as  well,  and  also.  We 
are  required  to  fence  there  for  his  benefit.  And  the  penalty  for 
failure  is  the  payment  for  his  stock  killed  by  reason  of  such 
failure  to  do  what  the  statute  requires.  (1  Thornton  on  Railroad 
Fences  and  Private  Crossings,  Including  Injuries  to  Animals  on 
the  Right  of  Way,  sec.  43;  Pierce  on  Railrcads,  401.)  Red- 
field  lays  down  the  same  rule  in  his  work  on  the  Law  of  Rail- 
ways, sixth  edition,  volume  1,  page  507  et  seq.  (2  Rorer  on 
Railroads,  1380;  Jackson  v.  Rutland  etc.  R.  R.  Co.,  25  Vi  150, 
60  Am.  Dec.  246.)  It  is  not  the  law  that  the  mere  killing  of 
a  domestic  animal  by  a  railroad  train  is  evidence  of  negligence. 
This  question  has  frequently  been  before  the  courts  and  in- 
variably ruled  against  the  plaintiff,  except  where  the  general 
rule  of  law  is  abrogated  by  positive  statute.  (Scott  v.  Wil- 
mington etc.  R.  R.  Co.,  4  Jones,  432;  Indianapolis  etc.  R.  R, 
V.  Means,  14  Ind.  30;  Illinois  Cent.  R.  R.  v.  Reedy,  17  111.  680; 
Chicago  etc.  R.  R.  Co.  v.  Patchin,  16  111.  198,  61  Am.  Dec.  66 . 
See,  also,  Pierce's  American  Railway  Law,  357.)  Whatever 
right  this  plaintiff,  or  the  other  owners  along  there  had,  or  ever 
had,  to  a  fence  where  his  and  their  lands  abut  our  right  of  way, 
Idaho  Vol.  6-29 
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he  and  they  have,  by  their  conduct,  entirely  and  absolutely 
waived.  (Enright  v.  San  Francisco  etc.  R.  R.  Co.,  33  Cal.  230.) 
'*The  question  of  negligence  and  contributory  negligence,"  says 
Mr.  Beach  on  Railways,  section  696,  "in  actions  for  the  killing 
of  livestock  turns  largely  upon  the  fence  laws  of  the  state^ 
whether  they  require  the  owners  of  cattle  to  fence  them  in,  or 
whether  it  is  the  duty  of  the  company  to  fence  them  out.  No 
recovery  can  be  had  if  the  owner  has  permitted  them  to  run  at 
large  contrary  to  law.*'  (Citing  Vanhom  v,  Burlington  etc.  Ry. 
Co.,  63  Iowa,  67,  18  N.  W.  679;  Lyons  v.  Terre  Haute  etc.  B. 
R.  Co.,  101  Ind.  419;  Carey  v.  Chicago  etc.  Ry.  Co.,  61  Wis. 
71,  20  N".  W.  648;  and  see  Beach  on  Contributory  Negligence^ 
sees.  237,  238.) 

E.  E.  Chalmers  and  S.  C.  Winters,  for  Respondent 

Section  2679  of  the  Revised  Statutes  of  Idaho  makes  it  the 
duty  of  railroad  companies  to  make  and  maintain  a  good  and 
sufficient  fence  on  either  or  both  sides  of  their  track  or  prop- 
erty, whenever  the  line  of  their  road  at  any  time  passes  through 
or  along  or  abuts  upon,  or  is  contiguous  to,  private  property  or 
inclosed  land  in  the  possession  of  another.  Statutes  of  this  kind 
and  character  are  intended  for  the  benefit  not  only  of  the  ad- 
joining owners,  but  for  the  public  generally.  (1  Rorer  on  Rail- 
roads, 639,  640,  and  cases  cited;  Atchison  etc.  R.  Co.  v.  Rees^ 
man,  9  C.  C.  A.  20,  60  Fed.  370.  These  statutes  are  police 
legtdations,  and  are  intended  for  the  benefit  of  the  general  pub- 
lic^ and  to  this  effect  is  the  most  unanimous  weight  of  judicial 
authority.  (3  Elliott  on  Railroads,  sec.  1190;  Jackson  v.  St. 
Louis  etc.  R.  Co.,  43  Mo.  App.  324.)  The  fencing  of  a  railroad 
track  required  by  the  statute  implies  the  construction  and  main- 
taining of  sufficient  cattle-guards  at  the  end  of  fence  and  at 
railroad  crossings.  In  some  states  it  is  imposed  by  express^ 
statutory  provision,  but  where  it  is  not  so  expressed  by  stat- 
utory provision,  the  same  is  implied  from  the  statute  requiring 
the  company  to  fence.  (3  Elliott  on  Railroads,  sec.  1198,  notes 
3  and  4,  and  cases  cited  in  notes;  1  Rorer  on  Railroads,  627> 
628;  New  Albany  etc.  R.  Co.  v.  Pace.  13  Ind.  411.)  . 
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SULLIVAN,  J. — This  is  an  action  to  recover  the  value  of 
live  horses  alleged  to  have  heen  carelessly  and  negligently  killed 
by  the  defendant  railroad  company.  In  addition  to  the  al- 
legation of  the  careless  and  negligent  killing  of  %aid  stock, 
the  complaint  alleges  that  the  defendant  had  neglected  and  re- 
fused to  make  and  maintain  a  fence  along  its  right  of  way 
at  the  points  where  said  horses  were  killed,  as  by  law  required, 
and  that  said  horses  casually,  and  without  the  fault  of  plain- 
tiff, strayed  upon  the  grounds  and  track  of  defendant,  and 
were  killed  by  the  engine  and  cars  of  the  defendant.  The 
cause  was  tried  by  the  court,  with  a  jury,  and  a  general  ver- 
dict rendered  in  favor  of  the  plaintiff  for  the  value  of  said 
horses,  to  wit,  $365.  The  jury  was  required  to  answer  cer- 
tain particular  questions  of  fad  submitted  to  them  by  the 
court,  and  xmder  one  of  said  questions  the  jury  found  that 
the  engineers  and  persons  in  control  of  the  trains  by  which 
6aid  animals  were  killed  were  using  reasonable  and  ordinary 
care  in  running  said  trains.  This,  it  is  conceded,  disposed  of 
the  issue  of  the  killing  of  said  horses  by  the  careless  and  neg- 
ligent running  of  said  trains.  A  motion  for  a  new  trial  was 
made,  and,  before  it  was  heard,  the  plaintiff,  who  is  respond- 
ent here,  made  an  offer  in  writing  to  remit  from  the  judgment 
the  value  of  the  horse  and  mare  killed  near  defendant's  mile- 
post  No.  204i,  thus  reducing  the  judgment  for  damages  to 
$320.  The  motion  for  a  new  trial  was  denied,  and  the  ap- 
peal is  from  the  order  overruling  the  motion  for  a  new 
trial,  and  from  the  judgment.  *  '' 

It  appears  that  said  horses  were  killed  on  three  several  days, 
and  between  mile  posts  Nos.  203  and  204|,  on  what  is  known 
as  the  'TJtah  and  Northern  Railway,^'  north  of  Market  Lake 
station,  which  station  is  situated  on  section  32,  as  per  govern- 
ment survqr*  It  also  appears  that  the  track  of  the  defendant 
extends  nearly  due  north  from  said  station,  and  runs  through 
sections  29,  20,  and  17,  as  per  government  survey,  and  about 
two  hundred  yards  east  of  a  line  passing  north  and  south 
through  the  center  of  said  sections.  Said  mile-post  No.  203 
is  situated  on  the  easterly  side  of  said  track,  and  near  the 
north  line  or  boundary  of  said  section  29.     Said  mile-post  No. 
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20  4i  stands  near  the  northern  boundary  of  said  section  17, 
and  at  the  east  side  of  said  track.  The  land  on  the  east  side 
of  said  track,  and  north  from  said  Market  Lake  station,  is 
open,  uninclosed  land,  on  which  horses  and  other  stock  are 
free  to  range.  The  greater  portions  of  said  sections  29,  20, 
and  17  are  owned  by  private  parties,  and  those  parts  of  said 
fiections  situated  on  the  west  side  of  said  railroad  track  are 
inclosed  with  a  fence.  The  defendant  corporation  has  fenced 
its  line  of  road  and  track  on  the  west  side  from  the  eouth 
boundary  of  said  section  29  to  near  the  north  boundary  of 
£aid  section  17,  but  has  not  fenced  its  track  on  the  east  side, 
where  the  same  runs  through  said  sections  29,  2i),  and  17.  A 
Mrs.  Neeb  owns  the  south  half  of  said  section  17,  and  has  that 
lying  on  the  west  side  of  said  track  fenced;  Patrie,  the  plain- 
tiff, owns  the  north  half  of  said  section  20,  and  has  the  part 
thereof  lying  on  the  west  side  of  said  track  fenced;  and  other 
persons  own  the  south  half  of  said  section  20,  and  have  the 
part  thereof  lying  on  the  west  side  of  said  track  fenced.  The 
horse  killed  on  September  8,  1897,  was  killed  near  the  south 
side  of  the  north  half  of  said  section  20,  and  a  little  south 
of  mile-post  No.  203^;  and  the  stallion  killed  November  3, 
1897,  was  killed  on  the  north  half  of  said  section  20,  a  little 
north  of  said  mile-poet  No.  203^. 

The  controlling  contention  is  whether,  under  the  facts,  the 
defendant  is  liable  in  damages  because  of  its  failure  to  fence 
its  track  at  the  points  where  said  horses  were  killed.  The 
provisions  of  the  Statute  controlling  this  matter  are  foimd  in 
section  2679  of  the  Revised  Statutes,  and  are  as  follows:  '^Rail- 
road  corporations  must  make  and  maintain  a  good  and  suffi- 
cient fence  on  either  or  both  sides  of  their  track  or  property, 
whereyer  the  line  of  their  road  at  any  time  passes  through  or 
along,  or  abuts  upon  or  is  contiguous  to  private  property  or  in- 
closed land  in  the  actual  possession  of  another.'^  Counsel 
for  appellant  contend  that  the  legislative  intent  in  the  en- 
actment of  said  section  2679  was  to  require  railroad  corpora- 
tions only  to  fence  their  roads  whenever,  on  either  side,  the 
same  are  contiguous  to  private  property  which  is  inclosed,  or  to 
land  which  is  not  actually  owned  by  the  one  who  is  using  it,  or 
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is  in  the  actual  possession  thereof,  and  has  it  inclosed.  It  ap- 
pears from  the  record  that  the  defendant's  track  and  right  of 
way  run  through  said  sections  29,  20,  and  17,  which  sections 
are  owned  hy  private  persons;  that  the  greater  portions  of 
said  sections  lying  on  the  west  side  of  said  track  are  fenced^ 
and  in  the  possession  of  the  owners.  It  also  appears  that 
the  parts  of  said  sections  lying  east  of  said  track  are  not 
fenced,  and  stock  range  thereon  without  let  or  hindrance.  It 
appears  that  the  horses,  for  the  value  of  which  plaintiff  ob- 
tained judgment,  excluding  the  mare  and  horse  which  were 
eliminated  from  this  case  as  above  stated,  were  ranging, 
if  not  on  the  owner's  land  east  of  the  track,  on  the  uninclosed 
land  of  other  private  parties;  that  said  stock  casually  strayed 
on  said  right  of  way  by  reason  of  said  track  not  bdng  fenced, 
and  was  killed.  If  the  provisions  of  said  section  require  the 
defendant  corporation  to  fence  its  track  wherever  and  when- 
ever it  runs  through  land  owned  by  private  persons,  the  judg- 
ment must  be  sustained.  The  intent  of  the  legislature  in  en- 
acting said  section  must  be  arrived  at  from  a  literal  construc- 
tion, if  such  construction  would  not  result  in  an  absurdity 
or  inconsistency.  The  statute  declares  that  a  railroad  corpo- 
ration must  make  and  maintain  a  good  and  sufficient  fence, 
on  either  or  both  sides  of  their  track  or  property,  wherever 
the  line  of  road  passes  through  or  along,  or  abuts  upon  or 
18  contiguous  to,  private  property  or  inclosed  land  in  the 
actual  possession  of  another.  The  record  shows  that  said 
track  passes  through  private  property,  and  we  think  the  stat- 
ute, aa  applied  to  the  facts  of  this  case,  is  too  clear  to  require 
any  construction.  To  hold  that  it  does  not  require  the  de- 
fendant corporation  to  fence  its  track  except  when  and  where 
a  private  person  may  fence  his  land,  would  be  injecting  lan- 
guage into  said  section  that  is  not  found  there,  and  could  not 
be  put  there  by  fair  implication  and  reasonable  construction. 
We  think  the  record  fairly  shows  that  if  the  said  track  had 
been  fenced  where  it  passes  through  said  sections  29,  20,  and 
17,  said  horses  would  not  have  been  killed.  It  may  be  said 
that  building  a  fence  on  the  ea^  side  of  said  track  where  it 
passes  through  said  private  property  would  be  no  protection 
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to  stock;  that  stock  could  pass  around  the  ends  of  such  fence 
and  get  upon  the  track.  The  fencing  of  a  railroad  track, 
when  required  by  statute,  where  it  passes  through  private  prop- 
erty, as  in  this  case,  implies  the  construction  of  suflBcient  cat- 
tle-guards at  the  ends  of  such  fences.  (3  Elliott  on  Bail- 
loads,  sec.  1198,  and  notes.)  We  think  the  record  shows  that  said 
horses  would  not  have  been  killed,  where  and  when  they  were 
killed,  if  the  defendant  had  maintained  such  a  fence  as  the 
law  requires. 

It  is  contended  by  counsel  for  appellant  that  there  is  no 
proof  that  said  horses  came  upon  the  track  at  a  point  where 
the  company  was  required  to  fence.  It  is  admitted  that  they 
were  killed  on  the  track  at  points  where  it  was  the  duty  to 
fence,  and  the  presumption  is,  in  the  absence  of  proof,  that 
the  animals  came  upon  the  track  at  such  point.  (3  EUictt 
on  Eailroads,  sec.  1214.)   . 

It  is  contended  that  the  stallion  that  was  killed  was  running 
at  large  in  violation  of  law,  and  for  that  reason  the  plaintiff 
is  not  entitled  to  recover  his  value.  The  jury  found  that 
Raid  stalUon  was  not  running  at  large  at  the  time  he  was  killed, 
but  had  escaped  from  an  inclosed  pasture  in  which  he  had  been 
kept.  We  think  the  finding  of  the  jury  is  conclusive  of  the 
question  of  the  stallion  running  at  large. 

The  judgment  of  the  court- below  must  be  sustained,  with 
instructions  to  modify  the  judgment,  if  it  has  not  already  been 
done,  by  reducing  said  judgment  to  the  sum  of  $320,  for  dam* 
ages  in  accordance  with  plaintiff^s  written  offer  above  re- 
ferred to.     Costs  of  this  appeal  are  awarded  to  respondent. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 
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(January  30,   1899.) 

SWEENY  Y.  MAYHEW,  Judge. 

[66  Pac.  86.] 

CtenoBABi— Jurisdiction — Receiveb. — Certiorari  will  lie  to  review  an 
order  appointing  a  receiver,  so  «s  to  determine  from  the  case  as 
preeented  to  the  lower  court  whether  juriBdiction  existed  in  such 
court,  in  the  particular  case  made  to  appoint  a  receiver. 

6ionoN  4329  OF  the  Revised  Statutes  Constbued. — It  is  error  to  ap- 
point a  receiver  in  any  of  the  class  of  cases  mentioned  in  section 
4329  of  the  Revised  Statutes  of  Idaho,  where  the  equities  of  the  com- 
plaint are  fully  denied  by  the  ansfwer  and  the  evidence  introduced 
by  plaintiff  on  the  hearing  of  the  application  for  the  appointment 
of  such  receiver  is  fully  met  and  overcome  by  counter  evidence 
introduced  by  the  defendant. 

Plbading — ^Equities  Denied  by  Answeb — ^Appointment  of  Re- 
ceiveb.— ^Plaintiff  applied  for  appointment  of  a  receiver;  defend- 
ants filed  tiidr  sworn  answer  denying  every  equity,  and  material 
allegation  set  forth  in  the  complaint;  on  the  hearing  of  the  ap- 
plication, the  pleadings,  the  affidavit  of  plaintiff  and  one  witness 
in  his  behalf,  the  affidavits  of  three  witnesses  on  behalf  of  the  de- 
fendants, were  considered  by  the  district  judge;  it  was  not  alleged 
or  proven  that  the  defendants  were  insolvent  or  unable  to  respond 
to  the  plaintiff  in  damages.  Held,  that  under  such  showing,  the 
order  made  by  the  district  judge  was  without  authority,  and 
should  be  annulled  on  oeriiorari. 

(Syllabus  by  the  court.) 

Original  proceeding  by  certiorari. 

W.  B,  Heybum,  E.  M.  Heybum  and  L.  A.  Doherty,  for  Peti- 
tioner. 

The  jurisdiction  exercised  by  courts  of  equity  in  administer- 
ing relief  by  the  extraordinary  remedy  of  a  receiver  pendente 
lite  is  a  branch  of  the  general  preventive  jurisdiction,  being  in- 
tended to  prevent  injury  to  the  thing  in  controversy  and  to 
preserve  it  for  the  security  of  all  parties  in  interest,  to  be  dis- 
posed of  as  the  court  may  finally  direct.  Its  effect,  temporarily 
at  least,  is  to  deprive  the  party  of  his  property  before  a  final 
judgment  or  decree  is  reached  by  the  court  determining  the 
rights  of  the  parties.  It  is  not  to  be  exercised  doubtingly,  but 
the  court  must  be  convinced  that  the  relief  is  needful,  and  it 
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should  not  be  granted  except  in  a  clear  case,  and  never  unless 
the  plaintiff  would  otherwise  be  in  danger  of  suffering  irre- 
parable loes.     (High   on   Keceivers,  3d  ed.,  sees.  3,  7.)     The 
probability  that  plaintiff  will  ultimately  be  entitled  to  a  decree 
in  his  action  is  a  material  element  to  be  considered  by  the  court. 
And  when  upon  the  entire  record  this  is  a  matter  of  much  doubt, 
the  court  is  justified  in   its  discretion  in    refusing  a  receiver. 
(High  on  Eeceivers,  sec.  8;  Owen  v.  Homan,  3  Macn.  &  G.  378; 
Wilkcnson  v.  Dobbie,  12  Bktchf,  298,  Fed.  Oas.  No.  17,670.) 
An  important  principle  of  general  application  in  the  exercise 
of  this  branch  of  the  extraordinary  jurisdiction  of  equity  ia 
that  the  plaintiff  is  never  entitled  to  a  receiver  when  the  equi- 
ties of  his  case  are  fully  and  fairly  denied  by  the  sworn  answer 
of  the  defendants.     The  question  is  no  longer  regarded  as  one 
addressed  to  the  discretion  of  the  court,  but  it  is  judicial  error 
to  ajppoint  a  receiver  when  the  allegations  of  the  bill  are  thus 
denied.     (High  on  Receivers,  sec.  24;  Henn  v.  Walsh^  2  Edw. 
Ch.  129 ;  Fairbairn  v.  Fisher,  4  Jones  Eq.  390 ;  Cronibie  v.  Order 
of  Solon,  157  Pa.  St.  588,  27  Atl.  710;  Thompson  v.  Diffender- 
fer,  1  Md.  489.)     While,  ordinarily,  an  appellate  court  will  not 
review  a  discretionary  act  of  the  lower  court,  the  rule  is  that 
where  the  action  of  the  court  performed  in  the  exercise  of  such 
discretion  affects  a  substantial  right  of  the  defendant,  as  to  the 
enjoyment  of  property,  the  appellate  court  will  review  the  dis- 
cretion 60  exercised.     (Bollard  v.  Taylor,  33  N.  Y.  Super.  Ct. 
Rep.  (1  Jones  &  S.)  496;  Grant  v.  Webb,  21  Minn.  39;  KnigU 
V.  Nash,  22  Minn.  452  ;McCord  v.  Weil,  33  Neb.  868,  51  N.  W. 
800;  Ruffner  v.  Mairs,  33  W.  Va.  655,  11  S.  E.  5.)  In  an  action 
between  partners  for  a  dissolution  and  an  accounting,  where  the 
complaint  contains  no  allegation  of  the  insolvency  of  defendants^ 
who  are  not  actively  carrying  on  the  business,  and  the  answer 
alleges  that  they  are  solvent,  and  able  to  respond  in  damages, 
and  denies  the  equities  of  the  complaint,  a  receiver  should  not 
be  appointed  before  the  final  hearing  of  the  cause.     {Wales  v. 
Dennis,  9  Wash.  308,  37  Pac.  450.) 

John  R.  McBride  and  C.  W.  Beale,  for  Defendant. 
No  brief  filed.  . 
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QUARLES,  J.— October  17,  1898,  Kennedy  J.  Hanly,  as 
plaintiff,  filed  his  complaint  in  the  district  court  of  Shoshone 
county  against  Charles  Sweeny,  F.  Lewis  Clark,  and  the  Empire 
State-Idatio  Mining  and  Developing  Company,  a  corporation, 
defendants,  for  the  purpose  of  setting  aside  and  having  de- 
clared null  and  void  a  deed  made  by  the  said  plaintiff  conveying 
to  the  said  defendants  Sweeny  and  Clark  an  undivided  one- 
eighth  interest  in  and  to  the  Skookum  lode  mining  claim,  sit- 
uated in  Shoshone  county,  Idaho,  to  have  an  accounting  for  the 
proceeds  of  ores  extracted  from  said  mining  claim  by  defendants, 
and  for  the  appointment  of  a  receiver  to  take  possession  and 
control  of  the  property  in  dispute  during  the  pendency  of  the 
action,  and  for  other  relief.  The  theory  set  forth  in  the  com- 
plaint as  the  basis  of  this  action  is  that  said  deed  was  procured 
by  the  defendants  through  fraud,  in  two  particulars,  to  wit:  1. 
That  at  the  time  of  the  making  of  said  deed  said  defendants 
had  opened  and  discovered  large  bodies  of  rich  ore  in  the  said 
Skookum  claim,  which  fact  was  unknown  to  the  plaintiff,  and 
fraudulently  concealed  from  him  by  the  defendants.  2.  That 
said  defendants  fraudulently  obtained  possession  of  said  deed 
in  the  following  manner,  to  wit:  That  the  plaintiff,  being  the 
owner  of  an  eleven  twenty-fourths  interest  in  and  to  said  Skoo- 
kum claim,  and  also  to  one  hundred  thousand  shares  of  stock 
in  the  Chemung  Mining  Company,  a  corporation,  did  on  the 
thirtieth  day  of  April,  1898,  enter  into  two  separate  options  or 
escrow  contracts,  under,  by  and  through  which  he  placed  said 
shares  of  stock  in  one  envelope,  and  deposited  the  same  in  escrow 
with  the  Exchange  National  Bajik  of  Spokane,  Washington, 
with  instructions  indorsed  thereon,  directing  and  authorizing 
said  escrow  holder  to  deliver  said  envelope  and  its  contents  to 
the  defendants  Charles  Sweeny  and  F.  Lewis  Clarke  upon  their 
payment  to  said  bank  for  the  credit  of  plaintiff  of  the  sum  of 
$18,000,  to  be  paid  on  or  before  August  1,  1898 ;  that  in  another 
envelope  the  plaintiff  deposited  the  deed  in  question,  conveying 
to  the  defendants  Sweeny  and  Clark,  from  the  plaintiff,  an  un- 
divided one-eighth  interest  in  and  to  said  Skookum  claim,  and 
also  another  deed  conveying  from  plaintiff  to  said  defendants 
an  undivided  one-third  interest  in  and  to  said  Skookum  claim. 
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upon  which  envelope  the  plaintiff  indorsed  instructions  to  said 
escrow  holder  to  deliver  said  envelope  to  said  defendants  upon 
their  payment  into  said  bank^  to  the  credit  of  plaintiff^  the  sum 
of  $10,000,  on  or  before  the  first  day  of  August,  1898;  that  on 
June  7,  1898,  said  defendants  paid  $2,000  on  said  stock  transac- 
t/on, and  on  same  day  the  plaintiff,  by  writing  indorsed  on  each 
of  said  envelopes,  respectively,  extended  the  time  of  making  such 
payments  until  September  20,  1898.  It  is  alleged  by  the  plain- 
tiff that,  some  time  between  their  deposit  in  escrow  as  aforesaid, 
the  deed  conveying  the  one-eighth  interest  from  plaintiff  to  said 
defendants  was  extracted  from  the  envelope  in  which  it  was 
placed,  and  put  into  the  envelope  containing  the  shares  of  stock, 
and  thet  on  September  19,  1898,  said  defendants  paid  into  said 
bank  the  balance  of  the  purchase  price  on  the  stock  tmnsaction, 
$16,000,  and  received  from  said  bank  said  stock  and  the  deed 
conveying  said  one-eighth  interest  in  said  mining  claim,  and 
immediately  thereafter  fraudulently  placed  said  deed  upon  rec- 
ord in  the  office  of  the  county  recorder  in  and  for  Shoshone 
county.  Every  material  allegation  in  the  complaint  has  been 
specifically  denied  by  the  answer  of  the  defendants,  which  an- 
swer fully  meets  and  denies  each  and  every  equity  set  forth 
in  the  complaint.  The  answer  affirmatively  sets  forth  the  fol- 
lowing facts:  That  on  April  30,  1898,  the  defendants  Clarke 
and  Sweeny  entered  into  a  contract  with  plaintiff  whereby  Ae 
plaintiff  was  to  and  did  put  into  one  envelope,  and  place  in  es- 
crow with  said  Exchange  National  Ba'nk,  said  one  hundred 
thousand  shares  of  stock  in  the  Chemung  Mining  Company,  and 
the  deed  conveying  from  said  plaintiff  to  said  defendants  an 
undivided  one-eighth  interest  in  and  to  said  Skookum  claim, 
and  indorsed  upon  said  envelope  directions  to  said  bank  to  de- 
liver the  same  to  said  defendants  upon  their  making  the  pay- 
ment above  set  forth ;  that  at  said  time  said  plaintiff  placed  in 
escrow,  in  a  separate  envelope,  a  deed  conveying  from  plaintiff 
to  said  defendants  an  undivided  one-third  interest  in  and  to 
said  Skookum  mining  claim,  upon  which  envelope  directions 
were  indorsed,  signed  by  plaintiff,  authorizing  said  escrow 
holder  to  deliver  said  last-named  envelope  to  said  defendants 
upon  their  payment  into  said  bank,  for  the  credit  of  plaintiff 
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the  Bum  of  $10,000  on  or  before  August  1,  1898.  It  is  further 
alleged  and  shown  in  said  answer  that  the  said  plaintiff  ac- 
quired, or  claimed  to  acquire,  the  undivided  one-third  interest 
in  and  to  said  mining  claim  mentioned  in  said  deed  under  a 
conveyance  made  by  one  Clarence  Cunningham,  as  adminis- 
trator of  the  estate  of  David  McKelvy,  deceased,  in  1897,  that 
the  interest  of  said  deceaeed  in  and  to  said  claim  was  sold  by 
said  administrator  under  an  order  of  sale  duly  made  by  the  pro- 
bate court  of  said  Shoshone  county,  at  which  sale  but  one  bid 
therefor  was  made,  and  that  in  the  sum  of  $700,  which  bid  was 
made  by  the  Chemung  Mining  Company,  a  corporation,  and  that 
said  administrator  made  his  return  of  sale  to  said  probate  court, 
to  the  effect  that  he  had  sold  the  said  interest  in  said  mining 
claim  to  the  Chemung  Mining  Company,  which  sale  was  by  said 
probate  court  on  August  13,  1897,  confirmed;  that  on  July  26, 
1897,  the  plaintiff,  by  representing  that  he  was  one  of  the  di- 
rectors of  said  Chemung  Mining  Company,  and  the  proper  per- 
son to  take  the  title  to  said  real  estate,  induced  the  said  probate 
court  to  confirm  the  said  sale  to  him,  notwithstanding  the  said 
sale  had  actually  been  made  to  said  Chemung  Mining  Company, 
whereupon  the  said  administrator  executed  conveyance  to  said 
interest  in  said  mining  claim  to  the  plaintiff;  that  thereafter 
said  probate  court  set  aside  the  order  confirming  the  sale  to  the 
plaintiff,  made  an  order  confirming  said  sale  to  the  Chemung 
Mining  Company,  and  ordered  and  directed  said  administrator 
to  make  deed  of  conveyance  of  said  real  estate  to  the  said  Che- 
mung Mining  Company,  which  deed  said  administrator  refused 
to  make;  that  thereupon  application  was  made  by  said  Chemung 
Mining  Company  to  the  district  court  in  and  for  Shoshone 
county  for  a  writ  of  mandate  to  compel  said  administrator  to 
convey  said  real  estate  to  the  Chemung  Mining  Company,  as 
directed  by  the  order  of  said  probate  court,  which  writ  of  man- 
date was  granted  peremptorily  by  said  district  court,  and  said 
ailministrator  directed  to  convey  said  real  e&tate  te  said  Che- 
mung Mining  Company;  and  thereupon  said  administrator  ap- 
pealed from  the  judgment  of  the  district  court  to  the  supreme 
court  of  the  state  of  Idaho,  which  last-named  court  affirmed  said 
judgment  of  the  district  court  on  May  13,  1898,  and  which  de- 


Digitized  by 


GooQie 


460  SwEENT  V.  Mathew.  [6Idaho^ 

Opinion  of  the  Court — Quarles,  J. 

cision  was  reaflRrmed  on  rehearing  by  said  supreme  court  on 
the  thirtieth  day  of  June,  1898  (State  v.  Cunningham,  ante, 
p.  113,  53  Pac.  451)  ;  that  thereupon  a  deed  to  said  undivided 
one-third  interest  in  and  to  said  mining  claim  was  made  and 
delivered  by  said  administrator  to  said  Chemung  Mining  Com- 
pany, and  which  was  afterward  conveyed  by  said  Chemung 
Mining  Company  to  the  defendant  Empire  State-Idaho  Muiing 
and  Developing  Company,  and  duly  recorded  in  the  recorder's 
office  of  Shoshone  county. 

It  is  abundantly  shown  in  the  record  that  the  principal  assets 
of  the  CTiemung  Mining  Company  consisted  in  the  interest  that 
it  owned  and  claimed  in  said  Skookum  mining  claim.  The 
pleadings  in  the  record  are  very  voluminous,  and  we  deem  it 
neither  necessary  or  practical  to  go  into  the  details  of  the  alle- 
gations contained  in  the  pleadings.  An  order  to  show  cause 
before  the  defendant,  as  district  judge,  at  his  chamibers  in  Wal- 
lace, Idaho,  on  the  ninth  day  of  November,  1898,  was  served 
upon  the  defendants,  and  pursuant  to  said  order  the  application 
of  plaintiff  for  a  receiver  was  heard  by  said  judge  at  chambers. 
Upon  the  hearing  of  said  application,  said  pleadings  were  con- 
sidered ;  also,  an  affidavit  made  by  plaintiff,  and  one  by  Joseph 
B.  Kendall  on  behalf  of  the  plaintiff,  and  affidavits  of  the  do- 
fen-dants  Charles  Sweeny  and  P.  Lewis  Clark,  and  of  one  E.  J. 
Dyer,  cashier  of  the  Exchange  National  Bank  of  Spokane,  were 
filed  and  used  on  said  hearing  on  behalf  of  defendants.  Said 
application  was  taken  under  advisement,  and  afterward,  and 
on  the  ninth  day  of  January,  1899,  the  defendant,  as  said  dis- 
trict judge,  made  an  order  appointing  one  Barry  N.  Hilliard 
receiver,  to  enter  upon  said  mining  claim,  and  employ  assistants^ 
and  keep  an  account  of  ore  extracted  from  said  mining  claim^ 
and  receive  from  the  defendants  eleven  twenty-fourths  of  the 
net  proceeds  of  all  ores  extracted  from  said  mining  claim,  and 
to  hold  the  same  subject  to  the  future  orders  of  said  district 
court.  There  is  no  allegation  in  the  complaint,  nor  evidence 
in  the  record,  showing  that  the  defendants  are  insolvent^  or  un- 
able to  amply  respond  to  the  plaintiff  for  all  damages  that  he 
might  sustain  by  reason  of  the  working  of  said  mining  claim 
by  the  defendants,  in  the  event  that  he  is  finally  succesBful  in 
this  cause.     While,  on  the  other  hand,  it  is  shown  by  the  plain- 
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tiff  that  the  defendants  own  an  undisputed  undivided  thirteen 
twenty-fourths  interest  in  and  to  the  property  in  dispute^  which 
contains  large  bodies  of  vaiaable  ore,  and  is  of  great  valua 

It  is  contended  on  behalf  of  the  plaintiff  that  the  sole  ques- 
tion before  the  court  is  whether  or  not  the  lower  court,  or  the 
defendant,  as  judge  thereof,  had  jurisdiction  to  make  the  order 
nought  to  be  reviewed  here.  To  sustain  this  contention,  the 
plaintiff  has  cited  us  to  a  large  number  of  California  oases.  We 
have  carefully  examined  the  authorities  cited,  and  these  authori- 
ties sustain  plaintiff's  contention,  that  the  primary  question  here 
is.  Did  the  defendant,  as  said  district  judge,  have  jurisdiction 
to  make  the  order  in  question  ?  But  it  is  also  insisted  on  be- 
half of  the  plaintiff  that  in  this  state  district  courts  are  courts 
of  general  jurisdiction,  with  jurisdiction  to  hear  and  determine 
•all  controversies,  and  to  grant  all  kinds  of  equitable  relief,  in- 
cluding the  appointment  of  receivers.  To  this  we  answer  that 
district  courts,  and  the  judges  thereof,  have  not  jurisdiction  to 
appoint  receivers  in  any  and  all  actions  that  may  be  pending 
before  them.  They  can  only  appoint  a  receiver  in  the  classes 
of  cases  mentioned  in  section  4329  of  the  Hevised  Statutes,  and 
only  in  particular  cases  in  the  classes  therein  specified,  prior  to 
judgment,  when  it  is  made  to  appear  that  it  is  necessary  in 
order  to  protect  the  rights  of  a  party  to  the  action,  which  he 
possesses  to  the  thing  in  dispute.  But  it  is  a  well-established 
rule  that  the  plaintiff,  the  equities  of  whose  bill  have  been  fully 
met  and  denied,  is  not  entitled  to  the  appointment  of  a  receiver, 
unless  he  overcomes  the  denials  in  such  answer  by  further  proof 
in  support  of  his  bill.  In  other  words,  where  the  equities  of 
plaintiff^s  bill  have  been  fully  met  and  denied  by  a  sworn  an- 
swer on  behalf  of  the  defendant,  the  court  has  no  discretion, 
and  its  appointment  of  a  receiver  in  such  case  is  unauthorized. 
(High  on  Beceivers,  3d  ed.,  sec.  24;  Thompson  v.  Diffenderfer, 
1  Md  Ch.  489;  Henn  v.  Walsh,  2  Edw.  Ch.  129;  Grombie  v. 
Order  of  Solon,  157  Pa.  St.  688,  27  Atl.  710;  Buchanan  v.  Com- 
stock,  67  Barb.  568.)  In  this  proceeding  the  pleadings  and  all 
of  the  evidence  considered  by  the  defendant,  as  district  judge, 
when  he  made  the  order  in  question,  were  returned  into  this 
court.    We  have  examined  the  evidence  for  the  purpose  of  ascer- 
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taining  whether  the  appointment  of  the  receiver  was  auiihorized 
hy  the  showing  made  in  the  particular  case  pending  jn  the  dia- 
trict  court,  and  we  are  fully  convinced  that,  by  the  showing 
there  made,  plaintiff's  case  has  been  fully  met  and  overcome  by 
both  allegation  and  proof,  and  that  on  a  same  kind  of  showing 
the  plaintiff  is  entitled  to  no  part  of  the  relief  demanded  by  him, 
and  therefore  the  appointment  of  the  receiver  complained  of  ww 
unauthorized. 

As  to  how  far  the  evidence  may  be  considered  in  a  proceeding 
of  this  kind,  the  rule  is  correctly  and  succinctly  stated  in  4 
Encyclopedia  of  Pleading  and  Practice,  commencing  at  page 
262,  as  follows :  "An  exception  to  the  rule  that  the  suflBciency  of 
the  evidence  will  not  be  reviewed  is  made  when  the  question  is 
whether  jurisdictional  facts  were  or  were  not  provei  This  ex- 
ception arises  out  of  the  most  important  c^ce  and  function  of 
the  writ — the  keeping  of  inferior  courts  and  tribunals  within 
proper  bounds.  If  the  decision  of  the  inferior  tribunal  as  to 
the  sufliciency  of  the  evidence  to  establish  jurisdictional  facts 
were  not  reviewable,  the  writ  of  certiorari  would  be  of  no  avail 
as  a  remedy  against  an  assumption  of  jurisdiction.  And,  for 
the  purpose  of  enabling  the  reviewing  court  to  determine  whether 
jurisdictional  facts  were  established,  it  will  require  a  return  to 
be  made  of  the  evidence  upon  which  such  facts  are  based''  In 
People  V.  Board  of  Delegates,  14  Cal.  479  (one  of  the  principal 
authorities  relied  upon  by  the  defendant  here),  the  court  said: 
"On  the  other  hand,  the  cases  are  numerous  to  the  effect  that 
the  review  may  be  extended  to  every  issue  of  law  and  fact  in- 
volved in  the  question  of  jurisdiction,  and  that  not  only  the 
record,  but  the  evidence  itself,  when  necessary  for  the  deter- 
mination of  this  question,  must  be  returned.  The  latter  is  the 
more  reasonable,  and,  we  thiuk,  the  true,  rule.^'  In  the  case 
of  People  V.  Board  of  Assessors,  39  N.  Y.  81,  the  oflSoe  of  the 
writ  of  certiorari  is  defined  in  the  following  language:  '^bat 
its  office  extends,  unquestionably,  to  the  review  of  all  questions 
of  jurisdiction,  power  and  authority  of -the  inferior  tribunal  to 
do  the  acts  complained  of,  and  all  questions  of  r^^larity  in  the 
proceedings ;  that  ib,  all  questions  whether  the  inferior  tribimal 
has  kept  within  the  boundaries  which  are  prescribed  for  it  by 
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the  express  terms  of  the  statute  law,  or  by  well-settled  principlefl 
of  the  oommoD  law."  This  definition  given  by  the  New  York 
court  we  regard  aa  a  fair  interpretation  of  section  4968  of  the 
Eevised  Statutes. 

The  record  before  us  clearly  shows  that  the  assertion  of  title 
by  the  plaintiff  to  eight-elevenths  of  the  interest  claimed  by  him 
in  the  Skookum  mining  claim  is  based  upon  an  administrator's 
deed  which  has  been  adjudged  by  the  district  court  below  to  be 
void,  and  which  judgment  has  been  affirmed  in  this  courts  thus 
showing  conclusively  that  part  of  the  interest  claimed  by  h\m 
is  without  foundation.  Further  than  that,  his  claim  tbat  he 
owned  an  eleven  twenty-fourths  interest  in  said  mining  claim, 
and  that  under  one  contract,  by  which  he  was  to  receive  a  con- 
sideration of  $10,000  for  such  interest,  he  placed  two  deeds  in 
escrow,  in  the  same  envelope,  one  conveying  to  the  defendants  an 
undivided  one-eighth  interest  in  said  claim,  the  other  conveying 
an  undivided  one-third  interest  in  the  same  claim  to  the  same 
parties,  is  unreasonable  and  inconsistent  with  usual  business 
methods;  and  this  contention  of  the  plaintiff,  supported  by  his 
evidence  alone,  is  positively  and  unequivocally  contradicted  by 
the  evidence  of  three  witnesses.  The  plaintiff  has  come  into  a 
court  of  equity,  apparently  with  unclean  hands,  asking  extra- 
ordinary equitable  relief,  the  granting  of  which  will  probably 
be  detrimental  to  the  interests  and  rights  of  the  defendants,  and 
has  failed  to  show  himself  entitled  to  such  extraordinary  relief. 
Our  statute  does  not  contemplate  the  appointment  of  a  receiver 
under  the  facts  disclosed  by  the  return  to  the  alternative  writ 
heretofore  granted  in  this  proceeding;  and  the  order  made  by 
the  defendant,  as  district  judge,  appointing  said  receiver,  was  in 
excess  of  his  authority,  and  unauthorized.  Judgment  will  there- 
fore be  entered  annulling  that  certain  order  herein  reviewed, 
with  costs  to  the  petitioners. 

Huston,  G.  J.,  and  SulUvan,  J.,  concur. 
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(February  4,   1899.) 

ZION'S  CO-OPERATIVE  MERCANTILE  INSTITUTION 

V.  ARMSTRONG. 

[66  Pac.  168.] 

FORBCLOSUBE — ^RECORD  ON  APPEAL  FROM  JUDOMBNT — SPECIAL  VeBDICT— 

Findings  bt  the  Court — Conflict  of  Evidence. — ^Unless  the 
record  contains  the  evidence,  this  court  cannot  determine  whether 
the  special  verdict  of  a  jury,  or  the  findings  of  fact  by  the  court 
are  supported  by  the  evidence. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Fremont  County. 

Chalmers  &  Ryan,  for  Appellants,  cite  no  authorities  upon  the 
question  decided  by  the  court. 

Dietrich  &  Stevens,  for  Respondent. 

The  record  in  this  case  properly  consists  of  the  complaint, 
demurrer,  order  overruling  demurrer,  answer,  decision,  judg- 
ment and  the  stipulation  as  to  testimony.  The  appeal  is  from 
the  judgment,  and  substantially  without  statement  or  bill  of  ex- 
ceptions. The  stipulation  as  to  the  evidence  is  insufficient  upon 
which  to  predicate  or  assign  any  error.  It  does  not  purport  to 
present  the  weight  or  verity  of  the  testimony  introduced,  or  any 
ruling  of  the  court  touching  the  admissibility  of  evidence  or  the 
propriety  of  instructions,  if  there  were  any.  The  verdict  of  the 
jury  was  merely  advisory,  which  the  court  could  adopt  or  not,  as 
it  chose.     {PHchard  v.  Butler,  4  Idaho,  618,  43  Pac.  73.) 

SULLIVAN,  J. — This  is  an  action  of  foreclosure.  The  in- 
strument sought  to  be  foreclosed,  on  its  face  is  a  warranty  deed. 
The  defense  is  that  the  deed  was  given  in  full  payment  and  sat- 
isfaction of  an  indebtedness  of  $3,000,  exclusive  of  interest 
The  trial  was  before  the  court  with  a  jury.  The  jury  found  a 
special  verdict,  which  the  court  disregarded,  and  made  its  own 
finding  of  facts,  and  entered  judgment  and  decree  for  the  plain- 
tiff.    The  appeal  is  from  the  judgment. 

The  transcript  in  this  case  consists  of  the  notice  of  appeal, 
judgment-roll,  and  a  bill  of  exceptions  or  statement  of  the  case. 
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upon  which  the  appellants  rely.  (Rev.  Stats.,  sec.  4818,  subd. 
2.)  Revised  Statutes,  section  4456,  provides  that  the  judgment- 
roll,  in  cases  like  that  at  bar,  shall  consist  of  the  pleadings,  a 
copy  of  the  verdict  of  the  jury  or  the  finding  of  the  court,  all 
bills  of  exceptions  taken  and  filed,  and  a  copy  of  any  order  made 
on  demurrer,  or  relating  to  a  change  of  parties,  tnd  a  copy  of 
the  judgment.  The  transcript  contains  no  bills  of  exceptions 
or  statement.  As  the  verdict  of  the  jury  was  special  and  ad- 
visory only,  and  the  court  refused  to  adopt  it,  but  made  find- 
ings of  fact  of  its  own,  this  court  is  unable  to  determine  whether 
the  verdict  of  the  jury  or  the  findings  of  fact  made  by  the  court 
is  supported  by  the  evidence,  for  the  reason  that  the  evidence  is 
not  contained  in  the  record.  The  transcript  contains  a  stipula- 
tion which  clearly  shows  that  there  was  a  conflict  of  evidence 
on  the  contested  questions  of  fact,  and  the  general  rule  is  that, 
when  there  is  a  substantial  conflict  of  evidence  (especially  oral 
evidence),  the  court  will  not  disturb  the  findings  of  fact  made 
by  the  court.  For  the  foregoing  reasons  the  judgment  must  be 
affirmed.     Cost  awarded  to  respondent. 

Huston,  G.  J.,  and  Quarles,  J.,  concur. 

ON    REHEARING. 
(February  14,  1899.) 

Per  CURIAM. — A  petition  for  rehearing  has  been  filed  on  be- 
half of  the  appellants,  which  we  have  fully  considered.  The 
petition  is  a  reargument  of  the  cause  in  some  of  its  phases,  and 
presents  no  question  of  fact  or  of  law  not  considered  on  the 
hearing,  and  nothing  new  in  the  way  of  authority.  The  appeal 
in  this  case  is  upon  the  judgment-roll,  which  does  not  contain 
the  evidence,  there  being  no  bill  of  exceptions  therein.  But 
the  record  does  show  that  both  parties  introduced  evidence, 
and  there  is  a  stipulation  in  the  record  showing  that  the  evi- 
dence upon  the  main  point,  whether  the  deed  and  agreement 
were  intended  by  the  parties  as  a  mortgage  or  not,  was  conflict- 
ing. The  evidence  not  being  before  us,  we  are  unable  to  de- 
termine whether  the  findings  of  the  court  are  sustained  by  the 
Idaho,  Vol.  6—30 
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evidence  or  not.  The  findings  cannot,  under  these  drcnm- 
stances,  be  disturbed.  No  reversible  error  appearing  upon  the 
judgment-roll,  the  judgment  was  properly  afiSrmed.  A  rehear- 
ing is  denied. 


(Fd[>niar7  7,   1899.) 
TAYLOB  V.  CANYON  COUNTY. 

[56  Pae.  168.] 

Appointment  of  Deputy  Shebotf — ^Necessity  of. — Before  the  county 
commissioners  can  legally  empower  the  sheriff  to  appoint  a 
deputy  under  the  provisions  of  section  6,  article  18,  Idaho  con- 
stitution, they  must  find  that  the  business  of  such  sherifiTs  office 
requires  the  appointment  of  a  deputy. 

Allegations  of  Complaint — ^Demubkeb. — ^The  complaint  of  the  sheriff 
in  an  action  against  the  county  to  recover  the  salary  of  a  deputy 
must  allege  that  the  county  commissioners  found  that  the  business 
of  said  sheriff's  office  required  the  appointment  of  a  deputy. 

County  Commissioners — ^Necessity  of  Appointment  Wnx  not  be 
Inferred. — ^That  fact  will  not  be  inferred  from  the  facts  that  the 
county  commissioners,  in  considering  said  matter,  examined  certain 
evidence,  and,  after  being  advised  in  the  matter,  empowered  the 
sheriff  to  appoint  a  deputy. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Canyon  County. 
N.  M.  Euick,  for  Appellant. 

When  the  constitution  declares  the  amount  to  be  paid  an  offi- 
cer, it  is  an  appropriation  made  by  law.  {State  v,  Weston,  4 
Neb.  216;  Thomas  v.  Owens,  4  Md.  189 ;  People  v.  Hoge,  55  CaL 
612-618;  State  v.  Holladay,  64  Me.  526.)  The  point  in  tfiis 
case  is  not  the  necessity  of  a  deputy,  as  that  is  contemplated  by 
the  constitution  and  admitted  by  the  pleadings,  which  show 
that  a  necessity  does  and  did  exist,  and  that  the  sheriff  and 
county  commissioners  have  complied  with  the  law  in  making 
such  appointment;  but  the  point  in  question  here  is.  Is  it  the 
sheriff,  or  is  it  the  county,  that  is  liable  for  the  pa3rment  of  such 
deputy  hire  ?  We  believe  the  oouniy  is  the  party  liable,  and  that 
the  constitution  plainly  established  that  fact.     Section  6^  article 
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18  of  the  constitution  has  taken  from  the  sheriff  the  right  to 
appoint  deputies  as  was  provided  for  under  section  1815  of  the 
Revised  Statutes,  and  haa  vested  the  power  to  grant  such  right 
in  the  county  commissioners.  Section  1815  of  the  Revised  Stat- 
utes made  the  sheriff  liable  for  the  compensation  of  his  deputies, 
and  he  paid  them  such  compensation  as  he  was  able  to  contract 
for,  and  this  certainly  was  right,  for  no  man  should  be  com- 
pelled to  pay  a  price  for  the  labor  he  employs  other  than  that 
which  he  agrees  to  pay.  Section  6,  article  18,  makes  it  manda- 
tory for  the  commissioners  to  fix  the  compensation  which  depu- 
ties shall  receive  when  appointed,  and  we  do  not  believe  the 
constitution  should  be  construed  ae  fixing  the  price  or  empower- 
ing the  county  commissioners  to  fix  the  price.  A  sheriff  shall 
pay  hie  deputy,  if,  indeed,  the  constitution  requires  the  sheriff 
to  pay  his  deputy,  out  of  his  own  pocket. 

R.  E.  McFarland,  Attorney  General,  and  Rice  &  Oriffitha^  for 
Respondent. 

The  complaint  is  silent  as  to  whether  a  necessity  existed  for 
the  appointment  of  a  deputy  for  the  sheriff^s  office  at  the  time 
the  application  was  made.  When  an  application  for  power  to 
appoint  a  deputy  is  made  by  a  sheriff  to  the  board  of  commis- 
sioners of  a  county,  the  board  must  determine  the  necessity 
therefor.  When  determining  the  question  of  such  necessity  the 
board  acts  in  a  semi- judicial  capacity.  (Campbell  v.  Board  of 
Commrs.,  6  Idaho,  53,  46  Pac.  1022;  Woodward  v.  Board  of 
Commrs.,  5  Idaho,  624,  51  Pac.  143.)  The  true  intent  of  sec- 
tions 6,  7  and  8  of  article  18  of  the  constitution  is  indicated  by 
the  "Address  to  the  People  of  Idaho''  issued  by  a  conmiittee  of 
the  constitutional  convention,  and  also  by  the  following  cases 
decided  by  tliis  court,  in  addition  to  those  already  cited  in  this 
brief:  Hillard  v.  Shoshone  County,  3  Idaho,  107,  27  Pac.  680; 
Ouheen  v.  Curtis,  3  Idaho,  443,  31  Pac.  805 ;  Meller  v.  Board 
of  Commrs,,  4  Idaho,  44,  35  Pac.  712;  Ada  County  v.  Ryals, 
4  Idaho,  365;  39  Pac.  656;  Ada  County  v.  Oess,  4  Idaho,  611, 
43  Pac.  71;  Eahin  v.  Nez  Perces  County,  4  Idaho,  131,  36 
Pac.  702. 

SULLIVAN,  J. — ^This  action  was  brought  by  the  sheriff  of 
Canyon  county  to  recover  from  said  ocftmty  the  sum  of  seventy- 
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five  dollars,  the  salary  fixed  by  the  board  of  county  conunissioners 
of  said  county  to  be  paid  to  a  deputy  sheriflE  per  month,  whom 
said  board  authorized  said  sheriff  to  appoint.  It  appears :  That 
said  sheriff  made  application  to  said  board  under  the  following 
provision  of  section  6  of  article  18  of  the  state  constitution,  to 
wit :  "The  sheriff shall  be  empowered  by  the  county  com- 
missioners to  appoint  such  deputies  and  clerical  assistant  as 
the  business  of  their  office  may  require;  said  deputies  and  cleri- 
cal assistant  to  receive  such  compensation  as  may  be  fixed  by 
the  county  commissioners.'^  That  the  board  of  county  commis- 
sioners of  said  Canyon  county,  at  its  regular  meeting  in  January, 
1897,  duly  considered  eaid  application,  at  which  time  the  books 
of  the  said  sheriff's  office  were  examined  by  said  board,  to  as- 
certain the  volume  of  the  business  transacted  in  said  sheriff's 
office,  and  the  said  sheriff  was  then  and  there  duly  sworn  and 
examined  and  cross-examined  as  a  witness  in  support  of  his  said 
application  or  petition.  That  said  board,  being  fully  advised 
in  the  premises,  and  upon  due  deliberation  and  consideration  of 
the  evidence  introduced,  made  an  order  empowering  the  said 
sheriff  to  appoint  a  deputy,  and  in  said  order  fixed  said  deputy's 
salary  at  seventy-five  dollars  per  month.  That  a  deputy  was  ap- 
pointed under  the  authority  so  given,  and  served  as  deputy  for 
one  month.  That,  at  the  end  of  said  month,  the  plaintiff,  who  is 
the  appellant  here,  properly  made  out  in  writing  his  claim  for 
said  services  for  the  sum  of  seventy-five  dollars,  and  duly  filed 
the  same  with  the  clerk  of  said  board,  and  thereafter  said  board 
made  an  order  disallowing  said  claim.  That  thereafter  this  suit 
was  brought,  in  the  probate  court  of  said  Canyon  county,  and 
judgiTient  entered  in  favor  of  the  plaintiff.  An  appeal  was 
taken  to  the  district  court,  and  the  cause  came  on  for  trial  de 
novo.  The  defendant  interposed  a  general  demurrer  to  the  com- 
plaint, which  demurrer  was  sustained,  and  judgment  of  dismis- 
sal entered.     This  appeal  is  from  the  judgment. 

The  only  error  assigned  is  that  the  court  erred  in  sustaining  the 
demurrer  to  the  complaint.  The  question  for  decision  is  whether 
the  complaint  states  a  cause  of  action.  It  is  contended  by  the 
respondent  that  the  complaint  contains  no  allegation  of  a  neces- 
sity existing  for  the  employment  of  said  deputy,  and  that  it  con- 
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tains  no  allegation  that  the  board  of  commissioners  found  that 
a  necessity  existed  for  the  appointment  of  said  deputy;  while, 
on  the  other  hand,  counsel  for  appellant  contends  that  the  point 
in  this  case  is  not  the  necessity  of  a  deputy,  as  that  necessity  is 
contemplated  by  the  constitution  and  admitted  by  the  pleadings, 
which  show  that  a  necessity  did  exist,  and  that  the  sheriff  and 
county  commissioners  had  complied  with  the  law  in  making 
such  appointment,  but  the  point  involved  here  is,  Is  the  sheriff 
or  the  county  liable  for  the  payment  of  the  deputy^s  salary?  We 
do  not  think  that  the  necessity  for  the  employment  of  deputy 
in  any  particular  county  was  contemplated  by  the  constitution, 
nor  do  the  pleadings  in  this  case  admit  that  such  a  necessity  ex- 
isted. Section  6  of  article  18  evidently  contemplates  that  a 
necessity  may  arise  for  the  appointment  of  a  deputy  sheriff.  It 
also  contemplates  that,  when  it  is  made  to  appear  to  the  county 
commissioners  that  the  services  of  a  deputy  are  necessary  to  the 
proper  conduct  of  the  business  of  the  sheriff^s  office,  they  may 
empower  the  sheriff  to  appoint  such  deputy,  and  may  fix  the 
salary  of  such  deputy.  However,  before  the  county  commission- 
ers are  authorized  to  empower  the  appointment  of  a  deputy, 
they  must  find  that  the  business  of  the  office  requires  the  as- 
sistance of  one.  Counsel  for  appellant  is  mistaken  when  he  says 
that  the  necessity  for  a  deputy  is  admitted  by  the  pleadings. 
The  defendant  interposed  a  general  demurrer  to  the  complaint, 
which  was  sustained  by  the  court,  and  judgment  of  dismissal 
entered.  The  only  pleadings  considered  on  the  hearing  were 
the  complaint  and  demurrer.  While  it  is  true  the  general  de- 
murrer admitted  as  true  every  allegation  of  the  complaint,  it 
contains  no  allegation  that  a  necessity  existed  for  the  appoin1>- 
ment  of  said  deputy,  and  no  allegation  that  the  county  commis- 
sioners found  that  a  necessity  existed  for  the  appointment  of 
said  deputy,  or  that  the  business  of  said  office  required  such  ap- 
pointment. The  complaint  must  contain  a  statement  of  the 
facts  constituting  the  cause  of  action  in  ordinary  and  concise 
language;  and  one  of  the  ultimate  facts  that  the  board  must 
find  in  such  a  case,  before  it  is  authorized  to  empower  the  sher- 
iff to  appoint  a  deputy,  is  that  the  business  of  the  office  requires 
it,  or,  in  other  words,  that  a  necessity  exists  for  the  appoint- 
ment.    {Meller  v.  Board,  4  Idaho,  44,  36  Pac.  712.) 
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After  a  careful  consideration  of  the  allegations  of  the  com- 
plaint, we  are  unable  to  find  any  allegation  that  there  was  a 
necessity  for  the  appointment  of  said  deputy,  or  that  the  com- 
missioners found  that  such  a  necessity  existed.  It  is  true  it  13 
alleged  that  said  board  examined  the  books  of  said  sheriff  to  as- 
certain the  volume  of  business  transacted  in  said  sheriff's  <^ce, 
and  that  said  sheriff  was  duly  sworn  and  examined  as  a  witness 
on  his  own  behalf.  It  is  also  alleged  that  said  board,  being 
fully  advised  in  the  premises,  did  make  an  order  empowering 
the  plaintiff  to  appoint  a  deputy  for  his  ofSce  at  Caldiwell,  etc. 
This  is  not  a  sufficient  or  any  allegation  that  said  board  found 
that  the  business  of  said  office  required  the  appointment  of  a 
deputy  sheriff.  It  may  be  argued  that  it  is  a  reasonable  infer- 
ence from  the  facts  alleged  that  the  county  commissioners  did 
find  that  such  necessity  existed,  and,  if  they  had  not,  they  would 
not  have  authorized  the  appointment.  The  material  alleeatioiw 
of  a  complaint  must  be  alleged,  and  not  left  to  be  inferred  from 
other  facts  allied.  Under  the  provisions  of  said  section  6  of 
article  18  of  the  constitution,  before  the  county  commissioners 
can  legally  authorize  the  appointment  of  a  deputy,  they  must 
determine  whether  the  business  of  the  office  requires  a  deputy; 
and,  in  a  suit  like  the  one  at  bar,  the  complaint  must  allege  that 
the  commissioners  found  that  the  business  of  the  office  required 
the  appointment  of  a  deputy.  That  fact  will  not  be  inferred 
from  the  allegation  that  the  board  empowered  the  sheriflE  to  ap- 
point a  deputy.  In  the  determination  of  this  case,  it  is  not  nec- 
essary for  us  to  determine  whether  the  county  would  be  liable 
under  any  state  of  facts  for  the  salary  of  a  deputy  appointed  un- 
der the  provisions  of  section  6  of  article  18  of  the  constitution, 
and  we  do  not  do  so.  The  judgment  of  the  court  below  is  af- 
firmed, with  costs  of  this  appeal  in  favor  of  the  respondent 

Quarles,  J.,  concurs, 

HUSTON,  C.  J.,  Dissenting.— I  find  myself  unable  to  agree 
with  my  brothers  in  the  conclusions  they  have  reached  in  this 
case.  The  record  shows  that  the  sheriff  made  application  to  the 
board  of  commissioners  for  authority  to  appoint  a  deputy. 
Thereupon  the  board  instituted  an  inquiry  to  ascertain  if  a  ne- 
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ceBsity  for. such  appointment  existed.  They  examined  the  sher- 
iff, under  oath.  They  examined  the  books  and  records  of  the 
sheriff^s  office^  and,  after  due  deliberation  and  consideration, 
made  the  requisite  order  authorizing  the  sheriff  to  make  the  ap- 
pointment, and  fixed  the  compensation.  It  seems  to  me  there 
was  a  suflieient  compliance  with  the  requirements  of  the  statutes, 
although  the  record  did  not  contain  the  averment  that  "a  neces- 
sity existed^'  for  such  appointment. 


(February  9,   1899.) 
IDAHO  GOLD  BEDUCTION  COMPANY  v.  CROGHAN". 

[56  Pao.  164.] 

PusADiNG — ^MisJOiNDEB  OF  Pabties. — ^Where  a  corporation  has  passed 
into  the  hands  of  a  receiver,  it  is  error  to  join  such  corporation 
with  the  receiver  in  an  action  to  recover  money  alleged  to  be  due 
said  receiver. 

Same — ^Liabilitt  of  Postmaster — Official  Bond. — While  a  post- 
master is  liable  to  private  parties  for  money  or  property  coming 
to  his  hands  as  such  postmaster,  and  lost  through  wrongful  act, 
neglect  or  default,  of  such  postmaster,  his  assistants  or  servants, 
an  action  to  recover  the  same  should  be  brought  against  the  post- 
master, and  not  upon  his  official  bond. 

(Syllabus  by  the  court.) 

APl^BAL  from  District  Court,  Lemhi  County. 

Eedwine  &  Boyd,  for  Appellants, 

The  demurrer  of  Crdghan  as  to  a  misjoinder  of  parties 
plaintiflf  should  have  been  sustained.  The  corporation,  which 
had  no  right  of  action  in  itself,  and  whose  affairs  were  entirely 
in  the  hands  of  a  receiver  was  joined  as  plaintiff  with  Allan, 
as  receiver.  It  requires  no  argument  to  show  that  this  was 
clearly  a  misjoinder;  that  it  is  a  fatal  error.  (Stephen  on 
Pleading,  3d  American  ed.,  26;  17  Am.  &  Eng.  Ency.  of  Law, 
607;  Dias  v.  Phillips,  59  Cal.  293;  Tell  v.  Gibson,  66  Cal. 
^47,  6  Pac.  223.)  We  contend  that  the  complaint  does  not 
f!tate  a  cause  of  action  for  the  reason  that^  it  not  appearing 
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from  the  complaint  that  tiie  defendant  Croghan  executed  the 
hond,  the  action  must  be  in  tort,  and  he  mnst  be  sued  upon 
this  exactly  as  a  person  who  was  n'vt  an  officer,  and  the  same 
allegations  must  be  made  in  the  complaint.  {SacramerUo  v. 
Dunlap,  14  Cal.  421.) 

A.  B.  Gough,  for  Eespondents. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
misjoinder  of  parties  plaintiff.  (Mitchell  v.  Clinej  84  CaL  409, 
24  Pac.  164.)  If  error  at  all,  it  was  harmless.  The  defend- 
ants were  not  injured  by  reason  of  same.  It  is  a  joint  judg- 
ment in  favor  of  plaintiffs;  therefore,  a  bar  to  another  action 
by  either  of  them  against  defendants  on  the  same  cause,  and 
for  this  reason  cannot  be  prejudicial  to  defendants.  (White  v. 
The  Mary  Ann,  6  Cal.  462,  66  Am.  Dec.  523.)  The  real 
question  in  this  case  is,  whether  or  not  Croghan's  bonds- 
men are  liable  for  his  breach  of  an  official  duty.  Crog- 
han, as  such  postmaster^  is  certainly  liable.  (Cooley  on  Tort?^ 
sec.  391;  Teall  v.  Felton,  1  N.  Y.  537,  49  Am.  Dec  352,  12 
How.  (U.  S.)  284.)  The  bond  of  a  postmaster  is  conditioned 
that  he  will  faithfully  discharge  all  of  the  duties  imposed  upon 
him  by  law  or  by  the  rules  and  r^ulations  of  the  postoffioe 
department.  (XJ.  S.  Rev.  Stats.,  sec.  3834;  Murfree  on  Of- 
ficial Bonds,  sec.  27G;  18  Am.  ft  Bng.  Ency.  of  Law,  850.) 

HUSTON,  C.  J.— This  is  an  action  brought  by  the  plain- 
tiffs against  the  defendants  upon  the  bond  of  the  defendant 
Croghan  as  postmaster,  and  the  other  defendants  as  sureties  on 
such  bond  to  recover  the  sum  of  $500  alleged  to  have  been  con- 
^•(Tted  by  the  defendant  Croghan  while  he  was  postmaster  at 
Oibbonsville,  Lemhi  county,  Idaho,  and  which  was  alleged 
to  be  the  money  and  property  of  plaintiffs.  Defendant  Davis 
was  not  served.  Defendants  Croghan  and  Maydole  filed  sep- 
arate demurrers,  setting  up  various  grounds:  1,  Misjoinder  of 
parties  plaintiff;  2.  Misjoinder  of  parties  defendant;  3.  Am- 
biguity; 4.  Complaint  does  not  state  facts  sufficient  to  ooii- 
stitute  a  cause  of  action.  Demurrers  were  all  overruled,  and 
the   defendants   Cioghan   and   Maydole   answered.    The   case 
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was  tried  before  the  court  with  a  jury,  who  returned  a  verdict 
for  plaintiffs  for  the  sum  of  $500,  and  judgment  waa  entered 
thereon,  from  which  judgment  this  appeal  is  taken. 

The  errors  assigned  go  to  the  overruling  of  the  demurrers, 
and,  we  think,  are  all  well  taken.  The  joining  of  the  corpora- 
tion with  the  receiver,  the  corporation  having  passed  into  the 
hands  of  a  receiver,  was  error.  The  corporation  was  no  lon;a:er 
capable  of  suing  or  of  being  sued.  Its  suable  functions  were 
merged  in  the  receiver.  As  suggested  by  counsel  it  would 
be  as  proper  to  join  the  deceased  as  plaintiff  in  an  action  by 
the  administrator  of  his  estate. 

We  know  of  no  law  authorizing  the  bringing  of  suit  upon  a 
postmaater's  bond  by  a  private  party.  It  could  only  be  done 
by  virtue  of  some  crtatute  of  the  United  States,  and  we  know 
of  no  such  statute.  The  statutes  of  the  United  States  (U.  S. 
Bev.  Stats.,  sea  784),  provide  for  the  bringing  of  action  upon 
the  bond  of  a  marshal,  by  any  person  injured  by  a  breach  of 
the  condition  of  such  bond;  but  no  such  provision  is  made  as 
to  the  bond  of  a  postmaster.  Again,  it  is  not  alleged  in  the 
complaint  that  the  defendant  Croghan  ever  gave  any  bond. 
The  allegation  in  the  complaint,  after  stating  that  ^^the  de- 
fendant George  Croghan  had  been  and  was  the  duly  appointed 
and  qualified  and  acting  postmaster  of  the  town  of  Gibbons- 
ville,  Lemhi  county,  Idaho,^^  proceeds:  ''That  before  entering 
upon  his  duties  as  such  postmaster,  and  in  consideration  of 
his  appointment  to  said  office,  the  defendants  William  Davis 
and  B.  A.  Maydole,  on  or  about  the  fifteenth  day  of  October, 
1895,  and  within  two  years  prior  to  the  twentieth  day  of 
March,  1896,  duly  made,  executed,  and  entered  into  an  obliga- 
tion and  official  bond,  pursuant  to  the  provisions  of  section 
3834  of  the  Revised  Statutes  of  the  United  States,"'  etc.  The 
bond  is  not  otherwise  set  forth,  nor  is  any  copy  of  bond  an- 
nexed to  the  complaint.  It  does  not  appear  from  the  com- 
plaint, otherwise  than  by  the  reference  to  the  Bevised  Statutes 
of  the  United  States,  to  whom  the  bond  was  given,  or  what 
were  the  conditions  thereof.  Section  403  of  the  United  States 
Bevised  Statutes  requires  that  aU  bonds  taken  by  the  post- 
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oiSce  departmemt  shall  be  made  to  the  United  States  of  Amer- 
ica. If  Groghan  did  not  execute  the  bond,  then  it  was  not 
such  a  bond  as  is  provided  for  by  section  3834  of  the  United 
States  Revised  Statutes. 

That  an  action  can  be  brought  upon  the  official  bond  of  a 
postmaster  by  a  private  party  alleged  to  be  injured  by  the 
wrongful  conversion,  by  the  postmaster,  of  moneys  belonging 
to  such  private  person,  and  that  without  setting  forth  or  pro- 
ducing the  bond,  or  a  copy  of  it,  in  the  record,  is  a  proposition 
of  which  we  can  find  no  authority.  That  the  postmaster  is 
liable  to  a  private  person  for  money  or  property  lost  through 
the  negligence  or  wrongful  act  of  the  postmaster  or  his  assist- 
ants or  servants  is,  we  thinly  established  by  the  authorities; 
but  we  have  found  no  case  where  such  recovery  was  had  or 
sought  by  action  upon  the  postmaster's  bond  to  the  United 
States.  (Bishop  v.  Williamson,  11  Me.  495;  Bolan  v.  Same, 
1  Brev.  181;  Coleman  v.  Frazier,  4  Rich.  146,  53  Am.  Dec.  727; 
Christy  V.  Smith,  23  Vt  663.)  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded,  with  instructions 
to  the  district  court  to  sustain  the  demurrers  of  defendants. 
Costs  to  appellants. 

Sullivan,  J.,  ooncursi 

Quarles,  J.,  having  been  of  counsel^  took  no  part  in  the 
decision  of  this  case. 


(February  10,  1899.) 
OLLIS  V.  ORE,  Administratob, 

[56  Pac  162.] 
PuiAOiNGS — Judgment. — ^A  complaint  which  attacks  a  judgment  is 
void  solely  upon  the  ground  that  the  affidavit  on  which  order 
for  publication  of  summons  was  made  "was  insufficient"  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  to  have  sncb 
judgment  adjudged  void,  and  such  complaint,  when  unaided  b/ 
affirmative  allegation  in  the  answer  will  not  support  a  judgment 
for  the  plaintiff. 
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8aux. — On  appeal^  a  judgment  in  favor  of  thtf  defendant  will  not  be 
disturbed  where  the  complaint  fails  to  state  a  cause  of  action. 

PuBUCATioN  OF  SUMMONS. — ^Allegatlous  that  a  "judgment  is  void,"  and 
that  an  affidavit  for  publication  of  summons  is  "insufficient/'  are 
statements  not  of  fact,  but  of  legal  conclusions. 

Fbesumftions  as  to  Regulabity. — Every  presumption  and  intend- 
ment of  law  is  in  favor  of  the  regularity  of  a  judgment  of  a  court 
of  general  jurisdiction,  and  to  overcome  such  presumption,  in  a 
Buit  brought  to  have  such  judgment  declared  void,  facts  must  be 
alleged  and  proven  showing  wherein  the  court  failed  to  obtain 
jurisdiction  to  render  the  judgment  which  is  so  attacked. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bingham   County. 
W.  T.  Beeves  and  Chalmers  &  Ryan,  for  Appellants. 

The  record  is  defective  in  the  following  particulars,  many  of 
"which  are  substantial  and  fatal,  viz.:  The  summons  does  not 
specify  with  any  degree  of  certainty  what  action  would  be 
taken  if  the  defendant  defaulted.  (Rev.  Stats.,  sec.  4140,  sub.  4; 
Dyas  V.  Keaton,  3  Mont.  498;  Ward  v.  Ward,  69  Cal.  139; 
Aichtson  etc.  B.  Co.  v.  Nicholls,  8  Colo.  189,  6  Pac.  512.)  The 
a£5davit  for  publication  of  summons  fails  to  state  that  any 
complaint  had  been  filed  or  any  summons  thereon  issued,  or 
the  purpose  of  the  suit,  if  any,  or  what  effort  had  been  made 
01  diligence  used  to  obtain  personal  service,  or  where  defend- 
ant then  resided,  or  what  return,  if  any,  was  made  on  the 
summons,  or  that  any  cause  of  action  existed,  or  what  it  was, 
or  that  the  defendant  was  a  necessary  or  proper  party,  or  the 
facts  showing  that  personal  service  could  not  be  made.  (Rev. 
Stats.,  sea  4145;  3  Esteems  Pleadings,  4th  ed.,  sees.  3935,  3936, 
and  cases  cited;  Forbes  v,  Hyde,  31  Cal.  342.)  The  record 
does  not  show  the  entry  of  default,  by  the  clerk  or  otherwise 
than  by  way  of  recital  in  the  judgment,  and  if  entered  at 
all  it  may  have  been  premature.  (Rev.  Stats.,  sec.  4456; 
Palmer  v.  McMaster,  8  Mont.  186,  19  Pac.  586.)  The  de- 
fault when  taken  is  an  essential  part  of  the  judgment-roll. 
(Rev.  Stats.,  sec.  4466 ;  Palmer  v.  McMaster,  8  Mont.  186,  19 
Pac.  685;  Strode  v.  Strode,  ante,  p.  67,  52  Pac.  161.)  This 
13  not  a  collateral,  but  a  direct,  attack  upon  the  judgment  in 
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Orr  &  Orr  v.  Ollis  (12  Am.  &  Eng.  Ency.  of  Law,  147,  note 
j),  and  therefore  authorities  upon  collateral  attacks  are  not 
in  point  {McKinley  v.  Tuttle,  42  CaL  671;  Vaule  v.  Miller, 
69  Minn.  440,  72  N.  W.  452.)  Courts  of  equity  have  always 
entertained  actions  for  this  purpose  where  the  judgment  was 
obtained  by  fraud,  accident,  mistake,  or  without  service  of 
process  upon  the  defendant:  (3  Estee's  Pleadings,  4th  ed., 
sec.  4828b,  and  cases  cited;  People  v.  Thomas,  101  Cal.  571, 
36  Pac.  10;  Hurlburt  v.  Thomas,  56  Conn.  181,  3  Am.  St. 
Hep.  43.)  Eecords  import  absolute  verity  only  when  it  ap- 
pears that  the  defendant  was  within  the  territorial  jurisdiction 
of  the  court.  (GaJpin  v.  Page,  18  Wall.  360;  S.  C,  3 
3  Saw.  93,  Fed'.  Cas.  No.  6206;  Palmer  v.  McMaster,  8  Mont 
186,  19  Pac.  685;  Freeman  on  Judgments,  3d  ed.,  sec.  125; 
Clark  V.  Thompson,  47  111.  25,  96  Am.  Dec.  457;  Belcher  v. 
Chamber,  63  Cal.  636.)  The  rule  upon  the  question  of  pre- 
sumption and  impeachment  in  these  matters,  which  is  sup- 
ported by  the  great  weight  of  authority  upon  which  the  ap- 
pellants rely,  and  to  which  we  respectfully  invite  the  attention 
of  this  court,  is  laid  down  in  Pennoyer  v.  Neff,  96  TJ.  S.  714;  3 
Estee's  Pleadings,  4th  ed.,  sees.  4764,  4828,  notes  a,  b,  d,  e, 
and  citations;  Ooodale  v.  Coffee,  24  Or.  346,  33  Pac.  990; 
Willamette  R.  E.  Co.  v.  Hendrix,  28  Or.  486,  62  Am.  St. 
Rep.  800,  42  Pac.  614;  Alderson  v.  Marshall,  7  Mont.  288, 
16  Pac.  676;  Palmar  v.  McMaster,  8  Mont.  186,  19  Pac.  685; 
OaJpin  V.  Page,  8  Wall.  350;  S.  C,  3  Saw.  93,  Fed. 
Cas.  No.  6206;  Strode  v.  Strode,  ante,  p.  67,  62  Pac.  161; 
Neff  V.  Pennoyer,  3  Saw.  274,  Fed.  Cas.  No.  10,083.) 

Sample  H.  Orr  and  Dietrich  &  Stevens,  for  Respondents. 

A  judgment  is  void  upon  its  face  when  the  fact  is  made 
apparent  by  an  inspection  of  the  judgment-rolL  {Jacks  v. 
Baldez,  97  Cal.  91,  31  Pac.  899;  People  v.  Harrison,  84  CaL 
607,  24  Pac.  311;  People  v.  Thomm,  101  Cal.  671,  36  Pac 
10.)  Hence,  if  the  entry  of  judgment  be  regular,  and  other 
portions  of  the  judgment-roll  affirmatively  show  lack  of  juris- 
diction, the  judgment  would  be  void  upon  its  face,  and  would 
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not  even  cast  a  cloud  upon  the  title  of  the  property  sold  under 
it.  In  other  words,  it  became  necessary  for  the  plaintiffs  in 
stating  a  cause  of  action,  to  quiet  title,  to  allege  the  regularity 
of  the  judgment,  and  hence  the  judgment-roll  upon  its  face, 
and  such  is,  in  substance,  the  allegation  in  the  complaint; 
and  such  was  the  intention  of  the  pleader,  for,  upon  being  re- 
quired to  make  the  complaint  more  definite  and  point  out  the 
defect  upon  which  reliance  was  to  be  placed,  the  pleader  went 
outside  of  the  judgment-roll,  and  attacked  only  the  affidavit 
for  the  order  of  publication.  That  the  affidavit  for  order  of 
publication  is  not  a  part  of  the  judgment-roll  must  be  admitted. 
(See  Rev.  Stats.,  sec,  4456;  Hahn  v.  Kelly,  34  Cal.  391,  94 
Am.  Dec.  742,  and  note :  Sharp  v.  Daugney,  33  Cal.  505 ;  People 
V.  Thomas,  101  Cal.  571,  36  Pac.  10.)  An  affidavit  for  pub- 
lication which  states  jurisdictional  facts  only  by  general  in- 
ference, renders  the  judgment  not  void,  but  voidable.  (Ray^ 
mond  V.  Nix,  5  Okla.  656,  49  Pac.  1110;  Long  v.  Fife,  45  Kan. 
271,  23  Am.  St.  Hep.  724,  25  TbjC,  594;  Shippen  v.  Kimball 
47  Kan.  173,  27  Pac.  813;  Washburn  v.  Buchannan,  62  Kan. 
417,  34  Pac.  1049;  DcCorvet  v.  Dolan,  7  Wash.  366,  36  Pac. 
72, 1072.)  And  note  that  the  affidavits  in  these  cases  are  even 
less  satisfactory  than  the  one  in  question.  (See,  also,  Miller 
%.  Brinkerhoff,  4  Denio,  118,  47  Am.  Dec.  242;  Staples  v. 
Fairchild,  3  N.  Y.  41,  46.)  Gregory  v.  Ford,  14  Cal.  139,  is 
a  case  involving  a  record  similar  to  this.  The  court  says:  ^'A 
defendant  having  no  defense  to  an  action  cannot  go  into  equity 
and  enjoin  a  judgment  by  default  on  the  ground  that  the 
aherifPs  return  of  service  on  him  is  false,  and  that,  in  fact,  he 
had  no  notice  of  the  proceeding.'*  (See  same  case  with  note  in 
73  Am.  Dec.  639.)  The  same  doctrine  Is  announced  by  the 
same  court  in  Hamish  v.  Bramer,  71  Cal.  165,  11  Pac.  888, 
and  from  innumerable  authorities  we  cite  the  following:  Har- 
man  v.  Moore,  112  Ind.  221,  13  N.  E.  718;  Woods  v.  Brown, 
93  Ind.  164,  47  Am.  Rep.  369;  Oifford  v.  Morrison,  37  Ohio 
St  502, 41  Am.  Bep.  537  ;Piggott  v.  AddicJcs,  3  G.  Greene,  427, 
66  Am.  Dec.  547;  Poor  v.  Tuston,  53  Kan.  86,  35  Pac.  792; 
Janes  v.  Howell,  37  Neb.  320,  40  Am.  St.  Rep.  494,  66  N.  W. 
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965;. White  v.  Crow,  110  U.  S.  183,  4  Sup.  Ct.  Rep.  71;  Mass- 
achusetts Ben.  Assn.  v.  Lohmiller,  74  Fed.  23;  Pilger  v.  Tor- 
rence,  42  Neb.  903 ,  61  N.  W.  99 ;  John  V.  Farwell  Co,  v.  HilbeH, 
91  Wis.  437,  65  N.  W.  172;  Crocker  v.  Allen,  34  S.  C.  452,  27 
Am.  St.  Eep.  831,  13  S.  E.  650. 

QUARLES,  J. — This  action  was  commenced  by  the  appel- 
lants to  obtain  a  decree  declaring  a  certain  judgment,  execu- 
tion sale  of  certain  lands,  and  a  sherifPs  deed  therefor  to  the 
defendants,  to  be  void.  The  judgment  attacked  was  rendered 
April  13,  1893,  in  the  district  court  in  and  for  Bingham 
county;  the  execution  sale  thereunder  was  made  May  27,  1893; 
and  the  sheriff's  deed  bears  date  December  24,  1894.  The 
judgment  is  attacked  on  the  idea  that  the  court  did  not  obtain 
jurisdiction  of  the  person  of  the  defendant  therein,  Daniel 
Ollis,  the  ancestor  of  the  appellants.  The  complaint  is  very 
meager,  and  that  part  which  attacks  the  judgment  is  as  follows, 
to  wit:  "That  heretofore,  to  wit,  on  the  seventh  day  of  October, 
1892,  and  during  the  lifetime  of  said  Sample  Orr,  a  firm  com- 
posed of  Sample  Orr  and  Sample  H.  Orr,  doing  business  at 
Blackfoot,  Idaho,  under  the  firm  name  of  Orr  &  Orr,  began 
an  action  in  this  court  against  Daniel  Ollis,  claiming  that  the 
said  Daniel  Ollis  was  indebted  to  said  firm;  that  the  sum- 
mons in  said  cause  was  not  served  on  the  said  Daniel  Ollis,  but 
an  attempted  service  was  made  by  the  publication  of  said  sum- 
mons in  the  ^Blackfoot  Newg,^  a  newspaper  published  at 
Blackfoot,  Idaho,  but  that  the  afiidavit  on  which  said  service 
was  ordered  was  insufficient,  and  the  order  is  and  was  unau- 
thorized and  void;  and  that  without  the  service  of  summons^ 
and  without  the  said  Daniel  Ollis  being  before  the  court,  and 
without  an  opportunity  to  be  heard,  a  judgment  in  said  cause 
was  attempted  to  be  taken  and  filed  herein,  on  the  thirteenth 
day  of  April,  1893.'' 

It  will  be  seen  that  the  complaint  states  no  fact  showing 
want  of  jurisdiction  in  the  court  to  render  the  judgment  at- 
tacked. It  states  enough  to  show  that  the  defendant  was  not 
actually  served  with  summons,  and  that  an  attempt  was  made 
to  obtain  constructive  service.     The  alleged  failure  of  the  court 
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to  obtain  jurisdiction  of  the  person  of  the  defendant  is  based 
upon  the  allegation  that  "the  affidavit  on  which  said  service 
was  ordered  is  insufficient,  and  the  order  is  and  was  unauthor- 
ized and  void/*  which  is  not  a  statement  of  facts,  but  of  con- 
elusions  of  law.  The  complaint  did  not  state  a  cause  of  ac- 
tion. It  would  not  support  a  judgment  in  favor  of  the  plain- 
tiffs. 

The  motion  for  a  new  trial  by  the  plaintiffs,  appellants 
here,  was  properly  denied,  if  for  no  other  reason,  for  the 
reason  that  the  complaint  did  not  state  a  cause  of  action,  and 
would  not,  therefore,  support  a  judgment  in  favor  of  the 
plaintiffs.  The  district  court  is  a  court  of  general  jurisdic- 
tion. Every  presumption  and  intendment  of  law  is  in  favor 
of  the  regularity  of  a  judgment  of  a  court  of  general  jurisdic- 
tion, and  to  overcome  such  presumption,  in  a  suit  brought  to 
have  such  judgment  declared  void,  facts  must  be  alleged  and 
proven  showing  wherein  the  court  failed  to  obtain  jurisdiction 
to  render  the  judgment  which  is  so  attacked.  This  was  not 
done  in  the  case  at  bar;  wherefore  the  judgment  and  the  order 
denying  a  new  trial  are  both  affirmed,  with  costs  of  appeal  to 
respondents. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(February    11,    1899.) 
BROSSARD  V.   MORGAN. 

[56  Pac.  163.] 
Nbw  Tbial— Motion  to  Cobbeot  Decbee. — ^An  order  granting  a  new 
trial  will  not  be  refversed  on  appeal,  unless  it  is  made  to  appear 
that  there  haa  been  a  manifest  abuae  of  discretion  in  granting  a 
new  triaL 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bannock  County. 

John  T.  Morgan  and  Dietrich  &  Stevens,  for  Appellant. 
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In  this  cause  there  is  no  necessity  for  a  new  trial,  as  the 
decree  is  subject  to  the  control  of  the  court,  and  may  be 
changed  or  altered  by  the  court  if  he  shall  deem  it  necessary 
to  correct  it,  to  make  it  conform  to  the  facts  and  the  law. 
(Idaho  Rev.  Stats.,  sec.  4229;  Mcilillian  v,  WooUey,  ante,  p. 
36,  51  Pac.  1029,  1032.)  Where  an  erroneous  judgment  or 
decree  has  been  entered,  the  proper  practice  is  to  make  a  mo- 
tion to  correct  or  modify  the  erroneous  judgment  or  decree.  Such 
application  should  be  made  within  six  months  after  the  judgment 
was  entered.  (Idaho  Bev.  Stats.,  sec.  4229;  State  v.  Eves^ 
ante,  p.  144,  53  Pac.  543.)  The  right  of  the  first  appropriator  of 
water  on  the  public  lands  may  be  lost  by  adverse  possession 
of  another,  and  where  other  person  has  had  the  continued, 
uninterrupted  and  adverse  enjoyment  of  water  for  a  sufficient 
length  of  time,  the  law  will  presume  a  grant  of  the  right  so 
held  and  enjoyed  by  him.  {UtUqn  Water  Co.  v.  Crary,  25 
Cal.  504,  85  Am.  Dec.  145;  Smith  v.  Logan,  18  Nev.  149,  1 
Pac.  678.)  Five  years'  adverse  possession  is  sufficient  to  bar 
an  action  to  enforce  a  water  right.  (Evans  v.  Ross  (Cal.), 
8  Pac.  88 ;  Pomeroy  on  Riparian  Rights,  sec.  137 ;  Kleyenstaber 
V.  Robinson  (Ariz.),  52  Pac.  1117.)  If  a  proprietor  has  made 
a  special  use  of  water  by  diverting  it,  and  made  a  continuous 
and  adverse  use  for  the  period  of  time  prescribed  by  statute  of 
limitation  for  entry  on  land,  a  grant  will  be  presumed  for  such 
use.  (28  Ency.  of  Law,  1002;  Bealy  v.  Shaw,  6  East,  208; 
Balsion  v,  Benstead,  1  Camp.  463;  Cowell  v.  Thayer,  5  Met 
(Mass.),  253,  38  Am.  Dec.  400.) 

W.  T.  Reeves,  Hawley  &  Puckett  and  W.  E.  Borah,  for  Re- 
spondents. 

We  call  attention  in  the  first  instance  to  the  well-established 
rule,  which  is  to  the  effect  that  it  had  been  uniformly  held  that 
a  motion  of  a  new  trial  on  the  ground  of  insufficiency  of  evi- 
dence to  justify  the  verdict  or  decision  is  addressed  to  the 
sound,  legal  iscretion  of  the  court  below,  an  that  on  appeal 
from  an  order  granting  new  trial,  the  appellate  court  will  not 
reverse  the  order  unless  it  appears  that  there  has  been  a  man- 
ifest abuse  of  discretion.    In  view  of  the  fact  that  both  parties 
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irere  dissatisfied,  either  with  the  findings  or  the  decree,  as 
appears  from  the  records  and  brief,  it  would  seem  that,  in  this 
case,  there  could  be  no  possible  abuse  of  discretion.  (Pico 
V.  Cohn,  67  Cal.  258,  7  Pac.  680;  Pacific  R.  M.  Co.  v.  Tel.  Co., 
79  Cal.  340,  21  Pac,  840;  Breckinridge  v.  Crocker,  68  Cal. 
403,  9  Pac.  426;  Phelps  v.  Mirdfig  Co.,  39  Cal.  410;  Pierce  v. 
Schaden,  66  Cal.  406.) 

SULLIVAN,  J. — ^This  is  an  appeal  from  an  order  granting 
m  new  trial.  It  appears  that,  after  the  motion  for  a  new  trial 
was  made,  the  appellant,  who  was  the  defendant,  interposed  a 
motion  to  correct  the  decree,  so  as  to  make  it  contain  the  fol- 
lowing, to  wit:  "That  the  said  John  T.  Morgan,  is  entitled  to, 
and  adjudged  and  decreed  the  right  to,  the  use  of  one-third  of 
the  water  of  Stockton  creek,  by  prescription.'^  The  record 
<ioes  not  inform  us  whether  said  motion  was  passed  upon  by 
the  court  The  motion  for  a  new  trial  was  granted,  which 
resulted  in  a  denial  of  the  motion  to  correct  the  decree.  The 
judgment  and  decree  must  be  supported  by  the  findings  of 
fact,  and  we  search  the  record  in  vain  for  a  finding  of  fact 
that  would  support  a  decree  such  as  is  demanded  by  appel- 
lant's said  motion.  The  court  finds  the  rights  of  respondents 
Brossard,  Vanness  and  Hadley  to  the  use  of  water  awarded 
to  them  to  be  prior  to  appellant's  right  Before  the  decree 
could  be  changed,  as  suggested  by  said  motion,  the  findings 
of  fact  made  by  the  court,  and  the  conclusions  of  law  drawn 
therefrom,  must  be  radically  changed.  If  the  decree  were 
•changed  as  suggested  by  appellant,  the  record  would  be  very 
peculiar.  We  would  have  findings  of  fact  and  conclusions 
that  would  not  support  the  judgment  and  decree,  but  in 
-direct  conflict  with  them;  and  the  well-established  rule  that 
the  judgment  must  be  supported  by  the  findings  of  fact  would 
be  set  at  naught.  It  is  the  duty  of  the  trial  court  to  find  the 
facts.  This  court  has  no  authority  in  that  regard,  and,  if  new 
or  different  findings  of  fact  are  necessary,  a  new  trial  may  be 
granted. 

This  appeal  is  from  the  order  granting  a  new  trial,  and  the 
only  question  before  us  is  whether  the  court  erred  in  making 
Idaho,  Vol.  6—31 
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said  order.  The  rule  is  well  established  that  an  order  grant- 
ing a  new  trial  will  not  be  reversed,  on  appeal,  unless  it  is 
made  to  appear  that  there  has  been  a  manifest  abuse  of  dis- 
cretion in  making  such  order.  Section  657  of  the  Code  of 
Civil  Procedure  of  California  is  the  same  as  section  4439  of  the 
Bevised  Statutes.  See  notes  and  authorities  cited  in  Deer- 
ing^s  Code,  under  said  section  657.  (Pico  v,  Cohn,  67  Cal. 
258,  7  Pac.  680;  Pacific  Rolling-Mill  Co.  v.  Telegraph  Hill 
K.  Co,,  79  Cal.  340,  21  Pac.  840.)  As  the  record  fails  to 
show  any  abuse  of  discretion  in  making  said  order,  the  action 
of  the  court  or  judge  in  granting  the  new  trial  must  be  sus- 
tained.    Costs  of  appeal  are  awarded  to  respondents. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 


(February  13,  1899.) 

FBEMONT  COUNTY  v.  BRANDON. 
[oC  Pac.  264.] 

COTJNTT  COUMISSIONEBS — ^VoiD  ObDEB — COLLATERAL  ATTACK. — An  Order 

allowing  a  county  officer  compensation  to  which  he  is  not  en- 
titled by  law,  made  by  a  board  of  county  commisaionera,  ia  void 
for   want  of  jurisdiction,   and  may  be  attacked  collaterally. 

Limitation  Against  County. — ^Limitation  does  not  run  against  a 
county  to  recover  public  money  wrongfully  withheld  by  one  of  itS 
fiducial  agents. 

Pleading. — It  is  not  necessary  to  allege  specific  acts  of  fraud  or  de- 
ception in  the  complaint  in  an  action  brought  by  a  county  to  re- 
Boyer  back  money  allowed  a  county  officer  as  compensation  in  viola- 
tion of   law. 

Fees — Deed  to  County. — ^Tax  collectors  are  not  entitled  to  a  fee  for 
making  a  deed  to  the  county  for  property  sold  for  delinquent  taxes, 
and  struck  off  to  the  county. 

Deputies  or  Clerks  to  Assessor. — Assessors  and  collectors  are  not 
entitled  to  deputies  or  clerks  at  the  public  expense. 

Tax  Coixectors^IJommissions — School  Money. — ^Tax  collectors  are 
not  entitled  to  commissions  on  school  money  collected  under  the 
general  county  \e\y. 

(Syllabus  by  the  court.) 
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APPEAL  from  District  Court,  Bingham  County. 

John  A.  Bagley  and  Hawley  &  Puckett,  for  Appellant. 

Can  a  recovery  be  had  by  a  county  where  its  regularly  author- 
ized officers  have,  through  mistake  of  law  and  not  through 
fraud,  deception  or  any  unlawful  means,  settled  or  allowed  an 
account  to  an  officer,  which  he  was  not  entitled  to  receive? 
(Painter  v.  Polk  Co.,  81  Iowa,  242,  25  Am.  St.  Rep.  489,  47  N. 
W.  65;  Badeau  v.  United  States,  130  TT.  S.  439,  9  Sup.  Ct.  Rep. 
679;  La  Salle  County  v.  Milligan,  143  111.  321,  32  N.  E.  196; 
Randall  v.  Lyon  Co.,  20  Nev.  35,  14  Pac.  683;  Brumagim  v. 
Tillinghast,  18  Cal.  269,  79  Am.  Dec.  176;  Clark  v.  Butcher,  9 
Cow.  674;  Mackey  v.  PulleHon,  7  Colo.  556,  4  Pac.  1198.)  The 
principle  underlying  this  contention  is,  that  a  county  is  upon 
the  same  footing  as  an  individual,  and  it  is  wholly  settled  that 
if  an  individual  voluntarily  pays  a  demand  made  unjustly  upon 
him,  he  cannot  recover  back  his  money,  unless  there  is  fraud. 
{Benson  v.  Monroe,  7  Cush.  125,  54  Am.  Dec.  716;  Christie  v. 
Sullivan,  15  Cal.  337 ;  Valley  By.  Co.  v.  Lake  Erie  Iron  Co.,  46 
Ohio  St.  44, 18  K  E.  486 ;  Flower  v.  Lance,  59  N.  Y.  603.)  Can 
any  action  for  moneys  paid  by  a  county  to  its  officers  through 
fraud,  deception  or  other  unlawful  means  be  maintained  unless 
such  unlawful  means  are  set  forth  in  the  complaint?  In  alleging 
fraud,  it  is  well  settled,  both  at  law  and  in  equity,  that  the  mere 
general  averment,  without  setting  out  the  facts  upon  which  the 
fraud  is  based,  is  insuJBcient.  {Cohn  v.  Goldman,  76  N.  Y.  284; 
Jasper  V.  Hamilton,  3  Dana  (Ky.)>  280;  People  v.  McKenna,  81 
Cal.  168, 22  Pac.  488;  Swms  v.  Adams,  96  Cal.  664,  31  Pac.  666; 
People  V.  Supervisors,  27  Cal.  Goo;  Snow  v.  Halstead,  1  Cal. 
359;  9  Ency.  of  PL  &  Pr.  686  et  seq.)  Does  the  statutes  of 
limitations  apply  to  dealings  between  a  county  and  its  officers? 
{Ada  County  v.  Ellis,  6  Idaho,  333,  48  Pac.  1071.)  A  muni- 
cipal  corporation  has  the  leg?il  right  to  avail  itself  of  the  de- 
fense of  the  statute  of  limitations  as  fully  as  any  other  creditor. 
It  is  a  privilege  personal  to  the  debtor,  and  whenever  in  any 
legal  proceeding  it  is  invoked  by  the  debtor,  the  court  is  com- 
pelled to  recognize  it  as  a  proper  defense.  {Bates  v.  Gregory, 
89  CaL  398,  26  Pac.  891;  Teass  v.  St.  Albans,  38  W.  Va.  1,  17 
S.  E.  400, 19  L.  E.  A,  802.) 
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S.  H.  Hays,  Attorney  General,  and  F.  S.  Dietrich,  for  Re- 
spondent. 

In  the  first  place,  it  is  to  be  remembered  that  this  action  is 
by  a  public  corporation  against  a  public  officer,  on  account  of 
matters  relating  to  public  property  held  in  trust  and  of  public 
intorest.  A  public  officer  is  a  trustee,  not  by  statute,  but  from 
the  very  nature  of  things.  Office  implies  the  fiduciary  relation, 
and  the  first  without  the  second  is  an  impossible  conception. 
Plaintiff,  without  attempting  to  allege  or  prove  actual  fraud, 
relied  upon  the  doctrine  of  Ada  County  v.  Oess,  4  Idaho,  611, 
43  l*ac.  71 ,  Statute  of  limitations — to  what  extent  does  it  ap- 
ply to  a  county?  Keniembering  that  this  is  an  action  by  a 
county,  against  its  public  officer,  relating  to  public  money  held 
in  trust,  and  of  public  interest  vre  quote  from  Elmore  Co.  v.  AU 
iuras  Co.  Commrs.,  4  Idaho,  145,  37  Pac.  349 :  ^t  is  a  princi- 
ple of  the  common  law  that  the  government,  and,  therefore,  by 

parity  of  reasoning,  a  county,  cannot  be  guilty  of  laches 

Agentfl  of  the  county  are  not  acting  for  themselves,  but  for  the 
the  county,  and  therefore  the  county  is  not  barred  by  their  ne- 
glect." As  the  defendant  received  the  moneys  collected  by  him, 
and  held  the  same  in  trust  for  the  county,  the  action  is  not 
barred.  No  demand  was  made  until  the  day  before  suit.  {San 
Luis  Obispo  Co.  v.  King,  69  Cal.  531,  11  Pae.  178.)  The  ac- 
tion of  the  board  in  allowing  the  $500  warrant  "is  void,  and 
may  be  attacked  directly,  indirectly  or  collaterally  at  any  time 
or  place.''  {Dunbar  v.  Board,  5  Idaho,  407,  49  Pac.  413.) 
How  counsel  can  cite  section  6,  article  18,  of  the  constitution  to 
fortify  their  claim  that  such  allowances  are  legal  or  justifiable 
we  are  unable  to  see.  As  we  read  this  section,  providing  as  it 
does  for  clerical  assistance  to  certain  officers,  among  whom,  how- 
ever, is  not  the  assessor,  it  is  conclusive  against  the  legality  of 
the  allowance.  {Ada  Co.  v.  Ryals,  4  Idaho,  366,  39  Pac.  556.) 
May  the  assessor  and  collector  hold  out  his  commissions,  or 
must  he  present  a  bill,  and  have  the  same  allowed  by  the  board? 
The  constitution  seems  to  contemplate  that  fees  and  commis- 
sions, wlicn  received  as  such  from  private  persons,  are  simply 
held  and  accounted  for  up  to  the  officer's  maximum.  {Guheen 
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V.  Curtis,  3  Idaho,  443,  31  Pac.  805;  Moscow  v.  Latah  Co.,  5 
Idaho,  36,  46  Pac.  874.) 

QUARLES,  J. — This  action  was  commenced  September  17, 
1897.  by  the  respondent,  Fremont  county,  as  plaintiflf,  in  the  dis- 
trict oonrt,  in  said  Fremont  county,  to  recover  judgment  against 
the  defendant  Jesse  C.  Brandon,  appellant  here,  for  moneys  al- 
lef^ed  to  have  been  received  by  said  appellant,  as  assessor  and  col- 
lector for  said  frounty,  between  the  fourteenth  day  of  March, 
1893,  and  the  eleventh  day  of  January,  1897,  in  the  sum  of 
$10,638.53.  The  defendant  demurred  to  the  complaint,  and 
the  demurrer  was  overruled ;  whereupon  the  defendant  answered, 
denying  si)ecifically  the  allegations  showing  indebtedness,  and 
pleading  the  statute  of  limitations.  The  cause  was,  on  motion 
of  defendant  for  a  change  of  venue,  removed  to  Bingham  county, 
and  there  tried  before  the  court  and  a  jury,  Rnd  a  verdict  ren- 
dered in  favor  of  the  plaintiff,  and  against  the  defendant,  for 
the  sum  of  $3,223.82,  upon  which  verdict  judgment  was  duly 
entered.  This  appeal  is  from  the  judgment  and  upon  the  judg- 
ment-roll. In  defendant's  bill  of  exceptions  we  find  a  stipula^ 
tion  as  to  some  of  the  facte  in  controversy,  but  the  evidence  in 
full  is  not  before  us.  The  brief  of  appellant  specifies  twenty- 
two  errors,  but  argues  the  same  under  five  propositions,  which 
we  will  now  consider. 

The  first  one  is  as  follows :  "Can  a  recovery  be  had  by  a  county 
where  its  regularly  authorized  officers  have,  through  mistake  of 
law,  and  not  through  fraud,  deception  or  any  unlawful  means, 
settled  or  allowed  an  account  to  an  officer  which  he  was  not  en- 
titled to  receive?"  This  proposition,  put  in  the  form  of  a  ques- 
tion, involves  an  anomaly,  viz.,  that  the  board^  of  county  com- 
missioners may  lawfully  allow  a  claim  which  is  not  a  lawful 
charge  against  the  county.  Those  claims  against  counties  which 
are  lawful  charges  are  specified  by  statute.  The  powers  of  the 
board  of  commissioners  are  statutory  and  limited.  Such  boards 
can  exercise  those  powers  only  granted  to  them  by  the  statute. 
In  the  case  at  bar  the  commissioners  exceed  their  powers  by  al- 
lowing claims  in  favor  of  the  appellant  which  are  not  county 
charges;  for  instance,  the  said  board  allowed  him,  and  he  was 
paid  out  of  the  county  treasury,  the  sum  of  $500,  quarterly  sal- 
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£rv  for  the  first  quarter  of  the  year  1893.  We  are  now  asked  to 
hold  that  the  county  cannot  recover  this  money  back  from  the 
appellant,  upon  two  grounds — (1)  that  no  appeal  was  taken 
from  the  order  allowing  said  claim;  (2)  that  the  cause  of  ac- 
tion therefor  is  barred  by  limitation.  As  to  the  first  ground,  we 
are  clearly  of  the  opinion  that  the  order  allowing  said  claim 
for  salary  was  not  only  unauthorized  when  made,  but  in  contrar 
vention  of  section  8  of  article  18  of  the  constitution,  which  pro- 
vides that  county  officers  ^'shall  be  paid  by  fees  or  commissions, 
or  both,  as  prescribed  by  law."  The  compensation  of  assessors 
and  collectorB  is  by  statute,  to  be  paid  by  commissions  and  feee. 
Hence  the  commissioners  exceeded  their  powers  when  they  made 
said  order  allowing  him  salary  for  one  quarter,  had  no  jurisdic- 
tion to  make  it,  and  said  order  did  not  bind  the  county,  it  being 
void.  No  appeal  from  such  order  was  necessary.  It  could  be 
attacked  at  any  time,  either  directly  or  collaterally.  (Dunbar  v. 
Board,  5  Idaho,  407,  49  Pac.  412.)  The  defendant,  being  a 
fiducial  agent  of  the  plaintiff  county,  received  said  money  in 
trust  for  the  plaintiff,  and  the  statute  of  limitations  did  not  run 
against  the  county.  (See  Elmore  Co,  v.  Aliuras  Co,,  4  Idaho, 
154,  37  Pac.  349.)  The  county  could  recover  back  such  sum 
from  the  defendant.  (Ada  Co,  v,  Gess,  4  Idaho,  611,  43  Pac. 
71.) 

On  the  second  point  urged  by  the  defendant,  we  think  that 
the  allegations  of  the  complaint  stated  a  cause  of  action.  The 
material  parts  of  the  complaint  are  as  follows:  "That  at  the 
expiration  of  the  said  period  of  olBce,  to  wit,  January  11,  1897, 
of  the  said  Brandon,  ass(Jssor  and  collector,  as  aforesaid,  he,  the 
said  Brandon,  as  assessor,  owed  and  was  indebted  to  the  plaintiff 
county — on  account  of  moneys,  taxes,  revenue,  2}enalties,  charges, 
and  commissions  which  under  the  law  it  was  his  duty,  as  such 
ofticer,  to  collect,  receive,  account  for,  pay  over,  and  disburse, 
and  on  account  of  public  moneys  collected  and  received  by  him 
pursuant  to  law,  as  such  assessor,  and  on  account  of  fees  and 
commissions  illegally  held  and  unlawfully  charged  to  and  re- 
ceived from  said  county,  by  collusion  with  and  deception  of  the 
auditing  and  disbursing  officers  thereof,  after  crediting  said 
Brandon  with  all  fees,  commissions,  and  compensation  which 
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the  said  Brandon  had  the  legal  right  to  receive,  retain,  or  charge 
against  the  plaintilf,  and  after  crediting  to  him  all  moneys  ac- 
counted for  and  paid  over  or  legally  disbursed  by  him,  according 
to  law — ^the  sum  of  ($10,638.52)  ten  thousand  six  hundred  thir- 
ty-eight dollars  and  fifty-two  cents,  all  of  which  was  done,  per- 
formed, and  neglected  by  said  Brandon  in  hie  ofl5cial  capacity  as 
assessor  and  collector,  as  aforesaid;  all  the  moneys  referred  to 
being  public  moneys,  to  which  the  duties  of  said  oflBce  pertained. 
That  no  part  of  the  amount  due  as  aforesaid,  at  the  expiration 
of  Ins  said  term  of  office,  has  been  paid  to  the  plaintiflf,  or  any 
of  its  officers,  or  to  anyone  for  its  use  and  benefit,  but 
the  whole  thereof  is  still  retained  by  said  Brandon,  and  he 
has  wrongfully  and  unlawfully  converted  the  same  to  his 
own  use  and' benefit;  and,  although  demand  has  been  made 
therefor  by  the  plaintiflf  and  its  officers,  said  Brandon 
neglects  and  refuses  to  pay  over  said  sum  of  $10,638.62 
or  any  part  thereof,  and  the  whole  thereof,  together 
with  legal  interest  thereon,  is  still  due  and  owing  from  defend- 
ant to  plaintiJBE.  That,  at  sundry  times  in  each  of  said  fiscal 
years  eomposing  said  period  of  office,  said  Brandon,  tax  collector, 
neglected  for  a  period  of  more  than  five  days,  and  still  neglects 
and  refuses,  to  make  the  payments  and  settlements  required  in 
title  10  of  the  Political  Code  (Idaho  Rev.  Stats.)."  Said  com- 
plaint  was  not  certain  and  specific,  as  it  should  have  been ;  but 
the  defendant  demurred,  and,  by  order  of  the  court,  plaintiJBE 
furnished  a  bill  of  particulars,  from  which,  in  connection  with 
the  complaint,  the  defendant  was  enabled  to  understand  the 
particular  item  claimed  by  the  plaintiff,  and  he  was  fully  noti- 
fied of  the  facts  that  would  be  proven  against  him  on  the  trial. 
The  complaint  was  sufficient  without  stating  specific  acts  of 
fraud  or  deception. 

Appellant  claims  that  he  was  entitled  to  retain  $397.50  of 
the  sum  recovered,  as  fees  for  deeds  that  he  executed  to  the 
county  for  property  sold  for  delinquent  taxes,  and  struck  off  to 
the  county,  under  the  provisions  of  section  1554  of  the  Kevised 
Statutes.  This  contention  cannot  be  sustained.  Said  section  and 
amendments  thereof  provide  fees  to  be  paid  by  a  redemptioner 
redeemdng  from  a  tax  sale,  but  by  no  cuiitt ruction  can  they  be 
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held  to  authorize  the  payment  of  a  fee  for  a  tax  deed  by  the 
county  to  the  assessor  and  collector. 

Appellant  claims  that  certain  claims  allowed  him  for  clerical 
assistance  were  due  him,  and  that  he  should  have  been  credited 
therewith.  Such  claimB  are  not  county  charges.  By  the  pro- 
visions of  section  6  of  article  18  of  the  constitution,  those  county 
officers  who  may  be  allowed  deputies  and  clerical  assistance  hy 
boards  of  commissioners  are  named,  to  wit,  slieriflf,  auditor,  re- 
corder, and  clerk  of  the  district  court.  No  other  county  oflBcer» 
are  entitled,  under  said  provisions,  to  deputies  or  clerks. 

Appellant  contends  that  he  was  entitled  to  retain  commissions 
amounting  to  several  hundred  dollars  on  school  moneys  col- 
lected by  him.  It  does  not  appear  that  such  school  moneys  were 
special  levies  made  by  school  districts;  hence  the  act  of  March 
6,  1891,  and  of  March  11,  1893,  have  nothing  to  do  with  tte 
question  before  us.  By  the  provisions  of  section  623,  of  the  Re- 
vised Statutes,  assessors  and  collectors  are  prohibited  from 
charging  fees  or  commissions  for  collecting  public  school 
moneys;  while,  by  the  provisions  of  section  2156,  of  the  Revised 
Statutes,  assessors  and  collectors  are  allowed  commissions  on  all 
taxes  collected  by  them.  Appellant  insists  that  the  last-named 
section  repeals  the  former.  We  cannot  so  hold.  The  Revised 
Statutes  were  adopted  as  a  whole,  at  the  same  time,  and  took 
effect  at  the  same  time.  The  two  sections  quoted  must  be  con- 
strued together,  and,  if  possible,  we  must  give  effect  to  both. 
This  can  be  done  by  holding  that  section  623  qualifies  section 
2156 ;  and  we  think  that  this  was  the  manifest  intent  of  the  1^- 
islature.  Construing  both  sections  supra  together,  the  appel- 
lant is  not  entitled  to  commissions  on  public  school  moneys  col- 
lected by  him.  Under  the  views  herein  expressed,  the  instruc- 
tions given  were  correct.  The  judgment  is  affirmed,  with  costs 
to  respondent 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 
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(February  14,  1899.) 

DAY  V.  QBIDLEY. 
[56  Pac.   77.] 
PBAcncE — ^Afpeal— Damages — ^Laches. — ^A   party   taking   an   appeal 
and  failing  to  furnish  a  record  of  the  case  within  the  time  pre- 
scribed by  law    and  the  rules  of  court,  is  manifestly  for  delay 
and  subjects  the  party  to  damages. 

APPEAL  from  District  Court,  Cassia  County. 
No  appearance  for  appellant. 
6ny  C.  Bamum,  for  Respondent. 
No  brief  filed. 

Per  CTRIAM. — Judgment  was  entered  on  September  19, 
1898.  Appeal  was  perfected  by  filing  and  serving  notice  of 
appeal,  and  filing  undertaking  .on  September  29,  1898.  It  ap- 
]>ears  by  the  certificate  of  the  clerk  of  the  district  court  that  no 
transcript  has  ever  been  ordered,  and  no  other  steps  taken  to 
bring  the  case  to  this  court  by  the  appellant.  Thereupon,  upon 
motion  of  counsel  for  respondents,  it  is  ordered  that  said  cause 
be  docketed  and  dismissed,  and  that  the  respondents  have  their 
costs ;  and  it  is  further  ordered  that  the  respondents  have  dam- 
ages to  the  amount  of  twelve  per  cent  on  said  judgment,  it  mani- 
festly appearing  that  the  appeal  in  said  cause  was  taken  merely 
for  delay,  in  accordance  with  section  4825  of  the  Revised  Stat- 
utes, and  rule  9  of  this  court  (32  Pac.  viii). 
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WELLS  V.  PBTCE. 
[66  Pac.  266.] 
8HABBS    OP    Stock    nsr     Corporation — ^Attaghiceitt — ^Exbcttion.— 
Shares  of  stock  in  a  corporation  can  only  be  subjected  to  a  debt 
by  seizure  under  attachment  or  execution  in  the  manner  prescnbed 
by  the  statutes  relating  to  such  seizure. 
Same — Shares  of  Stock  in  Irrigation  Corporation  not  Appubtenaht 
to  Land. — Shares  of  stock  owned  by  the  execution  defendant  in 
an  irrigation  corporation  are  not  appurtenant  to  the  lands  owned 
by  such  execution  defendant  although  he  irrigates  such  lands  with 
water  from  a  canal  owned  by  such  corporation. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bear  Lake  County. 

T.  L.  Glenn,  for  Appellant. 

The  sole  and  only  question  is.  Can  the  lands  of  the  plaintiff, 
the  successor  in  .interest  of  Francis  Wilcox,  be  deprived,  without 
his  consent  or  the  consent  of  his  predecessor  in  interest,  of  the 
waters  which  had  been  regularly  appropriated  to  them  and  un- 
interruptedly used  upon  them  for  a  period  of  at  least  fourteen 
years?    If  it  is  real  property,  then  the  levy  of  the  attachment 
issued  in  the  action  of  Deere,  Wells  &  Co.  in  October,  1891, 
seized  the  water  rights  of  Francis  Wilcox  equally  with  the  land, 
and  the  sheriff's  deed  executed  in  May,  1896,  by  relation,  con- 
veyed it  to  the  plaintiff.     (Sharp  v.  Baird,  43  Cal.  677;  Porter 
V,  Pico,  55  Cal.  165.)     Section  2825  of  the  Revised  Statutes  of 
Idaho  defines  real  property  aB  follows:  *^Real  property  or  real 
estate  consists  of  lands,  poss^sory  rights  to  land,  ditch  and 
water  rights,  and  mining  claims  both  lode  and  placer/'    This 
question  is  original.     There  is  not  only  a  paucity  of  decision 
upon  it;  there  is  absolutely  none  at  all.     It  involves  simply  a 
construction  of  section  4,  article  15  of  our  constitution. 

John  A.  Bagley,  for  Respondents. 

What  interest  has  a  stockholder  in  the  corporate  property? 
How  may  it  be  attached  ?  As  to  the  first  question,  the  corpora^- 
tion  owns  the  property  in  the  case  at  bar;  the  Tipper   South 
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Field  Irrigation  Company  owned  the  water.  Wilcox  had  no 
title  to  it.  (Oorman  v.  Oihon,  28  Cal.  479;  Oashwiler  v.  Wil- 
lis, 33  CaL  11 ;  Mickles  v.  Rochester  City  Bank,  11  Paige,  128, 
43  Am.  Dee.  103,  and  note;  Wheelock  v.  Multon,  15  Vt  521; 
Wright  V.  OrovilUy  40  Cal.  20.)  The  property  of  a  corporation 
is  owned  by  the  corporation,  and  not  by  the  individual  members. 
{Button  V,  Hoffman,  61  Wis.  20,  50  Am.  Rep.  131,  20  N.  W. 
667,  and  cases  cited;  Baldwin  v.  Canfield,  26  Minn.  43,  1  N.  W. 
261 ;  Bank  v.  Railroad  Co,,  13  N.  Y.  599 ;  Brewster  v.  Hartley, 
37  Cal.  16,  30,  99  Am.  Dec.  237;  Clark  on  Corporatione,  257; 
Fisher  v.  Bank  6  Gray  (Mass.),  373,  377;  Burrall  v.  Railroad 
Co.,  75  K  Y.  211,  216.)  The  fact  that  Wilcox  and  others 
appropriated  these  waters  and  used  them  npon  their  lands  be- 
fore the  corporation  was  inoorporeted  does  not  support  plain- 
tiffs contention.  Before  incorporation,  the  water  appropriated 
by  Wilcox  and  nsed  upon  his  land  was  separate  and  distinct 
from  the  land — ^that  is,  he  could  sell  the  land  and  retain  the 
water,  or  he  could  sell  the  water  and  retain  the  land.  {Oppen- 
lander  v.  Left  Hand  Ditch  Co,,  18  Colo.  142,  31  Pac.  854;  Frank 
V,  Hicks,  4  Wyo.  502,  35  Pac.  475,  1025;  Bloom  v.  West,  3  Colo. 
App.  212,  32  Pac.  846 ;  Strickler  v.  City,  16  Colo.  61,  25  Am. 
St.  Bep.  245,  26  Pac.  313;  Pomeroy's  Riparian  Rights,  sec.  58; 
Gould  on  Waters,  234;  Cache  La  Pondre  Irr.  Co.  v.  Reservoir 
Co.,  25  Colo.  144,  71  Am.  St.  Rep.  123,  53  Pac.  318;  Ada  Co. 
etc.  Co.  V.  Farmers'  Canal  Co.,  5  Idaho,  791,  51  Pac.  990.) 

QirARLES,  J. — There  is  only  one  question  presented  by  the 
record  in  this  case,  to  wit:  Did  the  plaintiffs,  by  purchase  at 
execution  sale  of  the  lands  mentioned  in  the  complaint,  acquire 
with  said  lands,  and  as  appurtenant  thereto,  the  shares  of  stock 
owned  by  the  execution  defendants  in  that  certain  corporation 
known  as  the  Upper  South  Field  Irrigation  Company?  The  al- 
legations of  the  complaint,  which  we  must  consider  bb  true,  the 
same  being  confessed  by  the  demurrer,  show:  That  said  lands 
were  attached  under  a  writ  of  attachment  that  issued  in  the  ac- 
tion brought  by  said  plaintiffs  against  said  execution  defendants, 
Francis  Wilcox  and  George  Wilcox,  on  the  seventeenth  day  of 
October,  1891,  but  did  not  attach  the  shares  of  stock  held  in 
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said  oarporatioii  by  the  said  execution  defendants,  in  the  manner 
provided  by  subsection  4,  section  4307  of  the  Bevised  Statutes. 
That  said  action  proceeded  to  judgment  in  February,  1895,  and 
the  execution  sale  thereunder  October  28,  1895,  and  sherifiTs 
deed  therefor  ^wis  made  May  1,  1896.  That,  many  years  prior 
thereto,  the  execution  defendants  and  other  residents  in  the  im- 
mediate vicinity  jointly  built  and  constructed  a  canal  by  which 
water  was  diverted  from  Paris  creek,  and  conducted  to  their 
lands,  and  there  used  for  the  purpose  of  irrigating  them  for  ag- 
ricultural purposes.  That  said  parties  who  constructed  said 
canal  organized  a  corporation,  designated  in  their  articles  of  in- 
corporation as  the  Upper  South  Field  Irrigation  Company,  and 
issued  sliares  of  capital  stock  to  the  said  joint  owners,  in  pro- 
portion to  the  quantity  of  interest  each  owned  in  said  canal  and 
the  waters  therein  conveyed.  That  in  the  year  1895  one  John 
A.  Bagley  commenced  an  action  in  the  probate  court  of  Bear 
Lake  coimty  against  said  execution  defendants,  and  attached  the 
shares  of  stock  held  by  said  defendants  in  said  corporation,  after- 
ward obtained  judgment,  upon  which  execution  issued,  under 
which  execution  said  shares  of  stock  were  sold,  and  purchased 
by  said  Bagley,  who  received  from  the  sheriff  a  bill  of  sale  for 
said  stock,  after  which  he  sold  and  assigned  said  bill  of  sale  to 
the  defendant  Bobert  Price,  who  obtained  from  said  corporation 
a  certificate  for  said  shares^  and  who  has  since  held  and  claimed 
the  same. 

The  contention  of  plaintiffs,  and  the  theory  upon  which  thia 
suit  was  brought)  is  that  said  shares  of  stock  were  appurtenant 
to  said  lands,  and  passed  with  said  lands  under  execution  sale. 
Aside  from  general  well-established  rules  of  law  which  forbid 
the  sanction  of  s^id  contention,  it  is  directly  opposed  to  the  stat- 
utory la\v  of  this  state.  Under  the  provisions  of  section  4306 
of  the  Bevised  Statutes,  '^shares  which  the  defendant  may  have 
in  the  stock  of  any  corporation  or  company"  may  be  attached. 
Subsection  4,  section  4307  of  the  Bevised  Statutes,  is  as  follows: 
"Stock  or  shares  or  interest  in  stock  or  shares,  of  any  corpora- 
tion or  company  must  be  attached  by  leaving  with  the  presi- 
dent, or  other  heed  of  the  same,  or  the  secretary,  cashier,  or 
otlier  managing  agent  thereof,  a  copy  of  the  writ,  and  a  notice 
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stating  that  the  stock  or  interest  of  the  defendant  is  attached  in 
pursuance  of  such  writ.'*  By  section  4477  of  the  Eevised  Stat- 
utes, "shares  and  interest  in  any  corporation!  or  company  .  •  •  • 
may  be  attaclied  on  execution  in  like  manner  as  upon  writs  of 
attachment."  Under  the  provisions  of  these  statutes,  the  pro- 
cedure is  prescribed  by  which  shares  of  stock  and  interests  in 
corporations  may  be  seized  and  subjected  to  the  satisfaction  of 
the  debts  of  the  execution  defendant.  The  subjection  of  shares 
of  stcxjk  in  a  corporation  to  the  payment  of  a  debt  must,  when 
done  by  legal  process,  be  done  in  the  manner  prescribed  by  the 
statutes.  The  complaint  in  the  case  at  bar  shows  that  the  stat- 
utory procedure  was  not  followed.  Shares  of  stock  in  an  irri- 
gation corporation  are  not  appurtenant  to  the  land  owned  by  the 
owner  of  such  shares,  even  though  such  land  be  irrigated  by 
water  from  a  canal  owned  by  such  corporation.  The  court  prop- 
erly sustained  the  demurrer.  The  judgment  of  the  district  court 
is  affirmed,  with  costs  to  the  respondents. 


Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(February  15,  1899.) 
STOVER  V.   STOVER. 

[56  Pao.  263.] 
Divorce — ^Pleadietos — ^Decree. — ^Where,  in  an  action  for  divorce,  the 
cross-complaint  of  defendant  fails  to  set  up  a  ground  of  divorce 
a  decree  in  favor  of  defendant  upon  such  cross-complaint  will  be 
set  aside. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Blaine  County. 

Hawley  &  Puckett,  for  Appellant. 

A  judgment  herein  could  not  be  entered  in  respondent's 
favor  upon  the  pleadings.  There  is  no  cross-complaint  herein. 
The  fact  that  a  certain  portion  of  the  answer  is  entitled  a 
cross-complaint,  and  affirmative  relief  is  asked,  does  not  make 
it  a  cross-complaint,  even  if  no  objections  are  made  to  it 
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(Doyle  V.  Franklin,  40  Cal.  110;  Shain  v.  Belvin,  79  CaL 
262,  21  Pao.  747;  Brannan  v.  Paty,  68  CaL  330;  MQls  v. 
Fletcher,  100  CaL  142,  34  Pac.  637.)  The  decree  ehotdd  be 
set  aside,  because  no  findings  of  fact  and  conclusions  of  law 
were  made  by  the  court  Without  findings  of  fact  and  state- 
ment of  conclusions  of  law,  there  is  no  basis  to  support  the 
judgment  where  a  case  is  tried  by  a  judge,  without  a  jury, 
and  the  record  must  disclose  them.  (Hoagland  v.  Clay,  2 
Cal.  474.)  It  is  error  to  enter  judgment  without  findings  where 
they  are  not  specially  waived.  (Bennett  v.  Pardini,  63  Cal. 
154;  ^face  v.  O'Retlley,  70  CaL  231,  11  Pac.  721.)  Actions 
for  divorce  are  chancery  proceedings.  Special  verdicts  or 
findings  are  simply  advisory,  and  may  be  adopted  or  dis- 
regarded as  the  court  may  deem  proper.  (Beck  v.  Beck,  6 
Mont.  318,  12  Pac.  694;  Black  v.  Black,  5  Mont.  15,  2  Pac. 
317;  Gilpin  v.  Gilpin,  12  Colo.  504,  21  Pac.  612.)  Will  the 
findings  support  the  judgment?  We  urge  they  will  not.  The 
findings  of  fact  must  support  the  judgment  rendered,  and 
should  be  the  ultimate  facts  in  issua  (8  Ency.  of  PL  &  Pr. 
943,  944,  and  notes.)  A  finding  that  ''all  the  material  facts 
of  the  complaint  are  true"  will  not  support  a  judgment  for  the 
plaintiff.  (Ladd  v.  Tully,  51  Cal.  277;  Hardenburg  v.  Hard- 
enhurg,  54  CaL  591.)  The  charge  of  adultery  must  be  stated 
with  reasonable  certainty  as  to  time  and  place.  (Conani 
V.  Conant,  10  CaL  249,  70  Am.  Dec.  717.) 

Bruner  &  Bruner,  for  Respondent. 

No  brief  filed. 

HUSTON,  C.  J. — ^Plaintiff  brought  action  for  divorce 
alleging  as  grounds  therefor  the  cruel  and  inhuman  treat- 
ment of  her  by  defendant ;  also  alleging  adultery  of  defendant 
Defendant  answered,  denying  specifically  all  the  allegationfl 
of  the  complaint,  and  alleging,  by  way  of  cross-complaint,  the 
adultery  of  plaintiff.  The  case  was  tried  by  the  court  with  a 
jury.  The  jury  returned  a  special  verdict,  all  the  findings 
of  which  are  in  favor  of  the  defendant  and  against  the  plain- 
tiff.    All  that  the  record  presents  to  this  court  is  the  com- 
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plaint,  answer,  findings  of  the  jury;  and  the  decree  dissolving 
the  bonds  of  matrimony  between  the  plaintiff  and  defendant; 
and  awarding  to  the  defendant  the  custody  of  three  of  the 
minor  children;  and  to  the  plaintiff  the  custody  of  one  minor 
cfaild^  all  the  issue  of  the  marriage  between  plaintiff  and  de- 
fendant The  respondent  (defendant  below)  makes  no  ap- 
pearance and  files  no  brief  in  this  court  The  decree  states 
that  ''all  the  material  allegations  of  the  answer  and  cross- 
complaint  are  sustained  by  the  testimony/'  etc.  It  is  stated 
by  counsel  that  ''the  charges  of  adultery  on  both  sides  were 
dropped  from  the  case/'  and  nothing  was  submitted  to  the 
jury  in  relation  to  said  charges,  nor  docs  the  record  contain 
any  evidence  thereon.  The  decree  was  rendered  upon  the 
cross-complaint  of  the  defendant.  Said  cross-complaint  con- 
sists solely  of  allegations  of  the  capacity  of  defendant  to  care 
for  and  maintain  the  children,  issue  of  said  marriage  of  plain- 
tiff and  defendant,  and  the  incapacity  of  plaintiff  to  do  so. 
The  only  ground  for  divorce  stated  in  the  cross-complaint  is 
the  charge  of  adultery,  which  it  is  conceded  was  dropped  from 
the  case.  The  charge  of  adultery  in  the  cross-complaint  is 
too  vague  and  indefinite.  It  states  neither  the  time  when,  the 
place  where,  nor  the  person  with  whom  said  offense  was  com- 
mitted; nor  could  proof  have  been  ad9iitted  under  it,  if  objec- 
tion had  been  made;  but,  as  before  stated,  no  proof  seems  to 
have  been  offered  thereon.  It  is  apparent,  therefore,  that  there 
ig  not  sufficient  in  the  cross-complaint  to  support  the  decree. 
Nor  is  the  matter  helped  out  by  the  findings  of  the  jury.  Said 
findings  simply  negative  the  allegations  of  the  complaint. 
The  only  aflBrmative  finding  is  to  the  effect  that  the  defendant 
has  at  all  times  used  reasonable  care  and  diligence  for  the 
comfort  and  welfare  of  the  plaintiff  and  the  children  of  their 
marriage.  The  judgment  and  decree  of  the  district  court  are 
reversed,  with  costs  to  appellant 

Quarles  and  Sullivan,  JJ.,  concur. 
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(February  20,  1899.) 

STATE  V.  BAKER. 
L66  Fac.  81.] 
Bafe — ^Verdict — ^Evidence. — Evidence  in  this  case  examined  and  held 
not  to  support  verdict  of  guilty. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Ada  County. 

John  C.  Eice,  H.  A.  Griffiths  and  T.  D.  Cahalan,  for  Ap- 
pellant. 

As  the  common  law,  where  the  defendant  was  not  permitted 
to  testify  in  his  own  behalf,  the  testimony  of  the  prosecutrix 
alone  was  sufficient  to  sustain  a  conviction  for  rape.  But 
under  statutes  making  the  accused  a  competent  witness,  when 
he  avails  himself  of  his  right  to  testify,  and  explicitly  denies 
the  commission  of  the  offense,  the  uncorroborated  testimony 
of  the  prosecutrix  is  not  sufficient  to  sustain  a  conviction.  (7 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  867;  Mathews  v.  State,  19 
Neb.  330,  27  N.  W.  234;  Sowers  v.  Territory,  6  Okla.  436,  60 
Pac.  257;  People  v.  Lambert,  120  Cal.  170,  52  Pac.  307.) 
Not  only  is  the  testimony  of  the  prosecutrix  uncorroborated, 
but  it  is  improbable;,  inconsistent  and  self-contradictory.  Li 
those  states  where  the  unsupported  testimony  of  the  prosecu- 
trix is  sufficient  to  sustain  a  conviction,  such  testimony  must 
not  be  inconsistent,  self-contradictory  or  improbable.  (Stats 
V.  McMillan,  20  Mont.  407,  61  Pac.  827;  Tway  v.  State,  7  Wyo- 
74,  50  Pac.  189;  Sowers  v.  Territory,  6  Okla.  436,  60  Pac. 
257;  People  v.  Benson,  6  Cal.  221,  65  Am.  Dec.  606;  People 
1'.  Hamilton,  46  Cal.  640;  People  v.  Ardago,  61  Cal.  371.) 

Samuel  H.  Hays,  Attorney  General,  for  the  State. 

In  many  cases  the  statute  provides  that  tliere  shall  be  no 
conviction  on  the  uncorroborated  evidence  of  the  prosecutrix, 
but  we  have  no  such  statute.  Corroboration  other  than  by 
the  outcry  or  complaint  of  the  prosecutrix  is  usually  impos- 
sible  to   obtain.     Such   crimes   are   not   committed   publicly. 
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Corroboration  has  been  emphasized  by  the  courts  in  numerous 
eases  going  to  the  question  of  consent^  but  where^  as  in  this 
case,  prosecutrix  is  under  the  age  of  consent,  corroboration  is 
no  more  of  an  element  than  in  other  criminal  cases,  with  the 
exception,  perhaps,  that  greater  care  is  necessary  in  scrutiniz- 
ing the  evidence.  (State  v.  Wilcox,  111  Mo.  569,  33  Am.  St. 
Kep.  651,  20  S.  W.  314;  Hamilton  v.  State,  36  Tex.  Cr.  Rep. 
872,  37  S.  W.  431;  State  v.  Cone,  1  Jones  (N.  C),  18.) 

HUSTON,  0.  J.— The  defendant  was  convicted  of  the 
crime  of  rape,  alleged  to  have  been  committed  upon  the 
person  of  his  daughter,  aged  about  fifteen  years,  and  sen- 
tenced to  the  state  penitentiary  for  a  period  of  twenty-one 
years;  from  which  judgment,  and  from  the  order  of  the  court 
overruling  his  motion  for  a  new  trial,  defendant  appeals. 

Appellant  raises  several  objections  to  the  contstitutionality 
of  the  act  under  which  he  was  indicted,  both  as  to  the  suffi- 
ciency of  its  title  and  the  manner  of  its  enactment.  As  an  ex- 
amination of  the  record  satisfies  us  that  the  judgment  of  the 
district  court  will  have  to  be  reversed  upon  the  merits,  and  as 
the  objections  to  the  statute  have  been  remedied  by  subsequent 
legislation,  we  do  not  feel  called  upon  to  discuss  or  pass  upon 
those  questions,  but  will  consider  the  case  upon  its  merits,  as 
the  same  appear  in  the  transcript.  It  is  a  rule,  we  believe, 
of  very  general  recognition,  that  courts  will  not,  where  the 
decision  of  a  case  does  not  necessarily  involve  the  passing  upon 
the  constitutionality  of  a  statute,  assume  to  do  so.  This  court 
said,  in  State  v.  RidenbaugK,  6  Idaho,  710,  51  Pac.  750; 
*^An  opinion  oiiter  as  to  the  validity  of  said  act  being  unneces- 
sary, all  authority,  as  well  as  reason,  forbid  that  we  should 
express  our  views  as  to  the  validity  of  said  act  until  that  ques- 
tion becomes  necessary  in  a  case  properly  before  us."  And 
the  position  taken  by  the  court  in  that  case  is  accentuated  in 
the  case  at  bar  by  the  fact  that  the  questions  raised  have  been 
eliminated  by  the  action  of  the  legislature  in  re-enacting  the 
statute.  While  the  changing  of  the  age  within  which  the 
party  against  whom  the  offense  of  rape  is  alleged  to  have 
been  committed  is  capable  of  consenting  thereto  has  eliminated 
Idaho,  Vol.  6-32 
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from  the  offense  in  such  case  the  necessity  of  proving  the 
employment  of  any  of  the  various  means  mentioned  in  the 
statute  for  accomplishing  such  crime,  and  limits  the  proof  in 
such  cases  to  the  committing  of  the  act  of  sexual  intercourse, 
and  the  age  of  the  alleged  victim,  it  is  not  to  be  presumed  that 
the  nature  and  character  of  the  evidence  essential  to  the  estab- 
lishment of  the  offense  charged  are  done  away  with,  or  ma- 
terially changed.  The  remark  of  Sir  Mathew  Hale  in  regard 
to  the  character  of  the  offense  of  rape,  that  "it  is  an  accusation 
easy  to  make,  and  hard  to  be  proved,  and  harder  still  to  be 
defended  by  the  party  accused,  though  ever  so  innocent,"  re- 
ceives additional  force  by  reason  of  such  changes  in  the  law  as 
make  that  the  highest  grade  of  felony  which,  before  such 
change  in  the  statute,  was,  or  might  have  been,  a  minor  offense. 
It  is  doubly  incumbent  upon  tlie  courts  in  prosecutions  for  this 
offense  under  the  statutes  as  they  now  stiind  to  see  to  it  that 
every  element  of  the  offense,  within  the  narrow  limits  to  which 
the  proof  is  now  confined,  be  established  beyond  a  reasonable 
doubt,  and  that  the  rule  of  the  statute  which  was  enacted  for 
the  protection  of  female  virtue  be  not  made  a  means  whereby 
the  vindictive  wanton  may  add  further  infamy  to  her  iniqui- 
tous calling  }»v  irakinff  it  a  means  of  extortion  and  blackmail^ 
or  the  medium  of  wreaking  vengeance  for  some  real  or  imag- 
inary wrong. 

We  have  examined  the  record  in  this  case  with  much  care. 
The  crime  charged  is  the  most  heinous  known  to  the  law. 
It  seems  a  strange  thing  to  say,  but  our  experience  almost 
compels  us  to  the  belief  that,  the  more  monstrous  the  crime 
charged,  the  more  readily  are  juries  inclined  to  give  credence 
to  it,  and  the  less  proof  is  required  to  establish  it.  In  this 
case,  the  only  evidence  against  the  defendant  was  the  testi- 
mony of  the  prosecutrix,  a  girl  some  fifteen  years  of  age,  and, 
judging  from  the  testimony  in  the  case,  not  of  the  most  ex- 
emplary or  amiable  character.  She  is  not  in  a  single  partic- 
ular corroborated;  on  the  contrary,  she  is  flatly  contradicted 
upon  the  most  material  points  by  several  witnesses,  no  one  of 
v'hom  was  contradicted  or  impeached,  or  sought  to  be.  We 
think,  before  a  father  should  be  immured  in  a  prison  for  what 
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in  this  case  virtually  amounts  to  imprisonment  for  life,  his 
conviction  should  be  supported  by  something  more  than  tlie 
uncorroborated  statements  of  a  wayward  and  vindictive  girl, 
whose  proclivities,  it  is  shown  by  the  evidence,  tend  not  in  the 
direction   of  virtue. 

One  of  the  grounds  upon  which  a  new  trial  was  asked  by  the 
defendant  was  the  discovery  of  new  and  material  evidence, 
and  in  support  of  that  claim  the  appellant  files  the  aJORdavit 
of  one  Wilbur  M.  Guile,  who  testifies  in  said  affidavit  that  some 
time  in  March,  1897,  said  Nancy  Baker  (the  prosecutrix) 
said  to  him,  in  the  presence  of  his  wife,  that  there  was  no 
truth  in  the  charge  she  had  ma  do  against  her  father.  This 
affidavit  is  suppori^ed  by  that  of  Mont  Oliver,  the  late  sheriff 
of  Ada  county,  who  states  that  he  knows  Wilbur  Guile,  who 
made  the  foregoing  affidavit,  and  that  "from  my  knowledgi* 
of  said  Guile  I  here  declare  that  he  is  both  truthful  and  hon- 
orable in  a  very  high  degree.^'  We  do  not  consider  that  a  re- 
view of  the  evidence  in  this  case  would  serve  any  good  purpose. 
It  is  sufiicient  to  say  that  we  have  carefully  gone  through 
the  entire  transcript,  and  we  are  compelled  to  say  that  we  do 
Bot  consider  the  verdict  in  this  case  warranted  or  supported 
by  the  evidence.  The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded. 

QUARLES,  J. — I  concur  in  the  conclusion  reached  in  this 
case,  but  think  it  but  right  to  suggest  the  impropriety  of  put- 
ting the  public  to  the  expense  of  again  trying  the  defendant 
upon  the  evidence  contained  in  the  record. 

SULLIVAN,  J. — I  concur  in  the  conclusion  reached  by  the 
majority  of  the  court  on  the  ground  that  the  evidence  is  not 
sufficient  to  support  the  verdict.  The  judgment  ought  to  be 
reversed,  and  the  cause  remanded.  The  question  as  to 
whether  the  defendant  should  be  tried  again  ought  to  be  left 
to  the  discretion  of  the  trial  court;  and,  unless  the  state  can 
produce  additional  evidence  of  defendant's  guilt,  the  court 
would  be  justified  in  discharging  him. 

The  majority  of  the  court  hold  that  it  is  not  necessary  to  a 
decision  of  this  case  before  this  court  to  pass  upon  the  con^ 
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stitutionality  of  the  act  under  which  the  defendant  was  con- 
victed and  cite  State  v.  Ridenbaugh,  5  Idaho,  710,  51  Paa 
750,  in  which  the  court  said :  "All  authority  as  weU  as  reason 
forbid  that  we  should  express  our  views  as  to  the  validity  of 
said  act  until  the  question  becomes  necessary  in  a  case  properly 
before  us.**  That  case  differed  from  the  one  at  bar  ir  this: 
It  was  not  necessary  to  a  proper  decision  of  that  case  to  pass 
upon  the  constitutionality  of  the  act  there  referred  to.  But 
in  the  case  at  bar  the  validity  of  the  act  under  which  the  de- 
fendant was  convicted  has  been  ably  presented  both  by  printed 
briefs  and  oral  arguments  of  respective  counsel,  and  is  pn^ 
erly  before  this  court,  and,  in  my  view  of  the  case,  ought  to  be 
decided.  The  validity  of  said  act  is  raised  in  another  case 
now  pending  in  this  court,  and  other  prosecutions  may  occur 
under  said  act,  regardless  of  the  fact  that  said  law  has  been 
re-enacted.  In  the  case  at  bar  the  defendant  was  not  arrested 
until  many  months  after  the  date  of  the  alleged  commission 
of  the  crime  of  which  he  was  convicted,  and  it  may  be  that 
other  acts  may  have  been  committed  that  would  come  within 
the  provisions  of  said  act  before  said  re-enactment  The  case 
at  bar  has  been  reversed  and  remanded,  and  large  costs  may  be 
saved  to  the  people  by  now  deciding  whether  said  act  is  valid 
or  not.  But,  as  the  majority  of  the  court  think  otherwise,  it 
would  answer  no  purpose  for  me  at  this  time  to  present  my 
views  on  the  points  raised  as  to  the  constitutionality  of  said 
act,  and  I  will  refrain  from  doing  so. 


(February  23,  1899.) 
TAYLOR  V.  BARTHOLOMEW. 

[66  Pac.  325.] 
Pleadings — ^Nonsuit — Cross-complaint. — In  an  action  by  the  plain- 
tifTs  against  numerous  defendants  to  settle  the  rights  of  the 
parties  to  the  waters  of  a  certain  stream,  various  defendants  hav- 
ing, in  addition  to  their  answers  to  the  complaint  of  plaintiffs, 
filed  cross- complaints  asking  affirmative  relief  against  both  the 
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plaintiffs  and  certain  of  their  codefendants,  the  plaintiffs  having 
been  nonsuited,  the  court,  on  motion  of  certain  of  the  defendants, 
dismissed  the  cross-complaints  of  the  other  defendants.  Held, 
error.  The  cross  complainants  were  entitled  to  be  heard  upon  their 
cross-complaints  in  the  action  then  pending. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Cassia  County. 
Moyle,  Zane  &  Costigan,  for  Appellants. 

Whenever  the  defendant  seeks  affirmative  relief  against  any 
party  relating  to  or  depending  upon  the  contract  or  transaction 
upon  which  the  action  is  brought,  or  affecting  the  property  to 
which  the  action  relates,  he  may,  in  addition  to  his  answer,  file 
at  the  same  time,  or  by  permission  of  the  court  subsequently,  a 
crosa-complaint.  The  cross-complaint  must  be  served  upon  the 
parties  affected  thereby,  and  such  parties  may  demur  or  answer 
thereto  aa  to  the  original  complaint.  (Idaho  Rev.  Stats.  1887, 
sec.  4188;  Van  Bibber  v.  Hilton,  84  Cal.  585,  24  Pac.  308,  598.) 
No  objection  can  be  made  to  the  cross-complaints  that  new 
parties  are  named  therein  as  parties  to  be  brought  in,  for  relief 
may  be  had  against  new  parties  by  cross-complaint  even  when 
the  statute  is  silent  as  to  granting  relief  against  persons  not 
parties  to  the  original  suit.  {Winter  v.  McMillan,  87  Cal. 
256,  22  Am.  St.  Bep.  243,  25  Pac.  407;  Chalmers  v.  Trent,  11 
"Utah,  88,  39  Pac.  488.)  Moreover,  a  cross-bill  is  so  far  in- 
dependent of  the  original  bill  that  where  the  cross-bill  sets  up 
additional  facts  relating  to  the  subject  matter  of  the  suit,  but 
not  alleged  in  the  original  bill,  and  asks  affirmative  relief  upon 
grounds  justifying  equitable  interference,  a  dismissal  of  the 
original  bill  does  not  dispose  of  the  cross-bill,  but  that  re- 
mains for  disposition  just  as  if  it  had  been  filed  as  an  original 
bill.  (Markell  v.  Kasson,  31  Fed.  104;  Coogan  v.  McCurren, 
50  K  J.  Eq.  611,  25  Atl.  330;  Lowenstein  v.  Glidewell,  5  Dill. 
325;  S.  C.  Fed.  Cas.  No.  8575;  Abels  v.  Mobile  Real  Estate  Co., 
92  Ala.  383,  9  South.  423 ;  Jesup  v.  Illinois  Central  R.  R.  Co., 
43  Fed.  483;  Ballard  v.  Kennedy,  34  Fla.  483,  16  Sbuth.  327; 
Worrell  v.  Wade,  17  Iowa,  96;  Ragland  v.  Broadnax,  29  Gratt. 
401;  West  Virginia  etc.  L.  Co.  v.  Vinal,  14  W.  Va.  637;  Wil- 
son's Heirs  v.  Bodley,  2  Litt.  (Ky.)  65;  Wickliffe  v.  Clay,  1 
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I>ana  (Ky.),  585.)  Cross-complaints  under  the  code  are  like 
cross-bills,  with  two  important  exceptions,  viz.:  1.  A  cross-bill 
would  of  course  lie  only  in  equity  cases,  while  a  cross-complaint 
is  available  in  law  cases  as  well  as  in  equity;  and  2.  While  a 
cross-bill  may  be  made  up  wholly  of  defensive  matter,  a  crosd- 
complaint  is  by  the  very  words  of  the  statute  proper  only 
where  affirmative  relief  is  sought  by  the  defendant.  (Will- 
man  V.  Friedman,  4  Idaho,  209,  38  Pac.  937.)  One  restric- 
tion is  imposed,  viz.,  the  plaintiff  cannot  dismiss  the  action, 
nor  submit  voluntarily  to  a  nonsuit,  without  the  consent  of  the 
cross-complainant.  (Idaho  Eev.  Stats.  1887,  sec.  4354,  subd. 
1.  See  Purnell  v.  Vaughn,  80  N.  C.  46  (counterclaim) ;  Allen 
V,  Allen,  14  Ark.  666.)  The  plaintiff  can,  however,  do  either 
of  these  things  with  the  consent  of  the  defendant,  and  a  volun- 
tary dismissal  of  his  original  complaint,  by  plaintiff,  or  a  vol- 
untary nonsuit  by  him,  with  the  consent  of  the  cross-complain- 
5.7it.  leaves  the  issues  under  the  croes-com plaint  in  court  for 
adjudication.  The  cross-complaint  remains  for  disposition  as 
though  it  were  an  original  complaint,  for  "it  is  the  policy  of 
the  law,  as  it  is  essential  to  the  cause  of  justice,  that  all  matters 
of  difference  between  the  parties  should  be  settled  in.  one  con- 
troversy.'' {Waits  V,  Sweeney,  127  Ind.  116,  22  Am.  St.  Eep. 
615,  36  N.  E.  680;  Mott  v.  Mott,  82  Cal.  413,  22  Pac.  1140; 
Worrell  v\  Wade,  17  Iowa,  96  (cross-bill) ;  Spearing  v.  Cham- 
hers,  25  Iowa,  99;  Eiissell  v.  Lamb,  82  Iowa,  558,  48  N.  W. 
939;  Jones  v.  Thacker,  61  Ga.  329.  See,  also,  Abels  v.  Plan- 
ters' etc.  Ins.  Co.,  92  Ala.  383,  9  South.  423  (statutory  cross- 
bill) ;  Crain  v.  Hilligross,  21  Ind.  210;  Warner  v.  Darrow,  91 
Cal.  309,  27  Pac.  737;  Mott  v.  Mott,  82  Cal.  419,  22  Pac.  1140.) 

Hawley  &  Puckett  and  K.  I.  Perky,  for  Respondent 

The  first  position  taken  by  counsel  that  "the  cross-complaints 
in  this  case  are  proper  cross-complaint,''  we  do  not  concede. 
We  deny  that  a  cross-complaint  in  this  form  of  action  is  a 
proper  pleading,  and  insist,  even  if  it  is  proper,  still  it  is  not 
necessary.  Matters  which  are  proper  as  a  defense  should  be 
set  up  by  answer,  and  not  by  way  of  cross-complaint.  (Shain 
V.  Belvin,  79  Cal.  262,  21  Pac.  747;  Mills  v.  Fletcher,  100  CaL 
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142,  34  Pac.  637;  Wilson  v.  Madison,  66  CaL  6;  Miller  v.  Luco, 
80  Cal.  25r,  22  Pac.  195;  Hills  v.  Sherwood,  48  Cal.  386; 
Doyle  V.  Franklin,  40  Cal.  110.)  Matters  which  are  proper  as 
a  defense  will  not  be  turned  into  a  cross-complaint,  merely 
by  a  prayer  for  affirmative  relief.  (Doyle  v,  Franklin,  40  Cal. 
110;  Brannan  v.  Paiy,  68  Cal.  330.)  Where  the  original  bill 
is  dismissed  as  a  matter  not  properly  in  court,  the  cross-bill  is 
also  dismissed.  {Lowenstein  v.  Hooker,  71  Miss.  102,  14 
South.  631.) 

HUSTON",  C.  J.— This  action  was  brought  by  the  plaintiffs 
against  some  twenty-five  defendants,  for  the  purpose  of  ad- 
justing and  establishing  the  rights  of  the  various  parties  to  the 
waters  of  Raft  river  and  its  tributaries.  The  complaint  sets 
up  the  claim  of  the  plaintiffs  to  a  certain  amount  of  the  waters 
of  Eaft  river  by  virtue  of  appropriation  and  user  since  the 
year  1875 ;  sets  forth  the  description  of  the  lands  of  the  plain- 
tiffs for  the  irrigation  of  which  said  water  was  appropriated 
and  has  been  used  since  1875;  and  avers  the  necessity  of  such 
water  for  the  cultivation  of  said  lands.  The  complaint  avers 
that  each  of  the  defendants  is  located  on  lands  situated  above 
the  lands  of  the  plaintiffs  on  said  Raft  river,  and  avers  that 
defendants  have  interfered  with  plaintiffs'  right  to  said  waters 
by  obstructing  the  flow  thereof  by  the  erecting  of  dams  and 
ditches  on  said  stream,  and  diverting  the  waters  thereof,  and 
have  thereby  deprived  the  plaintiffs  of  the  use  and  enjoyment 
of  said  waters  to  which  they  are  entitled  as  aforesaid;  avers 
that  the  defendants,  and  each  of  them,  claim  some  right  or  in- 
terest in  or  to  the  use  of  the  waters  of  said  Raft  river;  but 
avers  that  such  rights  of  defendants,  if  any  they  have,  to  the 
use  of  the  waters  of  said  river,  are  subsequent  in  time,  and  in- 
ferior in  right  and  title,  to  the  rights  of  plaintiffs  to  the  use  of 
the  waters  of  said  river.  The  complaint  sets  forth  the  cor- 
j)orate  and  copartnership  character  of  certain  of  the  defend- 
ants; demands  judgment  and  decree  establishing  the  priority 
of  the  rights  of  plaintiffs  to  said  water  over  those  of  defend- 
ants; prays  for  injunction  against  defendants  pendente  Hie, 
and  that,  upon  hearing,  the  same  be  made  perpetual,  and  for 
general  relief.    To  the  complaint  of  plaintiffs,  the  defendants 
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who  are  appellants  here  filed  their  answer,  denying  specifically 
the  allegations  of  the  plaintiffs^  complaint.  Said  defendants 
also  allege  a  misjoinder  of  parties,  in  that  certain  other  par- 
ties have  or  claim  to  have  rights  and  interests  in  and  to  the 
use  of  the  waters  of  the  tributaries  of  said  Baft  river  (it  is 
evident  that  appellants  mean  a  nonjoinder) ;  and  they  aver 
that  it  is  essential  to  the  proper  and  complete  adjustment  of 
the  questions  presented  in  this  case  that  said  parties  should 
be  made  parties  to  this  action,  and  pray  that  they  may  be  so 
joined.  Said  appealing  defendants  also  file  a  cross-complaint 
wherein  they  set  forth  severally  the  rights  of  each  to  the  use  of 
the  waters  of  said  Eaft  river,  and  that  the  other  defendants 
claim  some  interest  in  the  waters  of  Raft  river  and  its  tribu- 
taries adverse  to  that  of  said  cross-complainants^  and  that  the 
plaintiffs  also  claim  some  interest  in  said  waters  of  Raft  river 
and  its  tributary,  Cassia  creek,  adverse  to  said  cross-complain- 
ants, and  pray  that  the  parties  having  or  claiming  to  have  inter- 
st  in  said  waters  of  Raft  river  or  its  tributaries  may  be  brought 
in  and  made  parties  to  this  action,  and,  when  so  brought  in, 
they  be  required,  upon  service  upon  them  of  said  cross-corn* 
plaint,  to  set  forth  their  several  rights  and  interests  in  and  to 
the  waters  of  said  Raft  river  and  its  tributaries,  and  that,  upon 
the  hearing  of  this  action,  the  court  determine  and  settle  said 
adverse  claims,  and  grant  such  injunction  relief  pending  this- 
action,  and  upon  final  hearing,  as  equity  may  require,  and  make 
such  judgment  as  to  costs  as  may  seem  equitable  to  the  court,, 
and  for  general  relief.  Other  of  the  defendants  filed  answers^ 
and  cross-complaints  similar  to  that  of  appellants. 

The  bill  of  exceptions  contains  the  following,  it  being  ex- 
pressly stipulated  in  open  court  by  the  attorneys  for  all  the 
parties  that  all  pleadings  not  for  any  reason  answered  to  should 
be  considered  as  denied  as  fully  as  if  answers  denying  the  al- 
legations thereof  specifically  were  on  file  in  the  cause,  and  it 
was  so  ordered:  At  the  hearing  as  shown  by  the  bill  of  ex- 
ceptions, "after  plaintiffs  had  rested  their  case,  all  of  the  de* 
fendants,  including  those  defendants  who  were  cross-complain* 
ants,  united  in  a  motion  for  a  nonsuit,  alleging  various  proper 
grounds  of  a  nonsuit;  and  thereupon,  after  full  argument  and 
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deliberation,  the  court  granted  the  motion  of  nonsuit,  and  dis- 
missed the  complaint  of  plaintiffs.^'  Thereupon  the  defendants 
and  cross-complainants  proceeded  to  offer  evidence  in  support 
of  their  said  cross-complaints,  and  the  causes  of  action  therein 
set  forth.  Thereupon  objection  was  raised  on  behalf  of  all  the 
defendants  to  said  cross-complaints  to  the  taking  of  any  testi- 
mony on  said  cross-complaints  on  the  ground  that  said  cross- 
complainants  had  united  in  the  motion  to  nonsuit  the  plaintiffs, 
and  that  when  the  court  granted  that  motion  of  nonsuit  against 
the  plaintiffs,  and  dismissed  their  complaint,  that  disposed  of 
the  whole  litigation,  and  for  the  further  reason  that  the  cross- 
complaints  herein  are  causes  of  action  allowable  under  the  pro- 
visions of  the  statutes  of  Idaho,  which  objections  were  sustained 
by  the  court;  and  thereupon  the  court  entered  a  judgment  of 
dismissal  of  the  said  cross-complaints,  and  each  and  all  of 
them,  to  which  said  cross-complainants,  and  each  and  all  of 
them,  duly  excepted.  From  the  judgment  of  the  district  court 
dismissing  said  cross-complaints,  this  appeal  is  taken. 

The  only  question  raised  by  this  record  is,  Was  the  action 
of  the  district  court  in  dismissing  the  cross-complaints  of  the 
appellants  error  ?  It  is  true,  as  claimed  by  respondents'  counsel, 
that,  as  to  cross-bills  in  equity,  "the  general  rule  is  that  the 
dismissal  of  the  original  bill  carries  with  it  the  cross-bill,  as 
the  latter  is  ordinarily  considered  merely  an  auxiliary  of  and 
dependency  on  the  original  bill/'  (5  Ency.  of  PI.  &  Pr.  662.) 
But  the  same  authority  has  the  following :  "But  when  the  cross- 
bill sets  up  additional  facts  relating  to  the  subject  matter,  not 
alleged  in  the  original  bill,  and  asks  aflSrmative  relief  against 
complainant  in  a  matter  which  is  the  subject  of  the  original 
bill  in  the  case  thus  made,  the  dismissal  of  the  original  bill  does 
not  dispose  of  the  cross-bill,  and  the  latter  remains  for  dispo- 
sition as  if  it  had  been  filed  as  an  original  bill."  (5  Ency. 
of  PL  ft  Pr.  663,  and  authorities  cited  in  note  2.)  And  this 
is  the  rule  as  to  cross-complaints  under  the  code.  "A  cross- 
complaint  is  not  affected  by  a  dismissal  of  the  complaint,  but 
remains  for  disposition  as  though  it  were  an  original  com- 
plaint; and  this  is  so  even  although  the  plaintiff  is  nonsuited 
upon  the  motion  of  the  defendant."  (5  Ency.  of  PL  ft  Pr. 
684.) 
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We  think  the  rule  is  uniform  that  relief  may  be  had  against 
a  codefendant  or  any  party  on  cross-complaint,  or  an  answer 
containing  a  cross-complaint.  (5  Ency.  of  PL  &  Pr.  675, 
note  1.)  The  purpose  of  this  litigation  is  plain.  It  was  to 
settle  the  rights  of  the  various  parties  contending,  to  the 
waters  of  a  certain  stream.  The  plaintiffs  institute  the  suit, 
call  in  numerous  defendants,  who  set  up  by  answer  their  sev- 
eral defenses  to  the  action  of  plaintiffs,  and  also,  by  cross- 
complaints,  set  up  their  own  claims  to  the  waters  of  said 
stream  as  against  each  other  and  the  plaintiffs  also.  The 
plaintiffs  fail  in  making  their  case,  and  suffer  nonsuit.  We 
have  been  unable  to  find  a  single  authority  holding  that  in 
such  a  case  the  cross-complainants — ^that  is,  the  defendants 
who  have  filed  cross-complaints,  and  are  asking  affirmative 
relief  both  against  the  plaintiffs  and  their  codefendants — are 
not  entitled  to  have  such  relief  in  this  action.  The  judgment 
of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings.     Costs  to  appellants. 

Quarles  and  Sullivan,  JJ.,  concur. 


(January  24«  1899.) 

WELLS,    PAEGO   &   CO.    v.    ALTURAS    COMMEBCIiL 
COMPANY  (MEECHANT  &  CO.,  Intebvenebs). 

[66  Pac.  165.] 

Chattel  Mobtqage — Recording — ^Actual  Notice. — ^A  junior  mort- 
gagee, who  takes  his  mortgage  with  actual  notice  of  the  existence 
of  another  mortgage  upon  the  same  property,  and  with  the 
understanding  that  the  lien  of  his  mortgage  is  subject  to  that  of 
such  former  mortgage,  is  not  entitled  to  precedence  on  the  grounds 
that  such  former  mortgage  was  not  filed  of  record  in  the  proper 
county  recorder*s  office  prior  to  the  time  that  his  mortgage  web 
filed  in  such  office. 

Same — Good  Between  Parties — Good  Against  Junior  Mobtqaoh 
Who  Has  Acttual  Notice. — ^A  chattel  mortgage  upon  a  stock  of 
merchandise,  under  the  terras  of  which  the  mortgagor  retains  pos- 
session and  sells  in  the  usual  course  of  trade,  applying  proceeds 
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of  sale  lees  expenees  thereof  to  the  mortgage  debt,  is  valid  as 
between  the  parties  and  privies  thereto,  and  as  against  junior 
mortgages  of  the  same  kind,  taken  with  actual  notice  of  such 
former  mortgage. 
Same — Estoppel. — ^A  mortgagee  who  takes  a  mortgage  upon  a  stock 
of  merchandise,  which  mortgage  authorizes  the  mortgagor  to 
retain  possession  of  the  mortgaged  chattels,  and  sell  the  same  in 
the  usual  course  of  business,  and  who  knows  of  a  similar,  prior 
existing  mortgage  upon  the  same  chattels,  and  agrees  that  his 
mortgage  lien  shall  be  subject  to  the  lien  of  such  former  mortgage, 
is  estopped  from  questioning  the  validity  of  such  former  mort- 
gage. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Blaine  County. 

Brown  &  Henderson  and  Lyttleton  Price,  for  Appellants. 

As  between  the  different  mortgagees  litigating  here,  it  is 
entirely  immaterial  as  to  whether  these  mori^gages  were  fraud- 
ulent as  to  attaching  creditors  or  not.  Such  a  mori:gage  per- 
mitting the  mori:gagor  to  remain  and  sell  the  goods  is  not  void 
between  the  parties,  but  may  be  enforcod  at  any  time  by  the 
mortgagee.  {Bank  of  UJciaJi  v.  Moore,  106  Cal.  673,  39  Pac. 
1071 ;  People's  Sav.  Bank  v.  Bates,  120  U.  S.  556,  7  Sup.  Ct. 
Eep.  679;  Tregear  v.  Etiwanda  W.  Co.,  76  Cal.  538,  9  Am. 
St.  Rep.  245,  IS  Pac.  658;  Dodge  v.  Smith,  5  Kan.  App.  742, 
46  Pac.  990;  Chicago  Title  etc.  Co.  v.  O'Marr,  18  Mont.  568, 
46  Pac.  810,  47  Pac.  4;  Armstrong  v.  Ford,  10  Wash.  64,  38 
Pac.  867;  Wm.  B.  Grimes  etc.  Co.  v.  McKee,  51  Kan.  704,  33 
Pac.  594.)  Such  mortgages  are  not  void  as  to  any  subse- 
quent purchaser  who  takes  them  with  notice;  and  these  subse- 
quent mori;gagees  all  had  notice.  For  the  plaintiflE  had  a 
right  to  take  possession  under  that  clause  and  that  possession 
was  good  againgt  any  person  occiip\ing  with  no  better  right  than 
they  themselves  had.  (Bank  of  Woodland  v.  Duncan,  117 
Cal.  412,  49  Pac.  414;  Park  v.  Parsons,  10  Utah,  330,  37  Pac. 
571;  First  Nat.  Bank  of  Okosche  v.  Teat,  4  Okla.  454,  46  Pac. 
474;  Whittemore  v.  Fisher,  132  111.  243,  24  N.  E.  636.)  Effect 
cf  recording  and  not  filing.  The  statute  of  Idaho  in  the  Re- 
vised Statutes,  page  181,  requires  these  chattel  mortgages  to 
\m  recorded*    It  is  said  that  in  1891  the  statute  was  changed 
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providing  for  filing  and  leaving  the  document  with  the  re- 
corder. But  as  above  Btated,  each  of  the  subsequent  mort- 
gagees had  absolute  notice.  (See  pp.  168,  214,  221.)  No 
record  or  filing  was  necessary  against  the  parties  or  subsequent 
purchasers  or  mortgagees  having  notice.  (Fette  v.  Lane 
(Cal.),  37  Pac.  914;  American  Lead  Pencil  Co,  v.  Champion,  57 
Kan.  362,  46  Pac.  696;  W.  B.  Grimes  Dry  Goods  Co.  v.  Mc^ 
Kee,  61  Kan.  704,  33  Pac.  594.)  Marshall  Field  &  Co.  were 
estopped  to  deny  the  validity  of  the  prior  mortgage  which 
was  mentioned  in  their  mortgage  and  contracted  to  be  paid 
1  herein.  (Dodge  v.  Smith,  5  Kan.  App.  742,  46  Pac.  991; 
Leland  v.  Collier,  34  MicL  421.) 

Kingsbury  &  Parsons,  for  Bespondents. 

The  act  of  March  13,  1891,  page  181,  First  Session  Laws, 
requires  that  the  mortgage  be  filed  in  the  ofiSce  of  the  county 
recorder,  "to  be  kept  there  for  the  inspection  of  all  persons 
interested;  ....  provided,  that  if  the  mortgagee  receive  and 
retain  actual  possession  of  the  property  mortgaged,  he  may 
omit  the  filing  of  his  mortgage  during  the  continuance  of  such 
actual  possession.*'  The  courts  have  no  right,  no  power,  to 
extend  a  statute  so  as  to  dispense  with  any  of  the  conditions 
the  legislature  has  seen  fit  to  impose.  If  we  should  once  begin 
an  attempt  to  relieve  a  party  in  cases  of  hardship,  the  law 
would  be  in  danger  of  being  frittered  away  and  its  benefits 
be  entirely  lost  to  the  community.  Statutes  of  a  similar 
character  in  other  states  have  been  so  construed  as  to  hold 
parties  to  a  strict  performance  of  the  conditions  on  which  the 
validity  of  the  mortgage  depends.  {Gassner  i;.  Patterson,  2S 
Cal.  301,  citing  Chenyworth  v.  Daily,  7  Ind.  284 ;  Divver  v.  Jfo 
Laughlin,  2  Wend.  596, 20  Am.  Dec.  655,  and  note;  Claybom  v. 
Hill,  1  Wash.  (Va.)  177,1  Am.  Dec.  452 ;  iVeyer  v.  Gorham,  6 
Cal.  322  ;Dufficy  v.  Shields,  63  Csl.  332 ;  Stewart  v.  Piatt,  101 
TJ.  S.  738.)  A  chattel  mortgage,  where  possession  is  notgiven^ 
is  void  as  against  mortgagor's  creditors  if  not  put  on  file  in 
the  proper  office.  (W alien  v.  Rossm^n,  45  Mich.  333,  7  N. 
W.  901;  Ward  v.  Watson,  24  Neb.  695,  39  N.  W.  615.) 

A.  F.  Montandon,  for  Interveners. 
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Interveners  had  a  right  to  follow  the  mortgaged  goods 
wherever  found,  and  if  plaintiffs  converted  them  to  inter- 
veners^ damage,  they  should  account  and  the  judgment  should 
be  aflSrmed.  The  insolvency  of  the  Alturas  Commercial  Com- 
pany is  clearly  demonstrated.  Plaintiffs  are  liable  for  any 
prejudicial  act  of  theirs  to  interveners  as  subsequent  mort- 
gagees. (Coffey  on  Chattel  Mortgages,  sec.  1046;  Russell  v. 
Lm,  30  Neb.  805,  47  K  W.  193.)  In  the  light  of  the  facts 
plaintiffs'  mortgage  is  void  in  law  and  in  fact  as  to  the  Sim- 
mons Hardware  Company  and  the  Standard  Oil  Company, 
defendants  in  this  cause.  {McDonald  v.  Swisher,  57  Kan. 
205,  45  Pac.  593,  595.) 

Action  by  Wells,  Fargo  &  Co.  and  others  against  the  Alturas 
Commercial    Company  and  others.     T.    S.  Merchant    &  Co. 
and  others  intervene.    Judgment  for  defendants,  and  plain- 
tiffs appeaL     Affirmed  as  to  certain  defendants,  and  reversed 
as  to  others. 

On  September  15,  1894,  the  Alturas  Commercial  Company, 
a  corporation  doing  business  at  Hailey,  Alturas  county,  Idaho, 
executed  a  chattel  mortgage  upon  a  stock  of  general  merchan- 
dise, fixtures,  and  other  chattels  in  said  town  of  Hailey  to  the 
plaintiffs  Wells,  Fargo  &  Co.  and  Fred  J.  Keisel  &  Co.,  the 
appellants  here,  to  secure  a  note  of  that  date  to  Wells,  Fargo 
&  Co.  of  $6,806.63,  and  one  note  of  same  date  to  Fred  J. 
Keisel  &  Co.  for  $3,472.65,  both  notes  due  thirty  days  after 
said  date.  Said  lyortgage  was  recorded  in  the  office  of  the 
county  recorder  in  and  for  Alturas  county  on  the  eighteenth 
day  of  September,  1894,  but  was  not  filed  of  record  in  said 
county  recorder's  office  until  the  thirty-first  day  of  October, 
1894.  Said  mortgage  provided  that  the  mortgagor  might  re- 
main in  possession  of  the  mortgaged  property,  and  sell  same 
in  the  usual  course  or  manner  of  trade,  as  the  agent  of  the 
mortgagees,  applying  the  proceeds  of  the  sales,  less  the  ex- 
pense of  making  them,  to  the  payment  of  said  notes.  On 
October  16,  1894,  the  Alturas  Commercial  Company  executed 
another  mortgage  on  the  same  chattels  to  the  defendants 
Marshall  Field  &  Co.  to  secure  a  note  dated  October  15,  1894, 
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for  $1,761.44,  due  thirty  days  after  date,  and  in  this  mort- 
gage it  is  recited  as  follows :  "And  aftCT  a  prior  lien  and  chat^ 
tel  mortgage  on  said  stock  of  goods,  made  by  said  first  parties 
on  the  fifteenth  day  of  September,  1894,  to  Wells,  Fargo  & 
Co.  and  Fred  J.  Keisel  &  Co.,  has  been  satisfied,  the  said  first 
party  may  sell,  and  continue  to  sell,  said  goods,  wares,  and 
merchandise  in  the  usual  course  and  manner  of  trade  as  the 
agent  of  said  second  parties,  and  apply  the  proceeds  of  such 
sales,  less  the  expense  of  making  them,  to  the  payment  of  said 
note^^ — ^which  mortgage  was  recorded  in  said  county  recorder's 
oflBce  October  16,  1894,  but  not  filed  of  record  until  Xovember 
1,  1894.  On  October  23,  1894,  said  Alturas  Commercial  Com- 
pany executed  a  mortgage  on  the  same  chattels  to  the  inter- 
veners, Henry  W.  King  &  Co.,  Thatcher  Milling  &  Elevator 
Company,  and  the  Siegel  Clothing  Company,  to  secure  notes 
due  sixty  days  after  said  date  for  the  sums  of  $1,058,  $417.66, 
and  $783,  respectively,  which  mortgage  recited  that  it  was 
subject,  'Tiowever,  to  valid  prior  rights  wherever  the  same 
may  be  foimd.^'  This  mortgage  provided  that  the  mortgagor 
might  retain  said  chattels,  and  "sell  said  goods,  wares,  etc^ 
in  the  usual  course  of  trade,  as  the  agent  of  said  mortgagees^ 
and  apply  the  proceeds  thereof  in  payment  of  said  notes^ 
though  neither  of  them  may  then  be  due;  mortgagees,  and  each 
of  them,  to  pay  to  mortgagors  out  of  said  proceeds,  and  not 
otherwise,  the  necessary  expenses  of  making  such  sales.''  This 
mortgage  was  filed  of  record  in  said  county  recorder's  office 
October  24,  1894,  at  12:25  o'clock  P.  M..  On  October  23,. 
1894,  said  Alturas  Commercial  Company  executed  a  mortgage 
upon  said  chattels  to  the  intervener,  the  California  Powder 
Works,  a  corporation,  to  secure  a  note  of  said  date  for  the 
sum  of  $1,800,  due  sixty  days  after  date,  "subject  to  prior 
valid  rights,  wherever  the  same  may  be  found,"  which  mort- 
gage provided  that  the  mortgagor  might  remain  in  possession, 
and  sell  the  chattels  in  the  usual  course  of  trade,  applying  the 
proceeds,  less  expenses  of  sale,  on  said  note,  and  which  mort- 
gage was  filed  of  record  in  the  office  of  said  county  recorder 
October  24,  1894,  at  12:20  o'clock  P.  M.  On  October  26, 
1894,  said  Alturas  Commercial  Company  executed  to  the  in- 
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tervener  T.  S.  Merchant  a  chattel  mortgage  on  said  chattels 
to  secure  a  note  of  that  date  for  $740,  "subject  to  prior  valid 
rights,  wherever  the  same  may  be  found,  which  mortgage  pro- 
vided that  the  mortgagor  might  remain  in  possession  and  sell 
the  chattels  in  the  usual  course  of  trade,  applying  proceeds, 
less  expenses  of  sale,  on  said  note;  and  which  mortgage  was 
filed  of  record  in  said  county  recorder's  oflSce  October  26,  1894, 
at  2:46  o'clock  P.  M.  October  22d  and  23d  the  defendants 
Simmons  Hardware  Company,  Paxton  &  Gallagher,  Tootle, 
Wheeler  &  Hotter,  and  the  Standard  Oil  Company,  respec- 
tively, obtained  attachments  in  suits  brought  by  them  as 
plaintiffs  against  the  Alturas  Commercial  Company  as  de- 
fendant, and  caused  portions  of  said  stock  of  merchandise  to 
be  seized  and  levied  upon  by  the  defendant  Jackson,  as  sheriff 
of  Alturas  county.  Each  of  said  mortgages  provided  for 
reasonable  attorney  fees  in  case  of  foreclosure.  The  plaintiffs 
took  possession  of  the  mortgaged  property  which  had  not  been 
seized  under  said  attachments  on  the  twenty-seventh  day  of 
October,  1894,  inventoried  the  same,  and  sold  the  same,  some 
at  wholesale,  and  some  at  retail,  paying  out  of  the  proceeds 
the  expense  of  making  the  sales.  There  being  a  balance  un- 
paid on  said  mortgage  debts  to  the  plaintiffs,  they  commenced 
this  action  against  the  Alturas  Commercial  Company,  Sim- 
mons Hardware  Company,  Paxton  &  Gallagher,  Tootle, 
Wheeler  &  Hotter,  and  A.  J.  Jackson  on  the  thirty-first  day 
of  October,  1894,  to  foreclose  said  mortgage.  The  defendant 
Alturas  Commercial  Company  did  not  answer.  The  defendants 
Harshall  Field  &  Co.  answered,  and  set  up  their  mortgage,  and 
claimed  priority  of  lien  as  against  the  plaintiffs.  The  other 
mortgagees'  names  came  into  the  action  as  interveners,  and 
by  their  complaints  in  intervention  set  up  their  respective 
mortgages,  charged  waste  against  plaintiffs,  and  claimed  prior 
liens  to  plaintiffs,  and  demanded  an  accounting  from  plain- 
tiffs. The  defendants,  Paxton  &  Gallagher,  Tootle,  Wheeler 
&  Co.,  and  Kuh,  Nathan  Fisher  Company  on  the  trial 
abandoned  the  action  and  the  claims  to  attachment  liens 
on  the  mortgaged  chattels.  The  court  tried  the  cause  with- 
out  the    intervention   of   a   jury,    made    numerous    findings 
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of  fact,  and  rendered  judgment  in  favor  of  defendants  and  in- 
terveners and  against  plaintiffs,  as  follows:  Dismissing  the 
action  as  against  the  defendant  Jackson  and  the  attaching 
creditor  defendants,  and  for  recovery  by  the  defendants, 
Marshall  Field  &  Co.  of  the  sum  of  $1,761.44,  with  in- 
terest  thereon  at  the  rate  of  seven  per  cent  per  annum 
from  October  15,  1894,  and  $175  attorney  fees;  and  to 
the  intervener  the  California  Powder  Works  in  the  sum 
of  $1,800,  with  interest  thereon  at  the  rate  of  ten  per 
cent  per  annum  from  October  24,  1894,  and  $175  attorney 
fees;  to  the  interveners  Henry  King  &  Co.,  Thatcher  Milling 
&  Elevator  Company,  and  the  Siegel  Clothing  Company  the 
respective  sums  of  $1,058,  $417.66,  and  $783,  with  interest  to 
each  on  said  respective  amounts  at  the  rate  of  ten  per  cent 
per  annum  from  October  24,  1894,  and  attorne/s  fees  in  the 
sum  of  $175;  to  the  intervener  T.  S.  Merchant  the  sum  of 
$740,  with  interest  thereon  at  the  rate  of  ten  per  cent  per  an- 
num from  October  26,  1894,  and  attorney's  fees  in  the  sum 
of  $100.  The  plaintiffs  moved  for  a  new  trial,  which  was 
denied.  The  order  denying  a  new  trial  was  lost  from  the 
files,  but  its  existence  and  loss  is  suflBciently  proven  by  numer- 
ous affidavits.  The  evidence  is  set  forth  in  full  in  the  record. 
It  was  admitted  on  the  trial  that  the  mortgages  of  the  inter- 
veners were  taken  with  knowledge  of  the  existence  of  plain- 
tiffs' mortgage,  and  with  the  understanding  that  their  mort- 
gages were  subject  to  the  mortgage  of  the  plaintiffs.  The 
trial  court  held  the  mortgage  of  plaintiffs  to  be  fraudulent 
and  void,  and  charged  the  plaintiffs  with  the  gross  amount  of 
the  sales  made  by  the  mortgagor  while  it  was  in  possession, 
and  with  the  payments  made  to  plaintiffs  by  the  mortgagor, 
and  with  the  inventory  of  the  goods  made  at  the  time  that 
plaintiffs  took  possession  of  that  portion  of  the  mortgaged 
property  that  had  not  been  sold  or  attached,  and  with  some  of 
the  mortgaged  chattels  which  are  yet  unsold.  This  appeal  is 
from  the  order  denying  a  new  trial,  and  from  the  judgment 

QUARLES,  J.  (After  Stating  the  Pacts.)— It  is  conceded 
by  the  appellants  that  the  judgment,  in  so  far  as  it  dismissed 
the  action  against  the  attaching  creditors  Simmons  Hardware 
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Company  and  Standard  Oil  Company^  and  A.  J.  Jackson^ 
sheriff^  was  proper.  This  eliminates  from  the  consideration  of 
this  case  all  questions  as  to  the  validity  of  the  mortgages  in 
question  as  against  attaching  creditors^  and  briugs  us  to  the 
question  of  the  rights  of  the  mortgagees  as  among  themselves. 
No  question  of  purchase  without  notice  arises.  It  is  conclu- 
sively shown  by  the  record  that  the  defendants  and  interveners 
holding  mortgages  on  the  mortgaged  chattels  in  question  took 
their  mortgages  with  actual  notice  of  the  existence  of  the 
mortgage  of  plaintiffs^  and  with  the  express  understanding 
that  their  mortgages  were  subject  to  the  mortgage  of  the 
plaintiffs.  A  mortgagee  who  takes  a  mortgage  on  property 
which  is  already  mortgaged  with  actual  notice  of  such  mort- 
gage, and  agrees  that  his  lien  shall  be  subject  to  such  former 
mortgage^  takes  subject  to  such  former  mortgage,  although 
the  latter  may  not  have  been  filed  of  record  in  the  county  re- 
corder's oflBce  of  the  county  in  which  the  mortgaged  property 
is  situated,  as  required  by  statute,  at  the  time  of  the  execution 
and  filing  of  the  latter  mortgage.  It  is  contended  by  the 
junior  mortgagees  that  the  mortgage  to  the  plaintiffs  is  void, 
for  the  reason  that  it  was  understood  between  the  mortgagor 
and  plaintiffs,  at  the  lime  the  mortgage  was  given,  that  the 
mortgagor  should  buy  new  goods  out  of  the  proceeds  of  sales 
of  the  mortgaged  chattels,  and  might  pay  old  debts  out  of 
same.  If  this  contention  was  sustained  by  the  evidence,  it 
would  result  that  the  mortgage  was  intended  to  enable  the 
mortgagor  to  continue  business,  and  hold  its  creditors  off, 
thus  delaying  them.  A  mortgage  given  with  such  intent  or 
for  such  purpose  would  be  void  under  our  statutes.  We  have 
carefully  examined  the  evidence  and  the  entire  record,  which 
is  very  voluminous,  and  do  not  think  the  evidence  sufficient  to 
sustain  this  contention.  Neither  of  the  officers  or  agents  of 
the  plaintiffs  were  present  when  the  mortgage  was  executed. 
It  was  drafted  in  Utah,  by  the  attorney  for  the  plaintiffs,  and 
sent  to  the  mortgagor,  for  execution,  through  the  mails.  There 
is  some  evidence — ^unsatisfactory,  however — showing  that  agents, 
not  only  of  plaintiffs,  but  of  the  junior  mortgagees,  knew  that 
some  of  the  proceeds  of  the  sales  were  being  applied  to  pur- 
Idaho,  Vol.  6-33 
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chasing  new  goods  to  replenish  the  stock.  As  to  this  condi- 
tion, no  complaint  appears  to  have  been  made  by  any  of  the 
mortgagees,  all  of  whom  knew,  or  h$id  the  means  of  ascertain- 
ing, what  was  being  done  with  the  proceeds  of  the  sales  of  the 
mortgaged  chattels  by  the  mortgagor;  and  neither  of  them  is 
in  any  better  position  than  the  others.  The  junior  mortgages 
are,  in  substance  and  effect,  the  same,  as  to  the  terms  and 
conditions,  as  that  of  the  plaintiff's.  This  being  true,  and 
each  of  them  having  been  taken  with  actual  notice  of  plain- 
tiffs' mortgage,  and  expressly  subject  thereto,  neither  of  the 
junior  mortgagees  are  in  position  to  question  the  validity  of 
the  mortgage  of  plaintiffs.  All  of  them  being  on  the  same 
footing,  they  must  stand  or  fall  together.  Conceding  that  each 
of  the  mortgages  in  question  here  is  void  as  against  attaching 
creditors  or  bona  fide  purchasers  without  notice,  yet  as  be- 
tween the  parties  to  these  mortgages,  and  as  among  the  different 
mortgagees  here,  each  of  the  mortgages  in  question  are  valid, 
the  priority  of  one  over  another  depending  alone  upon  the 
time  of  the  execution  and  delivery  of  the  mortgages,  respec- 
tively. The  priority  in  this  case,  as  shown  by  the  record,  is  as 
follows:  1.  Mortgage  of  the  plaintiffs;  2.  That  of  defendants 
Marshall  Field  &  Co.;  3.  That  of  California  Powder  Works; 
4.  That  of  Henry  King  &  Co.,  Thatcher  Milling  &  Elevator 
Company  and  Siegel  Clothing  Company;  5.  That  of  T.  S. 
Merchant.  Under  the  facts  of  this  case,  the  junior  mort- 
gagees, and  each  of  them,  are  estopped  from  questioning  the 
validity  of  the  mortgage  to  the  plaintiffs. 

The  plaintiffs  must  account  in  this  action  for  what  was 
paid  on  their  mortgage  debt  by  the  mortgagor,  and  also  for 
the  proceeds  of  sales  made  by  plaintiffs  under  their  mort- 
gage, whether  for  cash  or  on  credit,  from  which  the  actual 
and  reasonable  expenses  of  making  such  sales  shall  be  de- 
ducted. And  judgment  foreclosing  plaintiffs'  mortgage  must 
be  made  and  entered,  and  the  proceeds  of  sale  of  the  mort- 
gaged property,  less  the  expenses  of  makiug  the  sale,  either  by 
said  private  sales  or  under  the  judgment  of  foreclosure,  shall 
be  applied  on  the  mortgage  debts  aforesaid  in  the  priority 
above  named.     The  judgment  is  affii'med  as  to  the  defendants 
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Simmons  Hardware  Company,  Standard  Oil  Company,  and 
A.  J.  Jackson,  and  is  reversed  as  to  all  of  the  other  parties, 
and  the  cause  remanded  .to  the  district  court  for  further  pro- 
ceedings consistent  with  the  views  herein  expressed.  Inas- 
much as  the  transcript  in  this  case  is  not  made  up,  arranged, 
and  printed  in  the  manner  required  by  the  rules  of  this  court, 
the  same  not  being  arranged  in  chronological  order,  and  con- 
taining the  title  of  the  cause  a  number  of  times,  numerous 
aliidavits  of  verification,  and  the  stenographic  minutes  of  the 
court  reporter,  the  cost  of  procuring  and  printing  said  tran- 
script will  not  be  allowed  to  the  appellants,  but  appellants  are 
allowed  all  other  costs  of  appeal. 

Huston,  C.  J.,  concurs. 

Sullivan,  J.,  owing  to  sickness,  was  unable  to  sit  at  the 
hearing,  and  took  no  part  in  the  decision. 

ON  BEHEARING. 
(March  3,  1899.) 

HUSTON",  C.  J. — The  petition  for  rehearing  presents  no 
question  which  was  not  fully  considered  either  on  motion  to 
dismiss  or  on  the  original  bearing.  The  motion  to  dismiss 
was  based  upon  the  ground  that  briefs  were  not  served  wilhin 
the  time  required  by  the  rules,  and  that  the  transcript  was  not 
in  chronological  order,  which  motion  was  denied.  It  is  now 
insisted  that  the  court  should,  of  its  own  motion,  have  dis- 
missed the  appeal,  for  the  reason  that  no  evidence  of  service 
of  appeal  is  contained  in  the  transcript.  A  complete  answer 
to  this  contention  is  that  the  appellants,  on  suggestion  of 
diminution  of  the  record,  were  permitted  to  bring  up  a  certi- 
fied copy  of  the  original  notice  of  appeal  and  proof  of  service 
thereof,  from  which  it  appears  that  the  notice  of  appeal  was 
served  upon  aU  of  the  defendants  and  interveners.  We  are 
fully  convinced  that  the  decision  herein  is  correct,  and,  no 
reason  being  shown  why  a  rehearing  should  be  granted,  the 
petition  therefor  is  hereby  denied. 

Quarles,  J.,  concurs. 

Sullivan,  J.,  took  no  part  in  the  decision. 
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(March   18,  1899.) 

In  re  FRED  MARSHALL. 
[5«  Pac.  470.] 
Habeas   Ck>BPns — Information — Jubisdiction. — When    the   petitioner 
ia  imprisoned  on  a  bench  warrant  issued  upon  an  information 
irregular  upon  its  face,  but  which  charges  a  public  offense  within 
the  jurisdiction  of  the  trial  court,  the  writ  of  habeas  corpus  does 
not  lie,  as  euch  writ  cannot  be  substituted  for  a  writ  of  error. 
(Syllabus  by  the  court.) 

An  origiinal  proceeding  in  supreme  court  for  writ  of  habeas 
corpus. 

J.  L.  Niday,  for  Petitioner. 

The  county  attorney  has  no  authority  to  file  an  information 
except  when  the  defendant  has  had  a  preliminary  examination 
as  required  by  law,  and  has  been  regularly  committed  by  a  mag- 
istrate. (Const.,  art.  1,  sec.  8;  First  Sess.  l-iaws,  186.)  The 
object  of  requiring  a  preliminary  examination  in  a  criminal  case 
is,  primarily,  for  the  benefit  of  the  accused,  and  to  protect  him 
from  being  restrained  of  his  liberty  unless  he  conseiits  thereto, 
until  the  state  has  made  a  prima  facie  case  against  him.  This 
is  a  right  given  to  everyone  accused  of  crime.  (State  v.  Lar- 
kins,  6  Idaho,  200,  47  Pac.  945.) 

S.  H.  Hays.  Attorney  General,  for  the  State. 

No  brief  filed. 

QUARLES,  J.— The  defendant  applies  for  a  writ  of  habeas 
corpus.  The  petition  alleges,  ss  ground  for  the  writ,  the  fol- 
lowing, to  wit :  1.  That  the  act  approved  March  6,  1893,  which 
amends  the  information  act  of  1891,  was  not  paeeed  in  the  man- 
ner required  by  the  constitution,  and  is  void;  2.  That  the  infor- 
mation was  not  verified  by  the  oath  of  tbe  county  attorney  who 
filed  it,  or  by  any  one  else. 

The  facts  all'eged  in  the  petition  show  that  the  petitioner  was 
arrested  about  December  6,  1898,  under  a  complaint  charging 
him  with  grand  larceny  committed  in  Ada  county,  and  was  ou 
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the  twelfth  day  of  December,  1898,  examined  before  C.  C.  Sig- 
gins,  a  justice  of  the  peace  in  and  for  West  Boise  precinct,  in 
said  county,  and  committed  by  said  magistrate  to  answer  to  the 
district  court,  and  his  bail  fixed  at  the  sum  of  $200,  which  he 
gave;  that  on  January  30,  1899,  Edward  J.  Frawley,  county  at- 
torney for  said  Ada  county  filed  an  information  in  the  district 
court  in  and  for  said  county,  charging  said  petitioner  with  the 
same  offense  for  which  he  had  been  committed,  whereupon 
a  bench  warrant  was  issued  against  the  petitioner,  under 
which  he  was  arrested  and  under  which  he  was,  and  still 
is,  confined  by  J.  P.  Campbell,  sheriflE  of  said  Ada  county; 
that  said  information  was  not  sworn  to  by  said  county 
attorney,  or  sworn  to  at  all,  for  which  reason  the  said  district 
court  did  not  acquire  jurisdiction  of  the  person  of  the  petitioner ; 
that  on  March  4,  1899,  petitioner  made  application  to  the  Hon- 
orable George  H.  Stewart,  district  judge,  upon  a  petition  set- 
ting forth  the  facts  disclosed  in  his  petition  herein,  for  a  writ 
of  habeas  corpus,  which  writ  was  denied  him  by  said  district 
judge ;  that  he  is  still  imprisoned  illegally  under  said  bench  war- 
rant issued  npon  said  information.  The  petition  is  inconsistent, 
in  this :  It  alleges  in  one  place  that  the  petitioner  had  a  prelim- 
inarj'  examination  before  the  committing  magistrate,  who  held 
him  "on  the  charge  set  forth  in  said  complaint,  as  shown  by 
the  depositions  taken  on  said  examination  heretofore  referred  to, 
and  made  a  part  hereof,'*  while  in  another  place  it  avers  "that 
the  said  Fred  Marshall  has  never  had  a  preliminary  examina- 
tion on  the  offense  charged  in  the  information,  and  has  not  been 
committed  by  a  magistrate  on  the  alleged  offense  set  forth  in 
said  information,  that  he  has  never  waived  such  preliminary  ex- 
amination on  the  same,  and  that  he  is  not  a  fugitive  from  jus- 
tice/' Attached  to  the  petition,  as  exhibits,  are  copies  of  the 
complaint  filed  before  the  committing  magistrate,  copy  of  the 
order  of  commitment,  copy  of  the  information,  and  a  copy  of 
the  journal  entries,  showing  the  manner  in  which  the  act  of 
March  6, 1893,  was  passed;  but  the  depositions,  nor  copies  there- 
of, taken  before  the  committing  magistrate,  are  not  in  the  rec- 
ord before  us. 

It  is  a  well-settled  rule  of  law  that  irregularities  in  an  in- 
dictment or  information  are  not  open  to  review  on  application 
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for  writ  of  habeas  corpus.     Conceding  the  facts  to  be  a^  stated 
in  the  petition  the  writ  mufit  be  denied;  for  it  appears  that  the 
district  couri;  had  jurisdiction  both  of  the  offense,  and  of  the 
person  of  the  petitioner.     If  the  act  of  l^Iarch  6,  1893,  is  void, 
the  act  of  March  13,  1891,  is  valid;  and  the  only  change  at- 
tempted in  it  by  the  act  of  March  6,  1893,  is  to  repeal  that  part 
of  section  3  (Act  March  13,  1891)  relating  to  the  verification 
of  the  information.     Now,  if  it  be  necessary  to  verify  the  in- 
formation, the  failure  to  do  so  is  an  irregularity  only,  and  one 
which  cannot  be  reviewed  in  this  proceeding,  but  may  be  cured 
in  the  trial  couri;  below,  or  reviewed  by  the  trial  court  on 
motion  for  new  trial,  or  by  this  couri;  on  appeal.     It  is  unneces- 
sary to  decide  whether  said  act  of  March  6,  1893,  was  constitu- 
tionally passed  or  not,  as,  whether  it  be  held  valid  or  not,  the 
application  of  the  petitioner  must  be  denied  for  the  reasons 
above  given.     It  being  unnecessary  to  decide  upon  the  validity 
of  the  act  of  March  6,  1893,  former  decisions  of  this  couri?  pre- 
clude us  from  doing  so.     {Commissioners  v.  Mayhew,  6  Idaho, 
672,    61  Pac.  411;  State  v.  RidenbaugK  5  Idaho,  710,  61  Pac 
760;  State  v.  Baker,  ante,  p.  496,  56  Pac.  81.)     If  the  defend- 
ant  had  no  preliminary  examination,  and  did  not  waive  same, 
he  should  present  that  question  to  the  trial  court  when  called  on 
to  plead  or  be  held  to  have  waived  it.     (State  v.  Clark,  4  Idaho, 
7,  35  Pac.  710;  State  v.  Larkins,  6  Idaho,  200,  47  Pac.  945.) 
"Neither  a  departure  from  the  form  or  mode  prescribed  by  this 
code  [Penal  Code]  in  respect  to  any  pleading  or  proceeding,  nor 
an  error  or  mistake  therein,  renders  it  invalid,  unless  it  ha3 
actually  prejudiced  the  defendant,  or  tended  to  his  prejudice  in 
respect  to  a  substantial  right."     (Idaho  Rev.  Stats.,  sees.  7687, 
8236;  Territory  v.  Anderson,  2  Idaho,  673,  21  Pac.  417;  Bon- 
ney  v.  State,  3    Idaho,  288,  29    Pac.  185.)     The  irregularity 
complained  of,  if  it  be  an  irregularity,  can  be  taken  advantage 
of  by  the  defendant  by  motion  to  set  aside  the  information. 
(See  Rev.  Stats.,  sec.  7730;  Act  March  13,  1891,  sec.  4;  fetsb. 
Laws  1890-91,  p.  185.)     The  objection  is  waived,  if  not  made 
by  motion.     (Rev.  Stats.,  sec.  7731.) 

The  object  of  this  proceeding  on  the  part  of  the  petitioner 
is  to  review  and  take  advantage  of  alleged  irregularities  in  a 
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dimiiial  case  pending  against  him  in  a  court  of  competent  jnria- 
diction.  The  showing  made  in  the  petition  is  not  suflScient,  un- 
der our  code,  to  authorize  the  discharge  of  the  petitioner.  It 
*  appearing  that  the  writ  demanded  ought  not  to  issue,  under  the 
provisions  of  Revised  Statutes,  section  8343,  the  same  is  hereby 
denied. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(May  2,  1809.) 

BAENES  V.  BUFFALO  PITTS  COMPANY. 
[57  Pac.  267.] 

APFBAL — UNDEBTAKINO  OW  APPEAIi — FORECLOSUBE  OF  MORTGAGE — SXATC 

OF  Execution. — On  appeal  from  a  judgment  for  foreclosure  of 
a  mortgage  upon  personal  property,  an  undertaking  in  the  »um  of 
$300  is  sufficient  to  stay  the  execution  of  the  judgment  pending 
the  appeal,  and  if  the  district  court  requires  the  appellant  to  give 
a  further  undertaking  to  stay  execution,  such  undertaking  is  void 
and  cannot  be  enforced  against  the  sureties  therein. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County. 

George  W.  Goode  and  Warren  Truitt,  for  Appellant. 

Appellant  claims  that  when  an  appeal  is  perfected  from  such 
an  order  or  judgment  as  the  one  appealed  from,  all  proceedings 
in  the  cause  are  stayed  until  the  determination  of  such  appeal. 
(Idaho  Rev.  Stats.,  sec.  4814;  Buggies  v,  Superior  Court,  103 
CaL  125,  37  Pac.  211 ;  Livermore  v.  Campbell  52  Cal.  75 ;  Chou- 
teau V.  Rowse,  90  Mo.  191,  2  S.  W.  209 ;  Petrie  v.  Muskegon  C. 
Judge,  98  Mick  130,  56  N.  W.  1109;  Woodrum  v.  Kirkpatrick, 
2  Swan  (Tenn.),  218;  2  Ency.  of  PI.  &  Pr.  327  et  seq.iKauf- 
man  v.  Superior  Court,  108  Cal.  446,  41  Pac.  476.) 

S.  S.  Denning,  for  Respondent,  cites  no  authorities  on  this 
point  decided  by  the  court. 
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HUSTON,  C.  J.— Plaintiff  brought  action  against  defendant 
nnder  the  provisions  of  section  3364  of  the  Revised  Statutes 
to  recover  $100  penalty,  and  $300  damages,  for  defendant's 
refusal  to  discharge  a  mortgage  alleged  to  have  been  fully  satis- 
fied. The  answer  put  in  issue  the  material  allegations  of  the 
oomplaint,  and  at  the  same  time  defendant  filed  a  cross-com- 
plaint, alleging  the  sum  of  $402.15  and  an  attorney's  fee  of 
$40  to  be  due  on  the  promissory  notes  secured  by  said  mort- 
gage, and  demanding  judgment  and  decree  foreclosing  said 
mortgage.  Judgment  and  decree  for  the  amount  claimed  by 
defendant  in  its  crossrcomplaint  was  rendered  by  the  district 
court,  from  which  plaintiff  appealed  to  this  court,  where  the 
judgment  of  the  district  court  wdLS\  affirmed.  {Barnes  v.  Agrir 
cultural  Works,  ante,  p.  259,  55  Pac.  237.) 

Upon  taking  appeal  from  the  judgment  and  decree  of  the 
district  court,  in  favor  of  the  defendant,  the  plaintiff  in  said 
action  filed  his  undertaking  on  appeal  in  the  sum  of  $300, 
and  subsequently,  by  order  of  the  court,  filed  an  additional  bond 
in  the  sum  of  $150,  as  fixed  by  the  court,  "to  pay  any  deficiency 
arising  from  the  sale  of  said  property,  and  under  said  statutory 
obligationa*'  Subsequently  the  judge  of  the  district  court  set 
4iwde  its  order  so  made  as  ^'erroneous  and  void,'*  and  required 
the  appellant  in  that  action  to  give  a  bond  in  double  the  amount 
of  the  judgment  and  decree;  which  order  was  complied  witii  by 
the  plaintiff  in  said  action  by  filing  a  new  undertaking  for  costs 
in  tljc  sum  of  $300,  and  a  stay  bond  in  the  sum  of  $950,  that 
being  the  amount  fixed  by  the  judge  of  the  district  court,  and 
the  9um  being  more  than  double  the  amount  of  the  judgment  or 
decree  rendered  in  said  cause,  which  was  $450.85.  On  the  com- 
ing down  of  the  remitiitur,  the  appellant  in  said  action  moved 
for  judgment  on  the  undertaking  on  appeal  against  the  sureties 
therein,  under  the  provisions  of  section  4810  of  the  Revised 
Statutes.  The  plaintiff  filed  objections  to  said  motion,  which 
objections  were  sustained  by  the  court,  and  the  motion  over- 
ruled, from  which  action  of  the  district  court  this  appeal  is 
taken. 

The  only  matter  before  us  for  review  on  this  appeal  is  the  ac- 
tion of  the  district  court  in  overruling  defendant's  motion  for 


Digitized  by  VjOOQIC 


May,  1899.]         Babnes  v.  Bupfalo  Pitts  Co.  621 

Opinion  of  the  Court— Huston,  G.  J. 

judgment  againgt  the  sureties  on  the  undertaking  on  appeal. 
It  is  contended  by  appellant — ^first,  that  the  undertaking  in 
question  was  authorized  by  sections  4810  and  4813  of  the  So- 
vised  Statutes;  second,  that  if  the  undertaking  "was  not  au- 
thorized by  statute,  still  the  judge  had  jurisdiction  of  the  subject 
matter,  and,  if  bis  judgment  or  order  wafi  erroneous^  it  ought 
to  have  stood  upon  its  exceptions,  and  taken  an  Appeal  to  this 
court  from  such  order  or  objection** ;  third,  "conoeding  that  the 
bond  was  not  authorized  either  under  section  4810  or  section 
4813,  still  the  court  was  authorized  to  order  and  demand  the 
bond  under  sections  4  and  3925  of  the  Code  of  Idaho."  The 
fourth  contention,  we  think,  is  altogether  too  speculatiYe  to  re- 
quire consideration. 

As  to  the  first  proposition  of  appellant :  Section  4810  of  the 
Bevised  Statutes  provides  for  and  defines  the  kind  of  undertak- 
ing required  in  an  appeal  from  a  money  judgment.  This  was 
not  an  appeal  from  a  money  judgment.  The  action  was  for  the 
foreclosure  of  a  chattel  mortgage.  The  judgment  and  decree 
was  for  a  foreclosure  and  sale  of  the  mortgaged  property.  There 
can  be  no  money  judgment  entered  in  an  action  to  forecloe^  a 
mortgage  lien^  except  as  provided  in  section  4520  of  the  Re- 
vised Statutes,  to  wit :  '* And  if  it  appear  from  the  sheriflE^s  re- 
turn that  the  proceeds  are  insufficient  and  a  balance  still  re- 
mainfl  due,  judgment  can  then  be  docketed  for  such  balance, 
against  the  defendant  or  defendants  personally  liable  for  the 
debt,  and  it  becomes  a  lien  on  the  real  estate  of  such  judgment 
debtor,  as  in  other  cases  on  which  execution  may  be  issued.*' 
The  statement  in  the  decree,  "that  the  defendant,  the  Buffalo 
Pittfl  Company,  do  have  and  recover  from  plaintiff,  Thomas 
Barnes,  the  sum  of  $442.15,  with  interest  thereon  at  the  rate 
of  seven  per  cent  per  annum  from  date  hereof,  together  with 
costs  of  suit,  hereby  taxed  at  $8.70,'*  is  not  a  money  judgment. 
No  execution  could  be  issued  thereon ;  but  when  the  mortgaged 
property  has  been  exhausted,  and  there  still  remains  a  balance 
due  the  creditors,  he  may  have  a  judgment  docketed  "for  such  bal- 
ance against  the  defendant  or  defendants  personally  liable  for 
the  debt,**  etc.  It  seems  to  us  the  purpose  of  the  statute  is  plain, 
and  its  provisions  clear  and  unequivocaL 


Digitized  by  VjOOQIC 


622  Barnes  v.  Buffalo  Pitts  Co.  [6  Idaho, 

Opinion  of  the  Court — ^Huston,  C.  J. 

Section  4530  of  the  Eevised  Statutes  provides:  ''There  can 
he  but  one  action  for  the  recovery  of  any  debt,  or  the  enforce- 
ment of  any  right  secured  by  mortgage  upon  real  estate  or  per- 
sonal property  which  must  be  in  accordance  with  the  provisions 
of  this  chapter."  This  would  seem  to  settle  ihe  contention  of 
appellant  that  the  judgment  in  this  case  was  a  money  judgment, 
and  came  under  the  provisions  of  section  4810  of  the  Bevised 
Statutes  in  regard  to  undertakings  on  money  judgments.  Sec- 
tion 4813  of  the  Bevised  Statutes  applies  solely  to  appeala 
from  judgments  or  orders  directing  the  sale  or  delivery  of  pos- 
session of  real  property,  and  has  no  application  to  the  cafie 
under  consideration. 

But  appellant  contends  that,  although  the  undertaking  was  not 
authorized  either  under  sections  4810  and  4813  of  the  Bevised 
Statutes,  ''still  the  court  was  authorized  to  order  and  demand 
the  bond  under  sections  4  and  3926  of  the  Code  of  Idaho.'*  The 
benevolence  of  section  4  of  the- Bevised  Statutes,  latitudinouB  as* 
it  is,  can  hardly  be  invoked  in  this  case.  Section  3925  is  as  fol- 
lows :  "When  jurisdiction  is  by  this  code  or  any  other  statute 
conferred  on  a  court  or  judicial  officer,  all  the  means  necessary 
to  carry  it  into  effect  are  also  given ;  and  in  the  exercise  of  the 
juri^iction  if  the  course  of  proceedings  be  not  specially  pointed 
out  by  this  code  or  the  statute,  any  suitable  process  or  mode  of 
proceeding  may  be  adopted  which  may  appear  most  conformable 
to  the  spirit  of  this  code.*'  But  the  code  has  clearly  and  suc- 
cinctly pointed  out  the  procedure  to  be  followed  in  cases  such 
as  that  under  consideration,  in  sections  4809  and  4817  of  the 
Eevised  Statutes.  The  statute  having  provided  the  IJnd  of  an 
undertaking  required,  the  court  was  not  authorized  or  empow- 
ered to  demand  another  or  different  imdertaking,  and  its  order 
to  that  effect  was  void.  {8now  v.  Holmes,  64  Cal.  232,  30  Pac. 
806 ;  Powers  v.  Crane,  67  Cal.  66,  7  Pac.  135 ;  Johnson  v. 
Powers,  93  Cal.  266,  28  Pac.  1070.)  The  judgment  of  the  dis- 
trict  court  is  affirmed,  with  costs  to  respondent 

Quarles  and  Sullivan,  JJ.,  concur. 
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(May  2,  1899.) 

MILLEE  V.  HUNT. 
[57  Pac.  316.] 

Afpbai< — Order  Sustaixong  Demubbeb — Counterclaim. — ^An  order 
BUBtaining  a  demurrer  to  a  counterclaim  set  forth  in  an  answer 
may  be  reviewed  on  an  appeal  taken  from  the  final  judgment  in  the 
action  by  the  defendant. 

Foreclosure — Counterclaim  Set  Forth  m  Answer. — ^In  an  action 
by  the  mortgagee  to  foreclose  his  mortgage,  the  mortgagor  may, 
in  his  answer,  set  forth  a  counterclaim  for  purchase  money  due 
him  from  the  mortgagee  on  bargain  and  sale  of  realty,  and  it  ia 
reversible  error  to  sufftain  a  demurrer  to  such  counterclaim  on  the 
ground  that  there  is  "no  relation  or  connection  between  the  sub- 
ject matter  set  out  in  plaintiff's  complaint  and  the  said  counter- 
claim.'' 

IifSXTRANCB  Premiums. — ^Insurance  premiums  voluntarily  paid  by  the 
mortgagee,  who  insures  the  mortgaged  property,  cannot  be  recov- 
ered by  him  in  the  absence  of  a  provision  in  the  mortgage  author- 
izing him  to  insure  the  mortgaged  property  at  the  expense  of  the 
mortgagor. 

(Syllabus  by  Ihe  court.) 

APPEAL  from  District  Court,  Idaho  County. 

James  De  Haven,  for  Appellant 

The  counterclaim  arose  out  of  the  same  transaction  set  forth 
in  the  plaintiffs  complaint.  It  is  a  cause  arising  on  contract 
and  existed  at  the  commencement  of  the  action.  It  is  also  a 
cause  of  action  in  favor  of  defendant,  William  Hunt,  and 
against  the  plaintiff.  The  court  may  determine  any  contro- 
versy between  the  parides  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others.  (Eev.  Stats.,  sec.  4113; 
First  Nat  Bank  of  Hailey  v.  Bews,  3  Idaho,  486,  31  Pac.  816.) 
In  an  action  to  foreclose  a  mortgage,  in  a  court  of  equity,  the 
mortgagor  is  entitled  to  set  off  a  debt  due  him  from  the  com- 
plainant, in  any  case  where  a  setoff  would  be  allowed  in  an 
action  at  law.  (Richmond  v.  Lattin,  64  Cal.  273,  30  Pac.  818; 
Buni  V.  Chapman,  51  N.  Y.  555;  Wiltsie  on  Mortgage  Fore- 
closure, sec.  376;  Jones  on  Mortgages,  sec.  1496;  Pingrey  on 
Kortgages,  sec.  1766.)     In  the  absence  of  a  clause  in  the  mort- 
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gage  expressly  providing  therefor,  insurance  premitons  paid 
by  the  mortgagee  for  policies  insuring  the  premises  cannot  be 
included  in  the  decree  of  foreclosure.  (Ency.  of  PL  ft  Pr.  432, 
and  authorities  cited;  Iowa  Homestead  Co.  v.  Des  Moines  etc 
B.  B.  Co.,  17  Wall.  (U.  S.)  153.) 

J.  P.  Ailshie  and  R.  E.  McFariand,  for  Respondent. 

The  note  and  mori;gage  pleaded  are  a  joint  and  not  a  joint 
and  several  obligation,  and  not  subject  to  a  counterclaim  in 
favor  of  appellant  alone.  (Boherts  v.  Donovan,  70  Cal.  108, 
9  Pac.  180,  affirmed  in  11  Pac.  599;  McOtdre  v.  Lamb,  2 
Idaho,  378,  17  Pac.  749;  Goldstein  v.  Kraus,  2  Idaho,  294,  13 
Pac.  232;  Swanholm  v.  Beeser,  3  Idaho,  476,  31  Pac.  804.) 

QUARLES,  J.  (After  Stating  the  Facts.)— There  is  noth- 
ing in  the  motion  to  dismiss  the  appeal  requiring  extended 
consideration.  The  principal  ground  of  the  motion  is  that 
the  order  sustaining  plaintiflf's  demurrer  to  the  counterclaim 
set  forth  in  the  answer  of  the  defendant  cannot  be  reviewed  on 
appeal  from  the  final  judgment  by  the  defendant.  This  ground 
is  not  tenable.  Such  order  may  be  reviewed  on  appeal,  and, 
if  the  order  sustaining  such  demurrer  is  erroneous,  the  judg- 
ment must  be  reversed,  where  the  defendant  stands  on  his 
pleading,  and  appeals  from  the  final  judgment. 

Only  two  questions  arise  on  the  appeal  upon  its  merits.  The 
mortgagee,  without  any  stipulation  in  the  mortgage  author- 
izing him  so  to  do,  insured  the  mortgaged  premises;  and  the 
court  awarded  him,  in  its  decree,  the  amount  of  premium 
(twenty  dollars)  paid  by  him  for  the  policy  of  insurance, 
ITiis  was  error.  The  payment  of  the  premium  by  the  mort- 
gagee was  voluntary,  and  he  was  not  entitled  to  recover  it  back 
from  the  defendants. 

The  second  and  remaining  question  arises  from  the  action 
of  the  trial  court  in  sustaining  the  demurrer  of  the  plaintiff 
to  that  part  of  the  defendants'  answer  setting  forth  a  counter- 
claim. The  defendant,  by  way  of  counterclaim,  averred  that 
on  August  31,  1896,  he  (the  defendant,  William  Hunt,)  and 
his  wife,  the  defendant,  Martha  E.  Hunt,  bargained,  sold,  and 
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conveyed  to  the  plaintiff  a  tract  of  land  situated  in  the  state 
of  Kansas,  for  which  the  said  plaintiff  agreed  to  pay  to  the  de- 
fendants the  sum  of  $600  on  or  before  December  25,  1896; 
that  said  plaintiff  had  paid  to  the  defendants  thereon  the 
sum  of  $295.95,  and  no  more,  leaving  due  thereon  since  De- 
cember 25,  1896,  the  sum  of  $304.05,  which  defendants  sought 
to  oifset  against  the  mortgage  debts  of  plaintiff.  The  trial 
court  apparently  sustained  the  demurrer  on  the  ground  that 
"no  relation  or  connection  between  the  subject  matter  set  out 
in  plaintiff's  complaint  and  the  said  counterclaim*'  existed. 
The  ruling  of  the  court  was  error.  It  was  not  necessary  that 
the  counterclaim  should  grow  out  of,  or  be  connected  with,  the 
cause  of  action.  The  action  sued  on  arose  upon  contract  The^ 
counterclaim  set  forth  in  the  answer  also  arose  upon  contract, 
existed  at  the  commencement  of  the  action,  and  could  properly 
be  pleaded  under  the  provision  of  subsection  2  of  section  4184 
of  the  Eevijsed  Statutes.  But  it  is  contended  by  the  respond- 
ent that,  inasmuch  as  the  mortgages  and  notes  upon  which 
the  action  is  founded  were  executed  by  the  defendant,  William 
Hunt,  and  his  wife,  Martha  E.  Hunt,  their  liability  is  joint, 
and  for  that  reason  the  said  counterclaim,  which  ran  to  the 
husband  alone,  cannot  be  properly  pleaded  in  this  action.  This 
contention  is  not  well  founded.  There  is  no  allegation  in  the 
complaint  showing  that  the  mortgage  debts  were  created  for 
the  benefit  of  the  separate  estate  of  the  wife.  This  being  true, 
the  presumption  is  that  such  debts  were  community  debts,  for 
which  the  husband  alone  is  personally  liable.  The  plaintiff 
and  the  court  below  acted  on  this  presumption,  as  the  decree 
provides  for  entering  a  deficiency  judgment  against  the  hus- 
band alone.  The  demurrer  to  his  counterclaim  should  have 
been  overruled,  and  the  defendant  permitted  to  prove  his  coun- 
terclaim. The  plaintiff  should  have  had  judgment  foreclosing 
his  mortgages  for  the  amount  due  thereon,  less  whatever  may 
be  due  from  him,  with  legal  interest  from  maturity,  on  the 
bargain  and  sale  contract  set  forth  in  defendant's  counter- 
claim. Plaintiff  should  also  recover  a  reasonable  attorney  fee 
in  his  first  cause  of  action,  and  twenty-five  dollars  attorney  fee 
in  the  last  cause  of  action,  in  accordance  with  the  stipulations 
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in  the  two  mortgages.  The  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accord  with  the 
views  herein  expressed.  Costs  of  appeal  awarded  to  the  ajK 
pellants. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(May  4,  1899.) 

SECURITY    SAVINGS    AND    TRUST     COMPANY     t. 

ROGERS. 
[57  Pac.  316.] 
Insolvency  Law — Jttbisdiction. — ^The  insolvency  laws  of  Idaho  hava 
no  extra  territorial  operation,  and  the  promissory  notes  of  a  res- 
ident owned  by  a  nonresident  are  not  barred  by  the  discharge  of 
euch   resident  in  an  insolvency  proceeding,  unless  such   nonresi- 
dent voluntarily  becomes  a  party  to  such'  proceedings,  and  thus 
submits  himself  to  the  jurisdiction  of  the  laws  of  the  stats  whero 
such  insolvency  proceedings  are  had. 
COLLATEBAL  SECURrTY. — ^Promissory  notes  held  as  collateral  security, 
duly  assigned  to  a  nonresident,  before  maturity  and  for  a  valid 
consideration,  are  not  barred  by  the  discharge  in  insolvency  of 
the  maker  of  such  notes,  if  the  holder  thereof  has  not  voluntarilj 
submitted  himself  to  the  jurisdiction  of  the  laws  of  the  state  where 
such  discharge  was  granted. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County. 
Orland  &  Smith  and  Winfree,  for  Appellant. 

Tliese  were  negotiable  notes,  and  being  indorsed  and  delir- 
ered  to  the  plaintiff  before  their  maturity,  for  a  valuable  con- 
sideration, the  debt  was  at  the  time  of  the  filing  of  the  peti- 
tion of  insolvency  held  and  owned  by  a  nonresident  of  the  state 
of  Idaho,  and  the  insolvency  laws  of  Idaho  could  have  no  extra- 
territorial effect,  and  were,  and  are,  no  bar  to  this  debt;  and 
the  fact  that  they  were  held  as  collateral  security  does  not 
change  this  rule.  {Baldwin  v\  Hale,  1  Wall.  223.)  Insolvent 
laws  of  one  state  cannot  discharge  the  contracts  of  citizens 
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of  other  states,  because  they  have  no  extraterritorial  operation, 
and  consequently  the  tribunal  sitting  under  them,  unless  in 
cases  where  a  citizen  of  such  other  state  voluntarily  becomes 
a  party  to  the  proceeding,  has  no  jurisdiction  in  the  case.  Le- 
gal notioe  cannot  be  given,  and  consequently  there  can  be  no 
obligation  to  appear,  and  of  course  there  can  be  no  legal  de- 
fault. Placing  the  matter  of  discharge  as  to  nonresidents 
clearly  upon  citizenship  at  the  time  of  the  filing  of  the  peti- 
tion or  the  granting  of  the  discharge.  (Carbee  v.  Mason,  04 
N.  H.  10,  4  Atl.  791,  792;  RobeHs  v.  Atherton,  60  Vt.  563,  b 
Am.  St.  Rep.  133,  15  Atl.  159,  160;  Hawley  v.  Hunt,  27  Iowa, 
303,  1  Am.  Bep.  273.)  It  is  held  that,  where  collateral  se- 
curity is  simply  delivered  and  not  indorsed,  the  legal  title  atill 
rests  in  the  pledgor,  and  the  pledgee  has  only  the  equitable  in- 
terest (Smalley  v.  Wnght,  44  Me.  442,  69  Am.  Dec.  112 ;  Gib- 
son V.  Minet,  1  H.  Black.  605;  Thomas  v.  Crow,  65  Cal.  470, 
4  Pac.  448;  Bank  of  Chadron  v,  Anderson,  6  Wyo.  518,  48 
Pac  197-201;  Wade  v\  Sewell,  56  Fed.  129;  French  v.  Robin- 
son,  86  Me.  142,  41  Am.  Si  Eep.  533,  29  Atl.  960;  Newton 
V.  Hagerman,  22  Fed.  525,  and  cases  cited;  Andrews  v.  Mo 
Coy,  8  Ala.  920,  42  Am.  Dec.  669 ;  Muller  v.  Pondir,  55  N.  Y. 
325,  14  Am.  Bep.  259,  262;  Lamberton  v.  Windom,  12  Minn. 
232,  90  Am.  Dec.  301,  307;  Lancaster  Nat.  Bank  v.  Taylor, 
100  Mass.  18,  97  Am.  Dec.  70;  Clark  v.  Whitaker,  50  N.  H. 
474,  9  Am.  Bep.  286;  Haskell  v.  Mitchell,  53  Me.  468,  89  Am. 
Dec.  711;  Hatcher  v.  Independence  Nat.  Bank,  79  Ga.  547,  6 
8.  E.  Ill;  Gaston  v.  Griffith  (Tenn.),  3  S.  W.  642;  Fox  v. 
Harrison  Nat.  Bank,  6  Kan.  App.  682,  60  Pac.  458.)  An  in- 
solvency proceeding  is  a  personal  action,  and  citizenship  gov- 
erns the  parties  to  the  action,  and  citizenship  over  the  holder 
of  the  legal  title.  If,  then,  the  insolvency  proceedings  is  a 
personal  action,  is  it  not  necessary  that  the  debt  be  mentioned 
in  the  schedule,  and  that  such  debt  be  so  mentioned  as  to  give 
notice  to  the  holder  of  the  debt?  {Russell  v.  Rogers,  9  Mart. 
688,  13  Am.  Dec.  326.) 

No  appearance  for  respondents. 
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SULLIVAN,  J. — This  suit  was  brought  to  recover  on  two 
certain  promissory  notes,  alleged  to  have  been  executed  by  the 
defendants,  H.  M.  Bogers  and  Paulina  Eogers,  his  wife.  The 
defendant,  H.  M.  Bogers,  answered  the  complaint,  admitted 
his  execution  of  said  notes,  but  defended  on  the  ground  that 
he  had  obtained  a  discharge  in  insolvency  under  the  insolvent 
laws  of  the  state  of  Idaho.  The  defendant,  Paulina  Bogers, 
answered,  and  denied  that  she  had  signed  either  of  said  prom- 
issory notes.  The  plaintiif  dismissed  the  action  as  to  her. 
The  cause  was  tried  by  the  court  with  a  jury.  Verdict  was 
given  in  favor  of  the  defendant,  and  judgment  entered  dis- 
missing the  action.  A  motion  for  a  new  trial  was  made  by 
the  plaintiff,  who  Is  the  appellant  here,  and  overruled  by  the 
court.  The  appeal  is  from  the  judgment  and  the  order  de- 
nying the  new  trial.  Numerous  errors  are  assigned,  but  the 
main  question  for  determination  is  whether  Hie  discharge  of 
the  defendant,  Bogers,  as  an  insolvent,  under  the  insolvency 
laws  of  Idaho  barred  recovery  on  said  promissory  notes.  The 
facts  in  regard  to  the  execution  of  said  notes  and  the  transfer 
of  them  to  the  appellant  corporation  are  substantially  as  fol- 
lows, as  shown  by  the  record:  The  defendant,  H.  M.  Bogers, 
executed  said  notes  in  favor  of  the  Farmers'  Bank  of  Moscow, 
Idaho,  on  the  eighth  day  of  November,  1894,  due  in  six  months 
from  date.  The  said  bank  was  largely  indebted  to  the  appel- 
lant corporation.  Prior  to  the  thirty-first  day  of  December, 
1894,  and  before  said  promissory  notes  became  due,  said  Farm- 
ers' Bank  duly  assigned  said  notes  to  the  appellant  as  collateral 
security  for  said  indebtedness.  It  also  appears  that  appellant 
is  a  foreign  corporation,  with  its  principal  place  of  business 
at  Portland,  in  the  state  of  Oregon;  that  said  promissory  notes 
remained  in  the  possession  of  the  appellant  from  the  date  of 
said  assignment  until  the  trial  of  this  suit  The  appellant's 
claim  to  said  notes  finally  ripened  into  full  ownership.  The 
defendant's  petition  praying  to  be  declared  an  insolvent  and 
to  be  discharged  from  his  debts  was  made  on  the  first  day  of 
October,  1895,  and  his  discharge  granted  on  the  twelfth  day 
of  February,  1896.  The  appellant  corporation  did  not  appear 
in  said  insolvency  proceedings  and  file  said  promissory  notes 
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as  claims  against  said  insolvent's  estate,  and  did  not  ap- 
pear therein  for  any  purpose  whatever.  It  did  not  submit 
itself  to  the  jurisdiction  of  the  court  in  which  said  insolvency 
proceedings  were  had,  and  was  not  a  resident  of  this  state. 

The  insolvency  laws  of  a  state  have  no  extraterritorial  opera- 
tion, and  cannot  operate  on  nonresidents,  unless  they  submit 
themselves  to  the  jurisdiction  of  such  laws.  Insolvency  pro- 
ceedings are  judicial  investigations,  and  parties  whose  rights 
are  affected  must  have  their  day  in  courts  and,  in  order  to 
have  that,  they  must  be  legally  notified  or  voluntarily  appear. 
The  courts  of  one  state  have  no  authority  to  require  a  citizen 
of  another  state  to  become  a  party  to  an  insolvency  proceeding; 
and,  unless  such  citizen  voluntarily  becomes  a  party  to  such 
proceedings,  his  rights  can  in  no  wise  be  affected  thereby. 

In  Baldwin  v.  Haie,  1  Wall.  223,  the  court  says :  ^'Insolvency 
laws  of  one  state  cannot  discharge  the  contracts  of  citizens  of 
other  states  because  they  have  no  extraterritorial  operation, 
and  consequently  the  tribunal  sitting  under  them,  unless  in 
cases  where  a  citizen  of  such  other  state  voluntarily  becomes 
a  party  to  the  proceeding,  has  no  jurisdiction  in  the  case.  Le- 
gal notice  cannot  be  given,  and  consequently  there  can  be  no 
obligation  to  appear,  and,  of  course,  there  can  be  no  legal  de- 
fault." In  Ca$ieB  v.  Mason,  64  N.  H.  10,  4  Atl.  791,  the  court 
said :  ''The  insolvent  law  of  one  state  has  no  effect  in  any  other, 
as  against  a  citizen  of  the  latter  state  holding  a  claim  that  fol- 
lows the  person  of  {he  creditor,  no  matter  where  the  debt  was 
contracted,  or  when  it  was  made  payable,  unless  the  citizen 
of  such  other  state  voluntarily  proves  it  in  the  state  where  the 
law  was  enacted,  and  thus  places  himself  under  its  jurisdic- 
tion.*' (See,  also,  Roberts  v.  Atherton,  60  Vi  563,  6  Am.  St. 
Bep.  133,  16  Atl.  159;  Hawley  v.  Hunt,  27  Iowa,  303,  1  Am. 
Bep.  273.) 

It  is  contended  that  the  rule  laid  down  in  the  above-cited 
cases  is  not  applicable,  for  the  reason  that  the  appellant  held 
said  promissory  notes,  as  collateral  security  at  the  time  of  fil- 
ing said  petition  in  insolvency.  In  Colebrook  on  Collateral 
Securities,  section  16,  it  is  said:  "The  pledgee  of  negotiable  in- 
Idaho,  VoL  6—34 
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Btruments,  as  bills  of  exchange  and  promissory  notes,  before 
maturity,  by  indorsement  and  delivery,  so  that  he  becomes  a 
party  thereto  for  a  present  advance,  and  as  a  part  of  the  trans- 
action of  loan,  and  without  notice  of  antecedent  equities,  is 
a  holder,  for  value,  in  due  course  of  business.^'  Said  promis- 
sory notes  were  negotiable,  pledged  before  maturity,  transferred 
by  indorsement  and  delivery  for  a  present  advance,  and  as  a 
part  of  the  transaction  of  loan,  and  come  fully  within  the  rule 
above  stated.  The  above  rule  is  sustained  by  ample  author- 
ity. (See  cases  cited  in  Sims  v.  Lyles,  1  Hill,  (86),  39,  26 
Am.  Dec.  156.  Also,  see  Fox  v.  Bank,  6  Kan.  App.  682,  50 
Pac.  458,  as  touching  the  ownership  of  collateral  security.) 

The  evidence  clearly  shows  that  appellant  held  said  notes  as 
collateral  security  prior  to  their  maturity,  and  there  was  no 
evidence  on  which  to  base  certain  instructions  given  to  the 
jury  to  the  effect  that,  if  they  found  the  title  to  said  notes  did 
not  pass  to  or  vest  in  the  plaintiff  until  the  month  of  August* 
1896,  they  should  find  a  verdict  for  the  defendant.  As  there 
was  no  conflict  in  the  evidence  as  to  the  date  the  appellant  re- 
ceived said  notes  as  collateral  security,  the  giving  of  said  in- 
structions was  error,  as  the  evidence  clearly  showed  that  ap- 
pellant received  them  before  the  defendant  received  his  dis- 
charge. There  was  much  irrelevant  and  immaterial  evidence 
admitted  by  the  court  over  the  objection  of  the  appellant,  but 
we  do  not  deem  it  necessary  to  notice  each  objection  in  that 
regard.  The  only  defense  set  up  by  the  answer  is  that  the 
discharge  of  the  defendant  in  said  insolvency  proceedings 
barred  recovery  on  said  notes.  The  defendant  admitted  the 
execution  of  the  notes,  and  all  evidence,  except  that  showing, 
or  tending  to  show,  that  said  discharge  barred  said  notes,  was 
immaterial;  and,  if  this  case  is  retried,  all  evidence  in  r^ard 
to  other  papers  being  signed  at  the  time  the  notes  were  signed^ 
and  testimony  as  to  the  consideration  for  the  notes  and  the 
failure  of  the  Farmers'  Bank  of  Moscow,  should  be  excluded. 
The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  expressed  in  this 
opinion.     Costs  are  awarded  to  the  appellant 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 
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BAEGSOORN  V.  MOOBE. 
[67  Pac.  265.] 
CONTBACT — Pabol  EVIDENCE  CONTRADICTING  RECEIPT. — In  a  8uit  grow- 
ing out  of  a  contract  of  settlement  which  is  not  reduced  to  writ- 
ing, the  contract  itself  may  be  proven,  although  the  evidence 
proving  it  contradicts  recitals  in  a  receipt  connected  with  the 
transaction. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County. 
C.  J.  Orland,  for  Appellant. 

Idaho  Code,  section  34G.5,  provides  how  negotiable  instru- 
ments may  be  transferred;  those  made  payable  to  a  person 
named  or  his  order  are  payable  to  the  written  order  of  the  payee; 
there  can  be  but  one  construction  of  this  section  of  the  code, 
relative  to  the  transfer  of  negotiable  paper  in  Idaho,  and  that 
is,  that  the  title  does  not  pass  to  such  paper  made  to  order,  ex* 
ce])t  upon  the  written  order  of  the  payee.  (Smalley  v.  Wight,, 
44  Me.  442,  69  Am.  Dec.  112;  Lancaster  v.  Baltzell,  7  Gill  &  J, 
468,  28  Am.  Dec.  233;  Foltier  v.  Schroeder,  19  La.  Ann.  17^ 
92  Ara.  Dec.  621 ;  Kohn  v.  Watkins,  26  Tex.  691,  40  Aul  Eep. 
336;  Durein  v,  Maeser,  36  Kan.  441,  13  Pac.  797;  Hedges  v, 
Seely,  9  Barb.  215 ;  Bilderhach  v.  McConnell  48  Mich.  345,  12 
K  W.  195;  Spinning  v.  Sullivan,  48  Mich.  6,  11  N.  W.  758; 
Asgood  V.  AH,  17  Fed.  675.)  The  contract  with  reference  to 
this  entire  tranfiaction  is  all  in  writing,  and  being  all  one 
transaction  occurring  at  the  same  time,  should  all  be  construed 
as  one  instrument  and  as  constituting  the  contract  {Treadwill 
V.  Archer,  76  N.  Y.  197 ;  Enowes  v.  Toone,  96  N.  Y.  534 ;  Ameri^ 
can  O.  <Sk  V.  Co.  v.  Wood,  90  Me.  516,  38  Atl.  648;  Keith  v.  Mil- 
ler, 174  111.  64,  51  N.  E.  151.) 

Forney,  Smith  &  Moore,  for  Eespondent. 

The  rule  that  excludes  parol  evidence  in  contradiction  of  a 
•written  agreement  has  no  application  if  the  writing  was  not 
delivered  as  a  present  contract,  and  the  effect  of  the  delivery 
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and  the  extent  of  the  operation  of  the  instrument,  such  as  a 
promissory  note,  may  be  limited  as  between  the  original  par- 
ties thereto  by  the  conditions  with  which  delivery  is  made. 
(Burke  v.  Dulaney,  153  U.  S.  228,  14  Sup.  Ct.  Eep.  816;  Cor- 
lies  V.  Howe,  11  Gray,  125,  71  Am.  Dec.  693 ;  Benton  v.  Martin, 
52  N.  Y.  570;  Pennsylvania  Ins.  Co.  v.  Crane,  134  Mass.  56,  45 
Am.  Bep.  282 ;  Westeman  v.  Krumweide,  30  Minn.  313,  15  N. 
W.  255;  Juilliard  v,  Chaffee,  92  N.  Y.  529.)  PlaintifiPs  exhibit 
^'E^*  is  a  receipt,  and  may  be  varied,  explained  or  contradicted 
by  parol.  (Morse  v.  Rice,  36  Neb.  212,  54  N.  W.  308;  Oroes- 
beck  V.  Marshall,  44  S.  C.  538,  22  S.  E.  743;  Allen  v.  Tacotna 
Mill  Co.,  18  Wash.  216,  51  Pac.  372;  Corlies  v.  Howe,  11  Gray, 
125,  71  Am.  Dec.  C93;  White  v,  Merrill,  32  111.  511;  Galveston 
n.£  A.  By.  Co.  V.  House,  4  Tex.  Civ.  App.  263,  23  S.  W.  232: 
Bloomingdale  v.  Durrell  &  Co.,  1  Idaho,  33 ;  Smith  v.  Caldwell, 
ante,  p.  436,  55  Pac.  1065.)  In  the  case  of  Allen  v.  Tacoma 
Mill  Co.,  18  Wash.  216,  51  Pac.  372,  the  defendant  oflfered  in 
evidence  an  instrument  in  the  following  words  and  form :  "Be- 
ceived  from  T.  M.  Co.  $988,  being  in  full  settlement  of  all 
claims  and  demands  for  all  logs  contained  in  rafts  received  and 
scaled  by  said  company  November  19th,  and  we  hereby  acoept 
the  scale  of  T.  M.  Co.  on  said  logs,  which  is  227,128  feet.  Hoods 
Canal  Lumber  Co.,  by  A.  J.,  Pres.*'  When  the  evidence  was  all 
in,  counsel  for  defendant  below  and  appellant  above  asked  for  a 
peremptory  instruction  to  the  jury  to  return  a  verdict  for  the 
defendant  on  the  ground  that  the  instrument  was  a  contract 
and  could  not  be  varied  by  parol.  This  was  refused  by  the  trial 
court;  plaintiff  had  judgment  and  defendant  appealed.  The 
supreme  court  of  Washington  held  that  the  instrument  w«a 
nothing  more  nor  less  than  a  receipt  and  could  be  explained  by 
parol  evidence.    Judgment  was  affirmed* 

QUABLES,  J. — ^Plaintiff  sued  upon  a  promissory  note  exe- 
cuted to  the  Moscow  National  Bank  of  Moscow  by  defendant^  for 
$1,500.  The  answer  specifically  denies  the  allegations  of  the 
complaint,  and,  as  a  second  defense,  avers  that  in  November, 
1893,  H.  K.  Moore,  a  son  of  the  defendant,  was  indebted  to  the 
Moscow  National  Bank  of  Moscow  in  the  sum  of  $9,048.50, 
secured  by  pledge  of  certain  notes  payable  to  said  H.  BL  Moor^ 
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and  secured  by  tniflt  deed  to  certain  real  estate  in  Moscow, 
Latah  county;  that  at  said  time  defendant  was  the  owner  of 
a  certain  promissory  note  executed  by  the  Idaho  Builders'  Supply 
Company  (a  corporation),  H.  B.  Smith,  C.  H.  Henderson,  T.  J. 
Taylor,  C.  A.  Cochran,  W.  A.  Lauder,  and  William  Lauder,  as 
original  makers,  payable  to  the  order  of  the  defendant,  for 
the  sum  of  $1,500,  payable  August  25,  1893,  with  interest 
from  that  date  at  the  rate  of  one  and  one-quarter  per  cent 
per  month  until  paid,  secured  by  mortgage  upon  real  estate 
in  Moscow,  Latah  county;  that,  after  the  execution  of  said 
mortgage  to  defendant,  M.  J.  Field's  Company  (a  corpora- 
tion) purchased  said  mortgaged  premises;  that  in  November, 
1893,  the  said  Moscow  National  Bank,  through  R.  S.  Browne, 
its  president,  entered  into  an  agreement  with  the  defendant 
whereby  said  indebtedness  of  H.  K.  Moore  to  it  was  can- 
celed, in  consideration  of  the  pledged  notes  due  to  said  H. 
K.  Moore  from  different  parties,  aggregating  $4,497,  the  note 
of  defendant  then  executed  to  said  bank  for  $3,000,  due  one  year 
after  date,  and  the  note  executed  to  defendant  by  the  Idaho 
Builders'  Supply  Company  and  others  (except  the  interest  that 
had  accrued  thereon),  and  the  said  bank  conveyed  to  defendant 
the  real  property  held  by  it  in  trust  as  aforesaid ;  that  at  that  time 
the  president  of  said  bank  falsely  and  fraudulently,  and  with 
intent  to  deceive  and  defraud  the  defendant,  represented  to 
defendant  that,  by  the  regulations  pertaining  to  national  banks, 
said  bank  would  not  be  able  to  carry  said  Idaho  Builders'  Sup- 
ply Compan/s  note  among  its  bills  receivable,  for  the  reason 
that  said  note  was  past  due,  and  then  requested  defendant  to 
execute  the  note  sued  on,  for  the  purpose  that  it  might  appear 
among  the  bills  receivable  of  said  bank,  to  its  credit,  in  lieu  of 
and  in  place  of  said  note  of  the  Idaho  Builders'  Supply  Com- 
pany transferred  to  said  bank  by  the  defendant,  and  for  no  other 
purpose:  that  she  relied  upon  said  representations,  and  believed 
them  to  be  true,  and  executed  the  note  sued  on,  that  it  might 
appear  among  the  assets  of  said  bank  in  lieu  of  said  Idaho 
Builders'  Supply  Company,  and  for  no  other  purpose;  that  said 
bank  caused  the  mortgage  securing  said  Idaho  Builders'  Supply 
Company's  note  to  be  foreclosed  by  action  in  the  name  of  the  de- 
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fendanti  the  mortgaged  property  to  be  sold  under  foreclosure 
proceedings,  and  bid  in,  in  the  name  of  the  defendant,  without 
her  knowledge  or  consent,  for  the  purpose  of  defrauding  and 
cheating  the  defendant;  that  the  defendant  claims  no  interest 
in  said  premises  by  reason  of  said  sale,  or  in  the  judgment  and 
decree  in  said  action,  or  in  any  deficiency  judgment  entered 
therein,  and  that  she  is,  and  at  all  times  has  been,  ready  and 
willing  to  assign  and  transfer  said  mortgaged  property,  and  the 
-decree  and  deficiency  judgment  in  said  action,  to  said 
bank,  or  to  any  other  person  whom  the  court  may  judge 
±0  be  entitled  thereto,  and  she  is  now  ready  and  willing 
to  so  convey  said  premises  and  assign  said  judgment  to  whom 
the  court  may  direct,  and  that  she  has  no  knowledge,  or  in- 
formation sufficient  to  form  a  belief,  as  to  who  is  the  owner 
of  said  premises  and  judgment,  or  who  is  entitled  to  a  coq- 
veyance  thereof;  that  the  plaintiff,  at  the  time  the  note  sued 
on  was  assigned  to  him,  well  knew  all  of  said  facts,  and  well 
knew  that  said  note  was  executed  by  the  defendant  to  said 
bank  for  accommodation,  without  consideration,  and  under 
the  circumstances  aforesaid.  The  cause  was  tried  before  the 
court  and  a  jury,  and  a  verdict  rendered  in  favor  of  the  defend- 
ant, which. was  duly  received  and  recorded,  and  upon  which  judg- 
ment was  duly  entered  in  favor  of  the  defendant.  The  plain- 
tiff moved  for  a  new  trial,  which  was  denied  him,  and  he  appeals 
both  from  the  judgment  and  the  order  denying  a  new  trial.  The 
evidence  is  contained  in  plaintiff's  bill  of  exceptions. 

A  careful  consideration  of  the  evidence  convinces  us  that  the 
verdict  of  the  jury  is  supported  by  the  evidence,  and  that  the  al- 
legations of  the  answers  are  proven.  The  errors,  as  assigned  by 
appellant,  and  upon  which  a  reversal  is  sought,  relate  to  rulings 
of  the  court  in  admitting  evidence.  It  appears  that  the  negotia- 
tions  relating  to  the  settlement  of  the  H.  K.  Moore  indd)tedne68 
to  the  bank  extended  through  a  period  of  several  days ;  that  at 
the  time  it  was  closed,  and  the  notes  of  defendant  delivered, 
Browne,  the  president  of  the  bank,  was  hurrying  to  leave  Mos- 
cow for  Portland,  and  that  the  matter  was  hurriedly  closed; 
that  the  bank,  through  its  president,  gave  the  defendant  the  fol- 
lowing receipt,  to  wit: 
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"Moscow,  Idaho,  Nov.  29,  1893. 
*'Bec'd  from  Mrs.  Julia  A.  Moore  note  signed  by  Idaho  Build- 
ers' Supply  Comp\,  dated  Aug.  25,  ^92,  due  one  year,  for 
$1,500,  at  1%  per  cent.  Said  note  left  as  collateral  security  to 
Julia  A.  Moore  note,  dated  Nov.  8,  *93,  due  Jan.  1st,  1895. 
Said  note  and  mortgage  to  be  foreclosed  against  said  I.  B.  S.  Co., 
and  proceeds  applied  on  said  note  of  Julia  A.  Moore  as  fast  as  so 
collected.  Said  foreclosure  to  take  place  in  next  term  of  court 
(spring  term). 

(Signed)     'Tt.  S.  Brown,  Pt." 

Appellant  contends  that  the  court  erred  in  permitting  the  de- 
fendant to  prove,  by  oral  evidence,  the  contract,  on  the  ground 
that  such  evidence  contradicted  a  wiitten  instrument.  We  tliink 
the  evidence*was  proper.  The  contract  between  the  parties  was 
not  reduced  to  writing.  It  was  oral.  In  performing  the  con- 
tract, defendant  transferred  the  Idaho  Builders'  Supply  Com- 
pany note  to  the  bank,  and  gave  the  bank  her  note  for  $3,000, 
which  she  afterward  paid.  She  also,  to  accommodate  the  bank, 
without  consideration,  gave  the  bank  the  note  sued  on  in  this 
case,  under  promise  from  the  president  of  the  bank  that  it  would 
not  be  collected,  but  used  solely  in  making  a  showing  of  assets 
under  the  United  States  banking  laws.  The  receipt  quoted  above 
was  a  memorandum  signed  by  only  one  of  the  parties, 
and  misrepresented  some  of  the  facts  relating  to  the  trans- 
action between  the  parties.  Such  receipt  did  not  preclude 
the  parties  from  showing  the  contract  made  by  them.  Plain- 
tiflf  took  the  note  sued  on  from  the  payee  with  full  knowledge 
of  all  the  facts,  after  maturity,  and  stands  in  the  same  posi- 
tion as  the  payee  would,  if  the  payee  was  plaintiff.  The  evidence 
objected  to  was  properly  admitted.  We  find  none  of  the  as- 
signments of  error  well  founded,  wherefore  the  judgment  and 
order  appealed  from  are  affirmed.  Costs  of  app^  awarded  to 
the  respondent. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 
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(May  8,  1899.) 

COOMBS  V.  COLLINS. 
[67  Pac.  310.] 
Pbobatb  Ck>UBT  —  Execution  —  Service  bt  Constable. — In  eertain 
cases  a  constable  may  execute  and  return  an  execution  issued 
out  of  a  probate  court  and  may  justify  under  it,  if  it  is  valid  on  its 
face.  Under  the  provisions  of  section  3021  of  the  Revised  Stat- 
utes, the  transfer  of  the  personal  property  described  in  the  com- 
plaint was  void  as  sgainst  the  creditors  of  the  seller  thereof.  Un- 
der the  facts  of  the  case  no  demand  was  necessary  before  beginning 
this  action. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County. 

Clay  McNamee  and  Forney,  Smith  &  Moore,  for  Appellant 

The  complaint  shows  an  attempted  sale  of  personal  property 
without  a  change  of  possession,  and  is,  therefore,  absolutely 
fraudulent  and  void.  (Idaho  Rev.  Stats.,  sec.  3021;  Harhness 
V.  Smith,  5  Idaho,  321,  28  Pac.  423,  construing  said  section: 
Lawrence  v.  Bturnham,  4  Nev.  361,  97  Am.  Dec.  640;  HaUeti  v. 
Parrish,  6  Idaho,  496,  61  Pac.  109.)  Whatever  may  be  the 
general  rule,  it  is  well  settled  that  in  such  a  case  as  this  a 
demand  is  absolutely  necessary  to  the  maintenance  of  plaintiff's 
cause.  {Dunn  v.  Choaie,  4  Tex.  14  (19) ;  Calvit  v.  Chud,  14 
Tex.  53.)  Even  if  this  case  be  treated  as  a  conversion,  demand 
under  the  circumstances  set  out  in  the  complaint  is  necessarv. 
{Pitloch  V.  WelU-Fargo  Co.,  109  Mass.  452  (456^57;  MuU 
hisen  v.  Lme,  82  111.  177;  Pierce  v.  Langdon,  3  Idaho> 
141,  28  Pac.  401  (claim  and  delivery).)  There  is  no  al- 
legation in  the  complaint  that  at  the  time  of  the  commence- 
ment of  the  action  plaintiff  was  entitled  to  the  immediate 
possession  of  the  chattels.  {Fredericks  v.  Tracy,  98  Cal.  658,. 
33  Pac.  750;  Oaynor  v.  Blewitt,  69  Wis.  682,  34  N.  W.  726; 
Holly  V.  Heiskell,  112  Cal.  174,  44  Pac.  466;  Pierce  v.  Lang- 
don,  3  Idaho,  141,  28  Pac.  401.)  The  lower  court  sustained 
a  demurrer  to  the  defense,  holding  that  a  constable  cannot  en- 
force an  execution  issued  out  of  a  probate  court.  The  following 
sections  of  our  statute  not  only  confer  the  right,  but  make  it 
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imperative  that  he  do  so;  Constable  must  execute,  serve  and 
return  process  (Idaho  Be  v.  Stats.,  sec.  2090) ;  he  is  governed 
by  the  same  laws  as  the  shcriflf,  (Idaho  Rev.  Stais.,  sec.  2091.) 
The  probate  court  is  ^^competcnt  authority"  to  issue  an  execution 
addressed  to  a  constable.  (Idaho  Rev.  Stats.,  sec.  4742.)  "Ex- 
ecutions issued  out  of  probate  coarts  in  this  state  must  run  to  the 
sheriff  or  to  a  constable  of  the  county."  (Rev.  Stats.,  sec.  4742.) 
''An  execution  is  a  process."  (Idaho  Rev.  Stats.,  sec.  16,  subd. 
6,  sec.  1870;  People  v.  Nash,  1  Idaho,  206.)  The 
supreme  court  of  this  state  has  expressly  held  that  a  con- 
8tal>le  may  justify  under  a  writ  of  execution  issued  to  him. 
(Pecotte  V.  Oliver,  2  Idaho,  261, 10  Pac.  302;  Hallett  v.  Parish, 
5  Idaho,  496,  61  Pac.  109.)  The  answer  specifically  denies 
the  ownership  of  the  property,  denies  right  of  possession  in 
plaintiff,  denies  the  damages,  denies  the  values,  denies  the  tak- 
ing, and  denies  the  detention.  Under  the  denial  of  ownership, 
defendant  was  entitled  to  prove  ownership  in  a  third  person. 
{Lindsay  v.  Watt,  1  Idaho,  738.)  Notwithstanding  these  specific 
denials,  the  court  gave  judgment  on  the  pleadings.  These  de- 
nials are  not  negatives  pregnant.  Pleadings,  imder  the  reform 
procedure,  should  be  liberally  construed.  (Idaho  Rev.  Stats., 
sees.  4,  4207,  4231;  Pomeroy^s  Code  Remedies,  sees.  645- 
647;  Cantwell  v.  McPherson,  3  Idaho,  721,  34  Pac.  1096.) 
This  rule,  applied  to  the  denials,  affirmatively  shows  that  each 
every  and  all  of  the  material  allegatione  of  the  eom<plaint  are 
denied.  But  the  court  gave  judgment  on  the  pleadings.  This, 
of  course,  is  reversible  error.  (Aulspaugh  v.  Reid,  ante,  p. 
223,  65  Pac.  300;  11  Ency.  of  PL  &  Pr.,  p.  866,  point  7;  Idaho 
Rev.  Stats.,  sec  4369.) 

S.  S.  Denning  and  Warren  Truitt,  for  Respondent. 

If  the  sheriff  seizes  the  property  of  one  not  the  defendant,  no 
demand  is  necessary  prior  to  the  commencement  of'  the  action. 
(Ledley  v.  Hayes,  1  Cal.  160;  Sargent  v.  Strong,  23  Cal.  169; 
Boulware  v.  CraddicJc,  30  Cal.  190 ;  Wellman  v.  English,  38  Cat 
683 ;  Shannon  v.  Nunan,  63  Cal.  234;  Kane  v.  Desmond,  63  GaL 
464;  BlacJc  v.  Clasby,  97  Cal.  482,  32  Pac  664.) 

SULIjIVA:S',  J.— This  is  an  action  for  the  wrongful  taking 
and  detention  of  certain  personal  property.    It  appears  from 
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the  transcript  that  a  judgment  was  entered  in  the  probate  court 
of  Latah  county  against  C.  A.  Christopher,  and  in  favor  of  C. 
A.  Burror,  for  the  sum  of  $260.40,  and  execution  was  issued 
thereon,  directed  to  the  sheriff  or  any  constable  of  said  county, 
commanding  them  to  make  said  judgment  and  costs  out  of  the 
property  of  said  Christopher.  The  execution  was  placed  in  the 
hands  of  J.  R.  Collins,  the  defendant  herein,  who  was  a  quali- 
fied and  acting  constable  of  Juliaetta  precinct,  in  said  Latah 
county,  for  service.  Said  constable  thereafter  levied  the  same, 
as  shown  by  his  return,  on  one  hundred  and  twenty-seven  sacks 
of  wheat,  seventeen  sacks  of  beans,  four  hundred  fir  posts,  and 
four  tons  of  hay,  which  property  was  thereafter  sold  by  him, 
and  the  proceeds  applied  on  said  judgment.  It  also  appears 
that  said  propertj^,  when  the  execution  was  levied  thereon,  was 
on  the  ranch  of  said  defendant,  Christopher,  and  in  the  imme- 
diate possession  of  one  Luke  Hale,  the  tenant  of  said  Christopher, 
and  was  rent  originally  owing  from  said  Hale  to  said  Christo- 
pher. It  is  also  alleged  in  the  complaint  that  said  Christopher 
assigned  to  the  plaintiff  said  personal  property  on  the  twenty- 
fourth  day  of  April,  1897,  and  left  the  same  in  the  possession 
of  said  Hale,  on  the  ranch  of  said  Christopher,  where  it  had 
been  prior  to  said  assignment.  In  regard  to  the  time  when  the 
plaintiff  was  entitled  to  the  possession  of  said  property,  the  com- 
plaint alleges  as  follows:  "That  before  this  action,  to  wit,  on 
the  second  day  of  October,  1897,  the  time  which  the  said  Luke 
Hale  was  to  safely  hold  the  said  goods  had  expired,  and  there- 
upon the  plaintiff  became  entitled  to  the  immediate  and  exclusive 
possession  of  the  said  goods  and  chattels/^  It  appears  from 
said  allegation  that  this  plaintiff  was  not  entitled  to  the  posses- 
sion of  5oid  property  until  the  second  day  of  October,  1897. 
The  execution  was  levied  thereon  on  the  first  day  of  October, 
1897,  one  day  before  the  plaintiff  was  entitled  to  the  possession 
thereof,  according  to  said  allegation  of  his  complaint.  How- 
ever, the  defendant  answered,  and  denied  specifically  each  al- 
legation of  the  complaint.  While  the  denials  are  faulty,  and 
not  in  the  best  form,  yet  we  think  them  sufficient  to  put  in  is- 
sue the  material  allegations  of  the  complaint.  As  an  affirma- 
tive defense,  the  answer  sets  up  that  the  defendant  was,  at  the 
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time  of  taking  said  property,  a  duly  elected,  qualified,  and  act- 
ing constable  of  Juliaetta  precinct,  in  said  Latah  county;  that 
an  execution  was  duly  issued  out  of  the  probate  court  of  said 
Latah  county,  on  a  judgment  duly  entered  by  said  court,  against 
said  Christopher,  and  placed  in  his  hands  as  such  oonstaible,  for 
service;  tliat  he  levied  upon  said  property  as  the  property  of 
said  defendant,  setting  forth  fully  what  he  did  under  said  writ 
of  execution.  The  plaintiff  demurred  as  follows :  "Comes  now 
plaintiff  herein,  and  demurs  to  the  separate  defense  in  the  de- 
fendant's answer  herein  filed,  for  the  reason  that  the  same  does 
not  constitute  a  defense  or  a  sufticient  justification  to  the  mat- 
ters alleged  in  the  complaint'^ — which  demurrer  was  sustained 
oy  the  court.  The  cause  coming  on  for  trial,  a  jury  was  im- 
paneled to  try  the  cause.  Immediately  thereafter  counsel  for 
plaintiff  moved  for  judgment  on  the  pleadings,  on  the  ground 
that  there  was  no  issue  tendered  by  the  answer,  which  motion 
was  sustained  by  the  court.  Thereupon  the  court  instructed 
the  jury  to  bring  in  a  verdict  in  accordance  with  the  prayer  of 
the  complaint,  which  was  done,  and  judgment,  in  accordance 
with  said  verdict,  was  duly  entered,  to  all  of  which  counsel  for 
defendant  duly  excepted.  This  appeal  is  from  the  judgment, 
and  presented  on  the  judgment-roll,  which  contains  a  bill  of  ex- 
ceptions. 

Four  errors  are  assigned.  The  first  is  to  the  eflfect  that  the 
conrt  erred  in  sufitaining  the  demurrer  of  plaintiff.  The  trial 
court  sustained  said  demurrer,  on  the  ground  that  a  constable 
cannot  execute  a  writ  of  execution  issued  out  of  a  probate  court. 
Under  section  1882  of  the  Eevised  Statutes,  a  ministerial  oflSoer 
may  justify  in  the  execution  of  process  regular  on  its  face,  and 
issued  by  competent  authority.  (See,  also,  Pecotte  v.  Oliver, 
2  Idaho,  251,  10  Pac.  302;  Roth  v.  Duvall,  1  Idaho,  149;  Eai- 
leii  V.  Parrish,  6  Idaho,  496,  61  Pac.  109.)  Under  section 
2090  of  the  Revised  Statutes,  constables  must  execute,  serve, 
and  return  process,  and  are  governed  by  the  same  laws  as  the 
sherifl.  (Rev.  Stats.,  sec.  2091.)  Under  section  4742  of  the 
Revised  Statutes,  the  probate  court  is  authorized  to  issue  an  ex- 
-ecution  addressed  to  a  constable.  Said  section  declares  that  exe- 
cutions issued  out  of  probate  courts  of  this  state  must  run  to 
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the  sheriff  or  to  a  constable  of  the  county.  Probate  oonrta  have 
jurisdiction  ''to  hear  and  determine  all  dyil  causes  wherein  the 
damages  or  debt  claimed  does  not  exceed  the  sum  of  $500^  ex- 
clusive of  interest,  and  concurrent  jurisdiction  with  justices  of 
the  peace  in  criminal  cases.'*  (Bev.  Stats.,  sec.  3841,  subd.  9.) 
Justices  of  the  peace  have  jurisdiction  to  hear  and  determine  aU 
civil  cases  wherein  the  sum  claimed  does  not  exceed  $300.  (Rev. 
Stats.,  sec.  3157,  subsec  1.)  Probate  courts  and  justices^ 
courts  have  concurrent  jurisdiction  in  civil  cases  wherain  the 
damages  or  debt  claimed  does  not  exceed  $300.  The  judgment 
on  which  said  execution  was  issued  was  for  the  sum  of  $206.40. 
It  was  a  case  in  which  the  probate  court  and  a  justice  of  the 
peace  had  concurrent  jurisdiction,  and  there  is  no  question  in 
the  mind  of  this  court  but  that  a  constable  has  full  and  complete 
authority  to  execute  process  from  a  probate  court  in  such  cases. 
That  being  true,  the  court  erred  in  sustaining  said  demurrer. 

The  second  error  assigned  is  tha.t  the  court  erred  in  sustaining 
the  motion  for  judgment  on  the  pleadings.  The  decision  of  the 
motion  last  above  referred  to  virtually  sustains  the  counsel  for 
appellant  in  the  error  now  under  consideration.  If  the  defend- 
ant's separate  defense  was  a  valid  one,  the  plaintiff  was  not  en- 
titled to  judgment  on  the  pleadings.  Nor  do  we  think  he  was 
entitled  to  judgment  on  the  pleadings  under  the  specific  denials 
contained  in  the  answer.  The  material  allegations  of  the  com- 
plaint were  denied  by  the  answer.  When  that  condition  exists, 
the  court  is  not  authorized  to  enter  judgment  on  the  pleadings. 
Evidence  must  be  heard  in  order  to  determine  the  facts  in  issue. 
In  the  case  at  bar,  the  plaintiff  demands  damages  in  the  sum  of 
fifty  dollars.  The  defendant  denies  the  allegation  for  damages. 
The  court  erred  in  entering  judgment  for  damages  without  hear- 
ing any  testimony  upon  that  issue. 

The  decision  of  the  second  assigned  error  disposes  of  the 
third  and  fourth  assignments  in  favor  of  the  appellant. 

It  is  contended  that  the  complaint  shows  an  attempted  sale 
of  personal  property  without  a  change  of  possession,  and  is 
therefore  fraudident  and  void,  under  the  provisions  of  section 
3021  of  the  Bevised  Statutes.  (Harkness  v.  SmUh,  3  Idaho, 
321,  28  Pac.  423;  Hallett  v.  ParrisK  5  Idaho,  496,  51  Pac 
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109;  Lawrence  v.  Burnham,  4  Nev.  361,  97  Am.  Dec.  640.) 
Plaintiff  sues  for  the  value  of  certain  personal  property  al- 
leged to  have  been  wrongfully  taken  and  detained  by  the  de- 
fendant It  is  shown  that  the  property  in  controversy  was 
for  rent  due  from  one  Luke  Hale  to  one  Christopher  for  the 
rental  of  said  Christopher's  ranch,  which  property  Hale  held 
for  Christopher.  Said  Christopher  assigned  the  same  to  the 
plaintiff  on  the  twenty-fourth  day  of  April,  1897,  and  left  it 
just  where  it  was  before,  and  at  the  time  of  said  assignment, 
to  wit,  on  the  ranch  of  Christopher,  in  the  possession  of  Hale, 
Christopher's  tenant.  It  is  further  shown  that  said  Hale  was 
to  hold  and  keep  said  property  until  the  second  day  of  October, 
1897,  at  which  time  the  plaintiff  became  entitled  to  the  immedi- 
ate and  exclusive  possession  of  the  same.  On  the  first  day  of 
October,  1897,  one  day  before  the  plaintiff  became  entitled  to  the 
"immediate  and  exclusive  possession  of  said  goods,"  as  shown  by 
the  sixth  paragraph  of  the  complaint,  the  defendant  levied 
said  execution  upon  said  property,  as  property  of  said  Chris- 
topher. We  do  not  think  the  transfer  of  said  property  from 
Christopher  to  the  respondent,  as  shown  by  the  record,  was 
accompanied  by  such  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession  of  said  property,  as 
contemplated  by  the  provisions  of  said  section  3021  of  the 
Revised  Statutes.  The  case  of  Mosgrove  v.  Harris,  94  Cal. 
162,  29  Pac.  490,  is  a  case  like  the  one  at  bar.  In  that  case 
it  is  held  that  a  sale  of  hogs  on  a  ranch,  in  the  possession  and 
occupancy  of  the  seller,  is  not  accompanied  by  such  an  im- 
mediate delivery,  and  actual  and  continued  change  of  posses- 
sion, as  required  by  the  statute,  if,  after  the  sale,  they  are  al- 
lowed to  remain  upon  the  ranch  in  charge  of  the  same  persons 
who  had  charge  of  them  before  the  sale,  although  such  persons 
were  requested,  after  the  sale,  to  take  charge  of  them  for  the 
buyer,  and  consented  to  do  so. 

It  is  contended  by  appellant  that  said  complaint  is  insufiS- 
eient,  because  it  does  not  allege  a  demand  for  the  return  of  said 
property  before  this  action  was  commenced.  There  is  nothing 
in  this  contention.  This  is  not  a  suit  for  recovery  of  certain 
specific  property.    It  is  an   action  in   tort,   and   the   record 
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shows  that  said  property  had  passed  out  of  the  possession  of 
defendant,  and  that  a  demand  would  have  been  utterly  useless. 
In  such  cases,  no  demand  is  necessary.  (Cooley  on  Torts,  2d 
ed.,  530.)  The  judgment  must  be  reversed,  and  the  cause  re- 
manded; and  it  is  so  ordered.  Costs  of  appeal  are  awarded  to 
the  appellant. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 


(May  9,  1899.) 

STOOKEY   V.  BOARD  OF   COUNTY   COMMISSIOXEES 
OF  NEZ  PERCES  COUNTY, 
[57   Pac.   312.] 
Constitutional  Law — Salaries — County  OFncEBS — Public  Policy. 
The   legislature  has   authority   to   provide   by   statute   the   maxi- 
mum and  minimum  salary  of  county   officers,  and  may   vest  in 
the  boards  of  county  commissioners  the  discretionary   authority 
of  determining  the  amount  of  salary  of  county  officers  within  the 
limit  of  such  maximum  and  minimum  salary,  except  the  salary 
of   such   county   commiasioners.     Public   policy   forbids   that   any 
officer  be  empowered}  to  fix  his  own  compensation. 
(Syllabus  by  the  court.) 

An  original  proceeding  supreme  conrt. 

C.  J.  Orland  and  James  W.  Reid,  for  Plaintiff. 

Section  7  of  article  18  of  the  constitution  provides  that  the 
salaries  of  county  officers  shall  be  "a  fixed  annual  salary/* 
The  legislature  might  perhaps  have  been  nearer  the  constitu- 
tional requirement  had  it  provided  that  the  salaries  be  fixed 
annually.  It  would  then  have  had  an  annually  fixed  salary^ 
which  it  now  has  not.  Instead  of  having  a  fixed  salary,  by 
this  act  we  have  a  fluctuating  salary,  according  to  the  whim, 
extravagance,  parsimony  or  political  prejudice  which  may 
control  the  minds  and  acts  of  men,  and  more  especially  is  this 
true  if  the  present  board  of  commissioners  can  fix  the  sal- 
aries of  the  present  officers.  By  section  1  of  article  3  of  the 
constitution  the  legislative  power  of  the  state  is  vested  in  a 
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Senate  and  House  of  Eepresontativcs,  and  by  section  5  of 
article  18  it  is  provided  that  "The  legishiture  shall  establish 
....  a  system  of  county  governments/'  By  the  provisions 
of  section  1  of  article  3,  all  legislative  power  is  vested  in  the 
bodies  provided  for,  and  by  section  5  of  article  18,  this  body 
is  expressly  charged  with  certain  duties  as  to  counties.  These 
sections  do  not  provide,  nor  by  any  implication  can  they  be 
construed  as  authorizing  the  legislature  to  delegate  or  shift 
the  burden  of  legislation  to  the  several  counties  of  the  state, 
as  to  their  system  of  government  or  any  part  of  it,  which  this 
act  directly  attempts  to  do.  It  delegates  to  the  board  of 
county  commissioners  of  the  several  counties  to  legislate  or 
enact  a  law  as  to  the  compensation  which  shall  be  paid  them- 
selves for  the  next  two  years,  and  all  other  of  the  county 
officers  now  in  office,  and  also  for  the  county  officers  to  be 
elected  for  the  next  two  years,  and  every  two  years  thereafter 
the  boards  resolve  themselves  into  a  legislature  and  proceed  to 
enact  salary  laws  for  their  successors.  By  the  clearest  impli- 
cation the  legislature  would  be  prohibited  from  conferring 
authority  upon  such  boards  to  fix  the  salaries  of  other  county 
officers.  {Page  v.  Allen,  58  Pa.  St.  338,  98  Am.  Dec.  272.) 
The  usual  and  elementary  construction  of  constitutions  require 
uniformity,  and  ours  is  no  exception  to  the  rule.  The  expres- 
sion is  repeatedly  used,  and  by  necessary  implication  must  be 
80.  (Miller  v.  Kister,  68  Cal.  142,  8  Pac.  813;  Smith  v. 
Judge  J  17  Cal.  654.)  Local  and  special  laws  are  expressly 
prohibited  by  the  constitution  with  reference  to  officers^  sal- 
aries during  their  term  of  office.  (Section  19  of  article  3, 
last  paragraph  of  constitution;  Smith  v,  McDermott,  93  CaL 
421,  29  Pac.  34;  People  v.  Central  Pacific  Ry.,  83  Cal.  393, 
23  Pac.  303;  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  695.)  This 
is  an  attempt  at  clear  delegation  of  legislative  authority  by 
the  legislature  to  twenty-one  boards  of  county  commissioners 
or  twenty-one  legislative  bodies,  who,  if  their  act  is  valid,  are 
authorized  to  exercise  important  functions.  We  claim  that 
such  power  cannot  be  delegated.  (State  v.  Simons,  32  Minn. 
540,  21  N".  W.  750;  Commonwealth  v.  Addams,  95  Ky.  588, 
26  S.  W.  581;  Bowling  v.  Lancashire  Ins.  Co.,  92  Wis.  63, 
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G5  N.  W.  738;  Siate  v.  Young,  29  Minn.  474,  9  N.  W.  754; 
Ex  paHe  Wall  48  Cal.  315,  17  Am.  Rep.  425;  Field  v.  Clark, 
143  U.  S.  649,  12  Sup.  Ct.  Bep.  495;  Dougherty  v.  Austin,  94 
Cal.  601,  28  Pac.  834,  29  Pac.  1092.)  This  act  by  reason  of 
its  operation  is  special,  as  it  is  to  be  applied  to  each  of  the 
counties  of  the  state,  at  the  arbitrary  discretion  of  the  boards 
of  county  commissioners  of  each  county,  and  will  act  upon 
each  county  in  an  independent  manner  without  any  regard  to 
uniformity  or  classification,  and  its  effect  in  each  county  is  to 
that  county  alone.  {City  of  Topeka  v.  Oillett,  32  Kan.  431, 
4  Pac.  800.)  The  salaries  of  the  officers  of  counties  is  a  part 
of  the  county  government  (Longan  v.  County  of  Solano,  65 
Cal.  123,  3  Pac.  463.)  Under  the  provisions  of  section  5  of 
article  18,  the  constitution  must  be  uniform  throughout  the 
state,  and  which  has  been  conclusively  demonstrated  by  the 
actions  of  the  various  boards,  in  the  fixing  of  the  salaries,  has 
not  been  obtained,  and  of  necessity  cannot  be,  and  is  therefore 
in  violation  of  this  section  of  the  constitution.  (State  v. 
Boyd,  19  Nev.  43,  6  Pac.  735;  Dougherty  v.  Austin,  94  CaL 
603,  28  Pac.  834,  29  Pac.  1092;  Miller  v.  Kister,  68  CaL  142, 
8  Pac.  813;  Smith  v.  Judge,  17  Cal.  554.) 

S.  H.  Hays,  Attorney  General,  for  Defendants. 

It  is  true  that  few  laws  of  exactly  this  kind  have  be«i  be- 
fore the  courts  for  adjudication,  but  this  argument  is  the 
same  which  is  usually  most  strenuously  advanced  against  laws 
which  classify  counties,  either  by  population  or  taxable  prop- 
erty, it  being  contended  in  those  cases  that  the  legislature, 
knowing  the  population  or  taxable  property  of  each  county 
and  fixing  the  classification  on  that  basis,  might  as  well  have 
named  each  county  specifically.  The  argument  is  as  valid 
against  the  classification  system  as  against  the  one  in  question. 
The  classification  system  has,  however,  been  held  to  be  clearly 
constitutional.  (Harwood  v.  Wentworth,  162  TJ.  S.  547,  16 
Sup.  Ct.  Rep.  890;  Seaholt  v.  Commissioners,  187  Pa.  St  318, 
41  Atl.  22.)  Special  laws  are  those  made  for  individual  cases, 
or  for  less  than  a  class  requiring  laws  appropriate  to  its  pecu- 
liar condition  and  circumstances;  local  laws  are  special  as  to 
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place.  (Sutherland  on  Statutory  Construction,  sec.  127; 
Tulare  Co.  v.  May,  118  Cal.  303,  60  Pac.  427;  Stone  v.  Wilson, 
•19  Ky.  Iaw  Eep.  126,  39  S.  W.  49;  People  v.  Onahan,  170  111. 
449,  48  N.  E.  1003;  Fleckenstein  v.  Placer  Co.  (Cal),  37  Pac. 
931;  Johnson  v.  Mocahce,  1  Okla.  204,  32  Pac.  336;  McTnemey 
V.  City  of  Denver,  17  Colo.  302,  29  Pac.  616;  People  v.  Dunn, 
167  N.  Y.  628,  62  N.  E.  672.)  It  has  heen  the  policy  of  our 
laws  for  many  years  to  empower  county  boards  to  fix  the  sal- 
aries of  county  oflScers.  (Ryan  v.  Outagamie  County,  80  Wia. 
336,  50  N.  W.  340;  Staples  v.  Llano  County,  9  Tex.  Civ.  App. 
203,  28,  S.  W.  569;  Stanfield  v.  State,  83  Tex.  317,  18  S.  W. 
577;  Stone  v.  Wilson,  19  Ky.  Law  Rep.  126,  39  S.  W.  49.) 
In  a  constitutional  sense,  however,  these  duties  cannot  be 
said  to  be  legislative,  executive  or  judicial,  but,  as  modern 
law-writers  term  them,  they  are  purely  administrative. 
Administrative  duties  of  this  kind  are  frequently  imposed 
upon  boards.  (Board  of  Commissioners  v.  Smith,  22  Colo. 
534,  45  Pac.  357;  Board  of  Directors  v.  Collins,  46  Neb.  411, 
64  N.  W.  1086;  Nelson  v.  Troy,  11  Wash.  435,  39  Pac.  974; 
Board  of  Law  Library  Trustees  v.  Board  of  Supervisors,  99 
Cal.  571,  34  Pac.  244;  8  Am.  &  Eng.  Ency,  of  Law,  911; 
People  V.  Kipley,  171  111.  44,  49  N.  E.  229 ;  6  Am.  &  Eng.  of 
Law,  2d  ei.,1029 'filler  v.  State,  149  Ind.  607,  49  N.  E.  894.) 
The  fact  that  an  atemative  is  open  to  the  commissioners  in 
administering  the  law  is  no  proof  of  lack,  of  uniformity. 
(Hellman  v.  Shoulters,  114  Cal.  136  (146),  44  Pac.  915,  45 
Pac.  1057.) 

QUARLES,  J. — This  is  an  original  proceeding,  commenced 
ty  the  plaintiff,  who  is  clerk  of  the  district  court  an  1  ex-ofjicio 
auditor  and  recorder  in  and  for  Nez  Perces  county,  to  obtain  a 
writ  of  prohibition  prohibiting  the  defendants,  as  commission- 
ers of  said  county,  from  fixing  the  salary  of  the  plaintiff  as 
said  officer  for  the  years  1899  and  1900.  The  contention  upon 
which  this  proceeding  is  based  its  that  the  act  of  March  7,  1899, 
known  as  the  "County  Salary  Bill,^'  is  in  contravention  of  the 
constitution  and  void.  By  joint  resolution  submitted  to  the 
electors  of  the  state  by  the  legislature  at  its  fourth  session, 
1897,  and  adopted  at  the  general  election  in  November,  1898, 
Idaho,  Vol.  6-35 
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section  7^  article  18^  of  the  oonystitution  was  amended  so  as  to 
read  as  follows :  "Sec.  7.  All  county  oflScers,  and  deputies  when 
allowed,  shall  receive,  as  full  compensation  for  their  services, 
fixed  annual  salaries,  to  be  paid  quarterly  out  of  the  county 
treasury,  as  other  expenses  are  paid.  All  actual  and  necessary 
expenses,  incurred  by  any  county  ofl5cer  or  deputy  in  the  per- 
formance of  his  official  duties,  shall  be  a  legal  charge  against 
the  county,  and  may  be  retained  by  him  out  of  any  fees  which 
may  come  into  his  hands.  All  fees,  which  may  come  into  his 
hands  from  whatever  source,  over  and  above  his  actual  and  nec- 
essary expenses,  shall  be  turned  into  the  county  treasury  ai 
the  end  of  each  quarter.  He  shall,  at  the  end  of  each  quarter, 
file  with  the  clerk  of  the  board  of  oounty  commissioners  a  sworn 
statement,  accompanied  by  proper  vouchers,  showing  all  ex- 
penses incurred  and  all  fees  received,  which  must  be  audited 
by  the  board,  as  other  accounts.'^  The  act  of  March  7, 1899,  was 
enacted  for  the  purpose  of  carrying  into  effect  the  above  pro- 
vision of  the  constitution.  Said  act  fixes  the  maximum  and 
minimum  compensation  to  be  received  by  the  different  county 
officers,  leaving  the  exact  amount  of  the  salary  of  each  county 
officer  to  be  fixed  by  the  board  of  county  commissioners  in  the 
respective  counties.  Plaintiff  contends  that  the  act  is  local  and 
special.  This  contention  is  not  well  founded,  as  the  act  is  gen- 
eral in  its  nature  and  terms,  and  applies  equally  to  every  county 
in  the  state. 

The  second  point  urged  by  the  plaintiff  is  that  the  "said  act 
is  an  attempt  to  grant  legislative  power  to  the  board  of  county 
commissioners,  and  is  a  delegation  of  legislative  fimctions.'^ 
This  point  raises  the  serious  question  in  this  case.  If  the  leg- 
islature is  prohibited  from  vesting  in  the  county  commissioners 
the  discretionary  power  of  fixing  the  compensation  of  oounty 
officers  within  certain  prescribed  limits,  it  is  by  the  provisions 
of  our  constitution,  and  not  otherwise.  The  vesting  of  such 
discretionary  power  in  the  board  of  county  commissionens,  ex- 
cept with  reference  to  their  own  salaries,  is  not  forbidden  by, 
or  contrary  to,  public  policy.  Is  it  forbidden  by  any  provision 
of  the  constitution?    We  think  not.    We  find  nothing  in  our 
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constitution  prohibiting  it  The  people  have,  in  the  constitu- 
tion, granted  this  discretionary  power  to  the  boards  of  county 
commissioneiH  with  reference  to  one  of  the  county  officers,  viz., 
county  attorney  thus  shaping  public  policy  with  reference  to 
the  question  under  consideration.  The  principle  of  vesting 
this  discretionary  power  in  the  boards  of  county  commissioners 
being  indorsed  by  the  people  in  the  constitution,  there  being 
nothing  in  the  constitution  prohibiting  the  act  in  que^on, 
and  the  people  having  declared  by  the  said  constitutional  provi- 
sion that  county  officers  should  be  paid  by  salaries,  and  not  by 
fees,  we  feel  it  our  duty  to  hold  the  act  in  question  valid,  except 
that  part  of  it  relating  to  the  salaries  of  county  commissioners. 
While  the  wisdom  of  the  act  in  question  may  well  be  doifoted, 
and  while  we  think  that  an  act  classifying  the  counties  of  the 
state,  and  absolutely  fixiiig  the  salaries  of  the  different  county 
officers  in  each  class  of  counties,  would  be  better,  yet  the  ques- 
tion before  us  is  not  which  would  be  the  better  way  of  doing 
it.  That  question  i«  to  be  decided  by  the  legislature.  We  ap- 
preciate the  difficulties  experienced  by  the  legislature  in  pro- 
viding for  compensation  of  the  different  officers  in  the  various 
counties.  Novel  conditions  exist  in  this  state.  We  have  a  large 
area.  Some  of  the  counties  are  large  in  area,  while  others  are 
small.  Some  are  sparsely  settled,  while  others  are  populous. 
Some  have  easy  shipping  facilities,  while  others  are  isolated  and 
distant  from  railroads,  making  traffic  expensive.  Owing  to  this 
diversity  of  conditions,  the  cost  of  living  in  one  county  is  much 
more  than  in  others  Tt  would  not  be  fair  or  equitable  to  re- 
quire an  officer  in  a  county  where  it  is  costly  to  live  to  work  for 
the  <^me  salary  paid  the  same  officer  performing  the  same 
amount  of  work  in  a  county  where  it  would  cost  only  half  as 
much  to  live.  Taking  into  consideration  these  diverse  condi- 
tions, the  legislature  considered  that  the  amount  of  salaries 
ought  to  be  determined  in  the  various  counties  with  reference 
to  the  amount  of  work  to  be  performed  and  the  cost  of  living. 
It  would  not  be  fair  or  just  to  the  officers  or  to  the  taxpayers 
for  the  county  officers  of  Ada,  Latah,  and  Shoshone  counties 
to  be  paid  the  same  salaries  as  those  paid  to  the  county  officers 
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of  Custer,  Lincoln,  and  Bear  Lake  counties.  To  provide  a 
uniform  system  which  would  be  just  to  the  office  holder  and  to 
the  taxpayer,  the  act  in  question  was  passed.  The  legislature 
could  not  well  make  the  salaries  of  the  diflferent  county  offices  un- 
iform throughout  the  state,  for  to  do  so  would  be  an  act  of  injus- 
tice to  some  of  the  officeholders  and  to  some  of  the  taxpayers. 
Considering  all  of  the  existing  conditions,  the  legislature  thought 
it  best  to  fix  the  maximum  and  minimum  compensation  of  the 
various  county  officers,  and  leave  a  certain  discretion  to  the 
county  commissioners.  It  is  our  pleasure  to  sustain  the  act  in 
question,  with  one  exception.  There  is  nothing  in  our  constitu- 
tion, which,  directly  or  indirectly  sanctions  the  principle  of  a 
county  officer  fixing  hie  own  salary.  On  the  other  hand,  the 
trend  of  our  laws,  both  fundamental  and  statutory,  and  public 
policy,  forbid  the  principle.  We  do  not  think  that  the  legisla- 
ture has  authority  to  vest  even  a  discretionary  power  in  any 
officer  to  fix  his  own  salary.  Common  honesty,  public  morals, 
and  the  protection  of  the  individual  citizen  demands,  pro  bono 
publico,  that  such  a  practice  should  not  be  tolerated.  It  is  a 
well-defined  public  policy  in  this  state  that  no  person  acting  in 
an  official  capacity  shall  fix  the  price  of  materials  furnished 
the  public,  or  fix  the  compensation  for  services  rendered  or  to 
be  rendered  by  him  for  the  public.  The  law  wisely  protects  a 
public  officer  from  the  temptation  of  being  too  generous  in  the 
matter  of  fixing  his  own  compensation.  Our  conclusion  is  that 
the  act  in  question  is  valid,  except  that  part  thereof  which  at- 
tempts to  authorize  county  commissioners  to  determine  what 
amount  of  salary  between  $160  and  $1,000  per  annum  they 
shall  receive.  Inasmuch  sus  boards  of  county  commissioners  in 
the  various  counties  of  the  state  have  already,  by  order,  des- 
ignated the  salaries  to  be  received  by  all  county  officers,  we  deem 
it  best  to  suggest  that  the  orders  made  by  the  boards  of  county 
commiasioners,  so  far  as  their  own  compensation  is  concerned, 
are  void,  and  that,  until  further  legislation  is  had,  county  com- 
missioners will  receive  the  compensation  now  fixed  by  statute, 
viz.,  "six  dollars  for  each  day  actually  and  necessarily  engaged 
in  transacting  county  business,  not  to  exceed  five  hundred 
($500)  dollars  for  any  one  year,'*  and  "all  actual  and  necessary 
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expenses  ineiirred"  by  them  **xn  the  performance  of  oflBcial 
duty."  The  constitutional  amendment  and  act  under  consid- 
eration repeals  that  part  of  the  act  of  February  33,  1893,  which 
allows  mileage  to  county  commissioners.  It  is  a  matter  of 
great  regret,  if  not  public  calamity,  shown  by  the  public  history 
of  the  state,  that  in  somis  of  the  counties  the  county  commis- 
sioners, contrary  Uj  law  and  common  decency,  have  made  orders 
allowing  themselves  and  other  officew  quarterly  salary  in  ad* 
vanoe.  Such  acts  were  not  contemplated  either  by  the  con- 
stitution or  act  in  question.  We  deem,  it  best  to  suggest  that 
the  authority  vested  by  the  act  in  question  is  not  an  arbitrary, 
but  discretionary,  power,  and  in  any  case  in  which  their  discre- 
tion  is  abused  the  party  aggrieved  may  obtain  redress  by  appeal, 
as  in  case  of  other  orders  made  by  county  commissioners. 
The  writ  demanded  is  aenied.     Costs  awarded  to  neither  party. 

Huston,  G.  J.,  and  Sullivan,  J.,  concur. 


(May  11,  1899.) 


QUAYLE  V.  GLENN. 
[57  Pac.  308.] 
JimiSDicnoiT  or  Justices'  Courts. — ^Under  the  proviBionB  of  section 
3851  of  the  Revised  Statutes,  justices'  courts,  in  actions  arising 
on  contract  for  the  recovery  of  money,  only  have  jurisdiction 
where  the  sum  claimed  does  not  exceed  the  sum  of  $300.  The 
turn  claimed,  including  damages  or  principal  and  interest  thereon, 
cannot  exceed  the  sum  of  $300.  Section  22,  article  5,  of  the  con- 
fititution  of  Idaho  fixes  the  maximum  beyond  which  the  legis- 
lature cannot  go  in  fixing  such  jurisdiction  as  to  value  of  prop- 
erty claimed  or  amount  in  controversy. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bear  Lake  County. 

John  A.  Bagley,  for  Appellant. 

The  statement  is  the  authority  for  the  justice  to  enter  judg- 
ment, and  his  sole  authority.     Any  defects  in  it  are  jurisdic- 
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tional  and  fatal.  Nothing  can  be  presumed  in  favor  of  the  ju- 
risdiction of  courts  or  magistrates  having  special  or  limited 
jurisdiction.  The  record  should  show  that  the  judgment  was 
within  the  limits  of  their  jurisdiction.  (Henry  v.  Estes,  127 
Mass.  474;  Hendrick  v.  Whittemore,  105  Mass.  23,  27;  Tucker 
V.  Harris,  13  Ga.  1,  58  Am.  Dec.  488;  Palmer  v.  Oakley,  2  Doug. 
(Mich.)  433,  47  Am.  Dec.  41.) 

Allen  Miller  and  T.  L.  Glenn,  for  Respondents. 

The  justice  had  jurisdiction  both  of  the  subject  matter  of 
the  action  and  of  the  person  of  the  defendant,  Quayte,  and  hav- 
ing jurisdiction,  his  judgment  is  not  void.  (Chase  v.  Christen- 
son,  41  Cal.  253;  Moore  v.  Martin,  38  CaL  428;  Sweet  v.  Ward, 
43  Kan.  695,  23  Pac.  941.) 

SULLIVAN,  J. — This  suit  was  brought  to  perpetually  en- 
join the  enforcement  of  a  judgment  entered  in  a  justice's  court 
against  appellant  for  the  sum  of  $401.80  damages.  The  com- 
plaint in  said  court  prayed  for  judgment  for  the  sum  of  $291.35 
principal,  and  interest  claimed  to  be  due  thereon,  amounting 
to  $110.45,  making  a  total  demand  of  $401.80,  all  of  which 
appears  from  the  judgment-roll.  The  question  as  to  the  juris- 
diction of  the  justice  of  the  peace  to  enter  judgment  was  not 
raised  in  the  court;  below,  but  it  is  a  question  that  may  be  raised 
at  any  time.  In  deciding  this  question,  we  have  examined  the 
laws  of  Congress  pertaining  to  the  creation  of  Idaho  territory, 
and  acts  amendatory  thereof,  and  we  find  that  section  1927  of 
the  Revised  Statutes  of  the  United  States,  as  found  on  page 
38  of  the  Revised  Statutes  of  Idaho  of  1887,  provides  that  jus- 
tices of  the  peace  "shall  not  have  jurisdiction  of  any  matter  in 
controversy  where  the  debt  or  sum  claimed  exceeds  three  hun- 
dred dollars."  The  legislature  of  the  then  territory  of  Idaho, 
in  defining  the  jurisdiction  of  justices  of  the  peace,  uses  sub- 
stantially the  same  language  used  in  said  act  of  Congress.  It 
is  provided,  among  other  things,  in  section  3851  of  the  Revised 
Statutes  that  the  jurisdiction  of  a  justice's  court  shall  extend 
to  actions  arising  on  contract  for  the  recovery  of  money  only 
where  the  sum  claimed  does  not  exceed  the  sum  of  $300.     The 
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1300  includes  the  interest,  if  any  be  due,  as  well  as  the  princi- 
pal debt  sued  for.  The  acts  of  Congress  relating  to  Idaho  ter- 
ritory, commonly  known  as  the  "Organic  Act,*'  was  the  supreme 
law  of  Idaho  at  the  time  of  the  adoption  of  the  Eevised  Statutes 
of  Idaho  (1887),  and  the  legislature,  in  adopting  said  section 
3851,  merely  re-enacted  the  provisions  of  said  organic  act  so 
far  as  the  point  under  consideration  is  concerned.  Had  Con- 
gress or  the  legislature  intended  to  exclude  the  interest  due  on 
claims  sued  for,  apt  words  to  that  effect  would  have  been  used, 
as  was  done  in  fixing  the  jurisdiction  of  probate  courts.  Sec- 
tion 1907  of  the  Revised  Statutes  of  the  United  States  (see 
page  36  of  the  Revised  Statutes  of  Idaho,  1887),  authorized  pro- 
bate courts  of  Idaho  territory  as  follows:  "To  hear  and  deter- 
mine all  civil  causes  wherein  the  damage  or  debt  claimed  does 
not  exceed  the  sum  of  $500,  exclusive  of  interest/*  And  the 
legislature  of  Idaho  territory,  in  section  3841  of  the  Revised 
Statutes  of  Idaho,  used  substantially  the  same  words  in  fix- 
ing the  jurisdiction  of  probate  courts.  The  words  "exclusive 
of  interest"  are  used  in  fixing  the  jurisdiction  of  probate  courts, 
while  in  fixing  the  jurisdiction  of  justices*  courts  those  words 
are  not  used.  Had  Congress  or  the  legislature  intended  to  ex- 
clude interest  when  fixing  the  jurisdiction  of  the  last-named 
courts,  the  words  "exclusive  of  interest*'  would  have  been  used, 
aa  was  done  in  fixing  the  jurisdiction  of  probate  courts.  It 
has  been  suggested  that  section  22  of  article  5  of  the  constitu- 
tion of  Idaho,  adopted  in  1890,  extends  the  jurisdiction  of  jus- 
tices of  the  peace  to  $300  "exclusive  of  interest."  Said  section 
provides  as  follows:  "Justices  of  the  peace  shall  have  such  ju- 
risdiction as  may  be  conferred  by  law,  but  they  shall  not  have 
jurisdiction  of  any  cause  wherein  the  value  of  the  property  or 
the  amount  in  controversy  exceeds  the  sum  of  $300,  exclu- 
sive of  interest,  nor  where  the  boundaries  or  title  to  any  real 
property  shall  be  called  in  question."  That  section  does  not 
extend  the  jurisdiction  of  justices  of  the  peace  to  the  sum 
ol  $300  exclusive  of  interest.  It  is,  however,  a  limitation  on 
the  legislature,  and  prohibits  the  fixing  of  said  jurisdiction  be- 
yond the  sum  of  $300  exclusive  of  interest     It  declares   that 


Digitized  by  VjOOQIC 


66S  OcoBOCK  f^.  KixoK.  [6  Idaho, 

Points  decided. 

justices  of  the  peace  shall  have  such  jurisdiction  ae  may  be  cob- 
f erred  by  law,  not  exceeding  $300  exclusive  of  interest.  The 
provisions  of  said  section  3851  of  the  Bevised  Statutes  of  Idaho 
of  1887  was  continued  in  force  by  the  provisions  of  section  2, 
article  21  of  the  constitution  of  Idaho,  aa  its  provisions  are 
not  repugnant  to  any  of  the  provisions  of  the  constitution.  As 
the  justice  of  the  peace  did  not  have  jurisdiction  to  enter  the 
judgment  sought  to  be  enjoined,  it  is  absolutely  void,  and  for 
that  reason  the  judgment  appealed  from  must  be  reversed,  and 
the  cause  remanded,  with  instructions  to  set  aside  the  same, 
and  to  enter  judgment  as  prayed  for  by  appellant  in  his 
complaint,  perpetually  enjoining  the  enforcement  of  said  judg- 
ment entered  by  said  justice  of  the  peace.  As  the  question  of 
the  jurisdiction  of  said  justice  of  the  peace  to  enter  said  judg- 
ment was  not  raised  in  the  court  below,  it  is  ordered  that  each 
party  pay  his  own  costs  on  this  appeal 

Huston,  C.  J.^  and  Quarles,  J.,  concur. 


(May  11,  1899.) 

OCOBOCK  V.  NIXON. 

[57  Pac.  309.] 
UsuBT — Judgment  Upow  Stipulation. — Plaintiff  brought  action  upoa 
a  usurious  contract;  judgment  was  entered  upon  stipulation  of 
parties  in  favor  of  plaintiff,  as  prayed  in  complaint,  from  which 
defendant  appealed;  held,  that  the  judgment  bo  entered,  being  in 
contravention  of  the  usury  laws  of  the  state,  the  same  was  erro- 
neous. The  general  rule,  that  where  judgment  is  entered  upon 
the  agreement  and  consent  of  parties  appeal  will  not  lie,  does 
not  apply  to  a  case  where  such  agreement  and  judgment  is 
in  contravention  of  the  positive  provisions  of  a  statute. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County. 
James  W.  Keid,  for  Appellant 
No  brief  filed. 
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James  W.  Poe  and  James  E.  Babb,  for  Bespondent. 

Where  an  order  or  judgment  has  been  entered  by  the  court 
below  on  the  agreement  of  the  parties^  as  was  done  by  the  court 
below  in  this  cause,  and  not  pursuant  to  the  judgment  or  action 
of  the  court,  neither  party  has  any  remedy  by  appeal  from  such 
action  of  the  court  done  by  consent  of  the  parties,  because  it 
is  considered  the  parties  have  no  right  to  allege  error  in  that 
to  which  they  have  consented,  or  to  seek  reversal  of  the  action 
of  the  court  below,  which  they  have  caused  by  their  request  and 
consent,  without  having  made  a  motion  to  the  court  below  ask- 
ing for  correction  of  the  error,  and  giving  the  court  below  an 
opportunity  to  take  action  upon  the  matter,  which  opportunity 
it  had  not  previously  had,  because  having  relied  upon  the  con- 
sent and  stipulation  of  the  parties.  (Schmidt  v.  Oregon  Oold 
Min.  Co.,  28  Or.  9,  52  Am.  St.  Eep.  759,  40  Pac.  406,  1014;  Er- 
longer  v.  Southern  Pacific  R.  Co.,  109  Cal.  395,  42  Pac.  31 ;  2 
Ency.  of  PL  &  Pr.  99 ;  Aihinson  v.  ManJcs,  1  Cow.  691 ;  Peter^ 
son  V.  Swan,  119  N.  Y.  662,  23  N.  E.  1004;  Chapin  v.  Perrin, 
46  Mich.  130,  8  N.  W.  721 ;  In  re  Pemberton,  40  N.  J.  Eq.  520, 
4  Atl-  770.)  Assuming  for  argument  that  the  foregoing  con- 
tention of  respondent  against  the  right  of  appellants  to  main- 
tain this  appeal  is  untenable,  and  that  the  appeal  is  to  be  heard 
upon  the  merits,  counsel  for  respondent  admit  that  the  face  of 
the  records  shows  that  the  note  secured  by  mortgajsre  sougrht  to 
be  foreclosed  was  usurious  within  the  decision  of  this  court  in 
Vermont  etc.  Trust  Co.  v.  Hoffman,  5  Idaho,  376,  49  Pac.  314, 
and  later  cases,  because  the  note  appears  on  the  face  of  the  rec- 
ord to  stipulate  for  interest  on  interest  in  advance  of  the  jnatur- 
ity  of  the  interest.  That  being  the  case,  the  judgment  must  be 
reversed,  but  at  the  cost  of  the  appellants,  as  we  contend.  Where 
judgment  is  reversed  on  a  point  not  made  in  the  court  below,  cost 
may  be  withheld  in  the  appellate  court.  (Snell  v.  Face,  78  Mich. 
334,  44  K  W.  286;  Capwell  v.  Baxter,  58  Mich  571,  25  X.  W. 
493 ;  Clark  v.  Raymond,  27  Mich.  456 ;  Hersey  v.  Milwaulcee  Co.., 
16  Wis.  185,  82  Am.  Dec.  713 ;  Frowner  v.  Johnson,  20  Ala.  477.) 
Also,  unless  the  point  should  have  been  called  to  the  atrontion 
of  the  trial  court  by  the  successful  appellant,  in  which  case  he 
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must  pay  costs.  (RcberU  v.  Hamilton,  15  Ind.  305;  Janes 
V.  Phelps,  2  Barb.  Ch.  (N.  Y.)  440;  Steward  v.  Oreen,  11 
Paige  (N.  Y.),  535;  McMullen  v.  JewUl,  3  La.  Ann.  139; 
Wilson  V.  Lyon,  51  IlL  530;  Davidson  v.  Bond,  12  IlL  84.) 

HUSTON,  C.  J. — ^This  action  was  brought  to  foreclose  a 
mortgage  on  real  property.  No  answer  was  filed  by  the  defend- 
ants, or  either  of  them.  Judgment  and  decree  of  forecloBnre 
were  entered  under  a  stipulation  of  the  parties.  By  the  terms 
of  the  stipulation  it  is  agreed  *'that  the  plaintiff  may  have  judg- 
ment and  decree  as  prayed  for  in  his  complaint,  and  that  no 
execution  or  order  of  sale  <3hall  issue  thereon  until  the  expira- 
tion of  five  months  from  the  rendition  of  said  decree."  De- 
cree and  judgment  were  rendered  in  accordance  with  such  jstipu- 
lation  on  April  7,  1898.  The  notes  and  mortgage  sued  on  are 
set  forth  in  the  complaint  by  copy,  from  which  it  appears  that 
the  same  come  within  the  inhibition  of  the  usury  statutes  of 
Idaho  and  the  ruling  of  this  court  in  the  cases  of  Vermont  etc. 
Trust  Co.  V.  Bojfman,  5  Idaho,  376,  49  Pac.  314,  and  Vermont 
etc.  Trust  Go.  v.  McGregor,  5  Idaho,  510,  51  Pac.  104.  But 
it  is  urged  that,  as  this  question  was  not  raised  in  the  lower 
court,  it  cannot  be  made  a  subject  of  review  in  the  appellate 
court;  that  the  error,  if  any  was  committed,  was  by  the  con- 
sent of  both  parties,  with  a  full  knowledge  of  all  the  facts,  and 
in  fact  was  not  the  error  of  the  courts  \\ii  of  the  parties,  and 
is  not,  therefore,  subject  to  appeal.  This  position  of  respond- 
ent seems  to  be  supported  by  abundant  authority,  and  is,  we 
think,  the  general  rule.  But  the  case  at  bar  presents  some  pe- 
culiar features,  which  would  seem  to  except  it  from  the  opera- 
tion of  the  general  rule.  Section  1266  of  the  Eevised  Statutes 
provides :  "If  it  is  ascertained  in  any  suit  brought  on  any  con- 
tract, that  a  rate  of  interest  has  been  contracted  for  greater 
than  is  authorized  by  this  chapter,  either  directly  or  indirectly, 
in  money  or  in  property,  such  contract  works  a  forfeiture  of 
ten  cents  on  the  hundred  by  the  year,  and  at  that  rate,  upon 
the  amount  of  such  contract,  to  the  school  fund  of  the  county 
in  which  the  suit  is  brought,  and  the  plaintiff  must  have  judg- 
ment for  the  principal  sum,  less  all  payments  of  principal  or 
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interest  fberetofore  made  and  without  interest  or  costs.  The 
^Gonrt  must  render  judgment  in  said  action  for  ten  per  cent 
per  annum  upon  the  entire  principal  of  «»aid  contract,  against 
the  defendant  in  fayor  of  the  territory  (state),  for  the  use  of 
the  school  fund  of  the  county,  whether  the  unlawful  interest 
ifi  contested  or  not;  and  in  no  case  where  unlawful  interest  is 
contracted  for,  must  the  plaintiff  have  judgment  for  more  than 
fhe  principal  sum  less  the  payments  already  made,  whether 
the  unlawful  interest  be  incorporated  with  the  principal  sum 
or  nof  Can  the  provisions  of  this  statute,  and  the  duty  of 
the  court  thereunder,  be  abrogated  by  stipulation  of  the  par- 
ties ?  We  think  not.  Statutes  against  usury  are  penal  in  their 
character,  and  where,  as  in  this  state,  it  is  provided  that  the 
penalty,  or  a  part  thereof,  shall  go  to  the  state  or  to  the  school 
fund  of  the  county,  and  imposes  upon  the  court  the  duty  of 
Tendering  judgment  for  such  penalty,  such  duty  cannot  be 
evaded,  to  the  injury  of  the  state  or  the  school  fund,  by  stipula- 
tion of  parties.  The  plaintiff  seeks  a  judgment  upon  a  usu- 
rious contract  The  statute  makes  it  the  duty  of  the  court, 
whenever  the  nature  of  the  contract  sued  upon  is  ascertained 
to  be  usurious  under  the  statute,  to  render  judgment  for  the 
penalty.  The  law  leaves  the  court  no  discretion  in  this  matter. 
It  directs  the  judgment  it  shall  enter,  and  any  other  or  differ- 
ent judgment  is  erroneous.  The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded,  with  direction  to  enter 
judgment  in  accordance  with  the  provisions  of  section  1266  of 
the  Bevised  Statutes  of  Idaho.    No  costs  allowed  appellants. 

Quarlcs  and  Sullivan,  JJ.,  concur. 
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(May  11,  1899.) 

CABTER  V.  WANN. 
[67  Pac.  314.] 

PlXADiNGS  —  Practice — ^Dehubbbb — Answer. — Objections  to  a  com- 
complaint  that  "the  action  is  not  brought  in  the  name  of  the 
real  parties  in  interest,  as  is  shown  by  the  face  of  the  complaint"; 
"that  the  plaintiff  has  not  legal  capacity  to  sue  in  this  action; 
that  several  causes  of  action  have  been  improperly  united";  "that 
the  complaint  is  ambiguous,  unintelligible  and  uncertain,"  must 
be  taken  by  demurrer,  or  answer,  and  when  not  so  taken  will  be 
deemed  to  be  waived. 

Same — General  Demxtrrer. — ^When  the  complaint  states  a  good  cause 
of  action,  although  joined  with  a  cause  of  action  that  is  demurs 
rable,  a  general  demurrer  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  will  not  lie. 

Trespass  Upon  Lands  of  Indians  by  Allotment. — Indians  holding 
lands  by  allotment  are  entitled  to  bring  suit  for  trespass  upon 
such  lands. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County* 

H.  P.  Biirleigh,  for  Appellants. 

A  person  cannot  sue  in  his  own  right  and  also  in  a  repre- 
sentative capacity  in  the  same  action.  (1  Ency.  of  PL  &  Pr., 
177;  Bliss  on  Code  Pleadings,  c.  3,  sec.  22,  c.  9,  sec.  117,  c 
20,  sees.  408,  413,  414.)  Sections  1300  and  1301  and  sectiona 
]  320,  1321  of  the  Bevised  Statutes  of  Idaho,  and  amendments 
thereto,  are  as  much  in  force  in  this  state  as  sections  1210  and 
1211,  and  that  said  sections  of  the  statute  must  be  construed  to- 
gether, and  that  no  damages  can  be  recovered  for  trespass  upon 
uninclosed  lands  of  an  individual.  (Logan  v.  Oedney,  38  CaL 
579 ;  Rivers  v.  Burbank,  13  Nev.  398 ;  Idaho  Bev.  Stats.,  sees. 
1300,  1301,  1320,  1321.)  The  land  in  question  is  govern- 
ment land,  and  will  remain  so  for  about  twenty  years  yet,  and 
plaintiff  may  never  acquire  title  to  the  same.  The  land  has 
never  been  segregated  from  the  public  domain.  (Idaho  Rev. 
Stats.,  c.  4,  tit  10;  Wolfskin  v.  Malajowich,  39  Cal.  276;  Zo- 
gan  v.  Oedney,  38  CaL  579.) 
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James  W.  Eeid,  for  Eespondent. 

The  record  shows  that  William  Carter  was  the  owner  and 
lawfully  in  possession  of  the  land.  This  disposes  of  the  error 
alleged,  that  he  is  not  the  real  party  in  interest,  or  that  several 
causes  of  action  have  been  improperly  united.  The  other  ob- 
jection that  the  plaintiff  has  not  legal  capacity  to  sue  in  this 
action  was  settled  in  this  court  by  a  recent  decision.  {WorLa-- 
Note'Tke-Tynin  v.  Carter,  ante,  p.  86,  53  Pac.  106.) 

HUSTON,  C.  J. — ^This  is  an  action  brought  in  the  justice's 
court,  under  the  provisions  of  chapter  6,  title  7,  of  the  Revised 
Statutes.  Section  1210  of  the  Revised  Statutes  provides  as  fol- 
lows :  It  is  not  lawful  for  any  person  owning  or  having  charge 
of  sheep,  to  herd  the  same,  or  permit  them  to  be  herded,  on 
the  land  or  possessory  claims  of  other  persons,  or  to  herd  the 
Kime  or  permit  them  to  graze  within  two  miles  of  the  dwelling- 
house  of  the  owner  or  owners  of  such  possessory  claim.''  Sec* 
tions  1211  and  1212  provide  for  the  recovery  of  damages  by 
the  party  injured  by  a  violation  of  said  section  1210.  The 
plaintiff  is  a  Nez  Perces  Indian,  holding  lands  by  allotment  un- 
der the  treaties  between  said  Nez  Perces  Indians  and  the  United 
States  government. 

The  plaintiff's  complaint  alleges  ^^hat,  during  all  the  times 
hereinafter  mentioned,  he  was  and  now  is  the  owner  and  law- 
fully in  possession  of  all  that  certain  real  estate  situated  in 
the  county  of  Nez  Perces,  state  of  Idaho,  and  described  as  fol- 
lows :  Lots  14,  15,  16,  23,  and  32,  section  6,  township  35  north, 
range  3  west,  Boise  meridian,  containing  one  hundred  acres, 
belonging  to  William  Carter ;  lots  22,  33,  34,  and  35,  section  6, 
township  35  north,  range  3  west,  Boise  meridian,  containing 
eighty  acres,  allotted  to  Mary  Carter,  deceased;  lots  8,  9,  24, 
and  26,  section  5,  lot  36,  section  6,  township  35  north,  range 
3  west,  Boise  meridian,  containing  one  hundred  and  twenty-nine 
one-hundredths  acres,  allotted  to  Ip-nah-san-lah-kuskt;  lots  C, 
7, 12,  13,  24,  25,  30,  and  31,  section  6,  township  35  north,  range 
3  west,  Boise  meridian,  containing  one  hundred  and  sixty  acres, 
allotted  to  Elizabeth  Carter."    Then  follows  the  allegation  of 
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the  trespass,  the  damage,  and  the  prayer  for  judgment.    No 
demurrer  appears  to  have  been  filed  to  the  complaint.    ITie  de- 
fendants answered  separately,  denying  all  the  allegations  of  the 
complaint.    The  answers  are  IdentlcaL    The  record  does  not 
bhow  the  result  of  the  trial  in  the  justice's  court,  nor  which 
party  brought  the  case  into  the  district  court;  but  in  the  dis- 
trict court  the  cause  was  tried  de  novo  without  any  altcratioii 
ill,  or  amendment  of,  the  pleadings  filed  in  the  justice's  courL 
The  cause  was  tried  in  the  district  court  with  a  jury,  who  ren- 
dered a  verdict  in  favor  of  plaintiflE  for  the  sum  of  $100 ;  and 
it  is  from  the  judgment  entered  upon  said  verdict,  and  the  or- 
der overruling  defendants'  motion  for  a  new  trial,  that  this  ap- 
peal i/s  tak^i.    At  the  trial  in  the  district  court  the  def  endanta 
objected  to  the  introduction  of  any  evidence,  under  the  com- 
plaint, upon  the  following  grounds :    ^'1.  That  the  action  is  not 
brought  in  the  name  of  the  real  parties  in  interest,  as  is  shown 
on  the  face  of  the  complaint;  2.  That  the  plaintiff  has  not 
legal  capacity  to  sue  in  this  action;  3.  That  several  causes  of 
action   have   been   improperly  united;  4.  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
5,  That  the  complaint  is  ambigous,  unintelligible,  and  uncer- 
tain."   These  objections  were  all  overruled  by  the  court,  and  the 
action  of  the  court  therein  is  the  first  assignment  of  error  by 
appellants. 

Section  4174,  chapter  3,  title  6,  of  the  Bevised  Statutes,  gives 
the  various  grounds  of  demurrer  to  the  complaint  permissible 
under  the  Code  of  Civil  Procedure,  and  section  4178  provides 
that,  "if  no  objection  be  taken,  either  by  demurrer  or  answer,, 
the  defendant  must  be  deemed  to  have  waived  the  same  except- 
ing only  the  objection  to  the  jurisdiction  of  the  court,  and  the 
objection  that  the  complaint  does  not  state  facts  sufficient  to  con- 
fctitute  a  cause  of  action/'  To  avail  himself  of  objections  1> 
2,  3,  and  5,  as  above  enumerated,  the  appellante  should  have 
raised  them  by  demurrer,  either  in  the  justice's  court  or  in  the 
district  court,  when  the  cause  came  on  for  trial  de  novo.  Not 
having  elected  to  do  so,  they  are  deemed  waived.  As  to  the 
fourth  objection,  it  is  the  recognized  rule  that,  if  a  single  cause 
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of  action  is  suflBciently  stated  in  the  complaint,  this  objection 
will  not  lie,  or,  rather,  this  ground  of  demurrer  cannot  obtain. 
It  mikst  be  conceded,  we  think,  that  as  to  the  one  hundred  acres 
of  land,  which  the  plaintiff  claims  to  own  in  his  own  right,  a 
good  cause  of  action  is  shown,  and  this  cause  of  action  is  not 
invalidated  or  impaired  by  being  united  with  a  cause  of  action 
which  is  demurrable.  We  think  the  ruling  of  the  district  court 
upon  this  question  was  correct. 

There  are  several  exceptions  taken  to  the  admiission  of  evi- 
dence, but  we  are  unable  to  find  any  prejudicial  error  in  the 
ruling  of  the  court  thereon.  Exception  is  taken  by  appellants 
to  certain  instructions  to  the  jury,  given  by  the  court  The  in- 
f^tructions  excepted  to  are  a  simple  verbatim  recital  of  the  stat- 
ute. If  objectionable,  the  objection  should  be  urged  against 
the  legislature,  which  enacted  the  law,  and  not  against  the 
court  which  administered  it. 

The  appellants'  objection  that  plaintiflE  cannot  recover  in  this 
action,  because  he  has  neither  the  constructive  nor  actual  pos- 
session of  the  lands  is  not  maintainable.  This  question  was 
considered  and  decided  by  this  court  in  the  case  of  WorLa-Note* 
Tke-Tynin  v.  Carter,  ante,  p.  85,  53  Pac.  106.  As  to  the 
questions  of  fact  in  the  case,  while  the  evidence  is  somewhat 
conflicting,  we  think  there  is  sufficient  to  support  the  verdict 
of  the  jury.  The  judgment  and  order  of  the  district  court  are 
a£Simed,  with  costs  to  the  respondent 

Quarles  and  Sullivan,  JJ.,  concur. 


(May  12,  1899.) 

GRAY  V.  LAW,  Administbatob. 

[57  Pac.  435.] 

MosTOAss— Mabsied  Woman — ^Acknowledohbnt. — ^Where  a  certificate 
of  acknowledgment  of  a  married  woman  is  valid  on  its  face^  and 
i«  attacked  on  the  ground  that  it  ia  false,  the  validity  of  the  oer- 
tificate  will  be  sustained,  unless  the  proof  of  the  falsity  is  clear 
and  convincing,  and  establishes  the  fact  beyond  a  reasonable  doubt. 
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Same — Cebtiiicatb  of  Pboof. — ^Public  policy  requires  a  certificate  of 
acknowledgment,  if  in  proper  form,  to  prevail  over  the  unsup- 
ported evidence  of  the  grantor,  and  especially  is  that  true  where 
the  grantor  admits  that  she  signed  the  instrument  to  which  such 
oertifleaAe  belongs. 

(I^llabus  by  the  court.) 

APPEAL  from  District  Court,  Bear  liake  County. 
John  A,  Bagley  and  W.  E.  Borah,  for  Appellants.. 

The  evidence  of  Mrs.  Eliza  Spence  was  incompetent  and 
inadmissible  to  impeach  the  certificate  of  acknowledgment.  The 
certificate  of  acknowledgment  was  in  due  and  regular  form. 
(Northwestern  etc.  Bank  v.  RaucK  5  Idaho,  752,  51  Pac.  764; 
Bunnell  &  Eno  Inv.  Co.  v.  Curtis,  5  Idaho,  652,  51  Pac.  767; 
Co-operative  Savings  etc.  Assn.  v.  Oreen,  5  Idaho,  660,  61 
Pac.  770 ;  Christensen  v.  Holingsworth,  ante,  pp.  87,  94,  53  Pac 
211,  271;  Curtis  v.  Bunnell  etc.  Co.,  ante,  p.  298,  65  Pac. 
659.)  A  certificate  of  acknowledgment  regular  in  form  can 
only  be  impeached  upon  the  ground  of  fraud,  and  before  parol 
testimony  is  admissible  for  this  purpose  there  must  be  both 
an  allegation  of  fraud  and  clear  proof  of  fraud  practiced  upon 
the  married  woman  in  which  the  mortgagee  took  part  or  had 
notice  of.  (Jones  on  Mortgages,  500;  Deylin  on  Deeds,  529, 
535;  Browne  on  Parol  Evidence,  303,  304;  Kerr  v.  Russell, 
69  111.  666,  18  Am.  Bep.  634;  2  Wharton  on  Evidence,  1052; 
Johnston  v.  Wallace,  53  Miss.  331,  24  Am.  Rep.  699 ;  Freiberg 
V.  De  Lamar,  7  Tex.  Civ.  App,  263,  27  S.  W.  151 ;  Mather  v. 
Jarel,  33  Fed.  366;  Pierre  v.  Feagons,  39  Fed.  587;  Young  v. 
Duvall,  109  U.  S.  573,  3  Sup.  Ct  Rep.  414;  Hitz  v.  Jenlcs, 
123  U.  S.  297,  8  Sup.  Ct.  Rep.  143,  57  Cal.  141;  De  Amaz  v. 
Escondon,  59  Cal.  486;  Banning  v.  Banning,  80  Cal.  271,  13 
Am.  St.  Rep.  156,  22  Pac.  210;  Wedel  v.  Herman,  59  Cal. 
514.)  A  regard  to  the  policy  of  the  law  for  the  security  of 
titles  and  the  protection  of  the  rights  of  property  which  are 
paspod  by  conveyances,  of  which  the  acknowledgments  and  cer- 
tificates are  a  common  part,  will  restrain  this  court,  from  al- 
lowing such  acknowledgments  to  be  impeached  by  parol  evi- 
dence, contradicting  the  facts  certified  in  the  fraud  and  imposi- 
tion; and  where  there  are  fraud  and  imposition  alleged,  the 
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knowledge  of  it  ought  to  be  brought  home  to  the  grantee,  or 
such  circumstances  within  his  knowledge  of  the  want  of  free 
will  and  consent  on  the  part  of  the  wife  as  should  lead  him  to 
inform  himself  of  the  reality  of  a  free  execution  and  acknowl- 
edgment by  the  wife  whose  property  was  to,  be  devested. 
(Devlin  on  Deeds,  630;  De  Amaz  v.  Escandon,  69  Cal.  486; 
Cover  V.  Manaway,  116  Pa.  St.  338,  2  Am.  St.  Bep.  662,  8 
Atl.  393.)  The  officer's  certificate  of  acknowledgment,  if  made 
in  proper  form,  will  prevail  over  the  unsupported  testimony 
of  the  grantor.  (Devlin  on  Deeds,  629;  Mutual  Ins.  Go.  v. 
Corey,  136  N.  Y.  326,  31  N.  E.  1095;  LicJemon  v.  Harding, 
66  111.  605.) 

Allen  Miller,  T.  L.  Glenn  and  E.  E.  Chalmers,  for  Respond- 
ents. 

A  married  woman's  signature  to  a  deed  amounts  to  nothing 
in  anyone's  hands  as  to  her  until  she  has  acknowledged  the  deed 
before  a  proper  officer  after  privy  examination,  and  he  has  cer- 
tified that  all  the  requirements  of  the  statute  have  been  complied 
with  and  the  deed  has  been  recorded.  She  ought  to  have  the 
same  right  to  impeach  the  certificate  of  her  appearance  before 
the  officer  making  it,  when  in  fact  she  did  not  appear  before 
him,  that  a  man  has  to  prove  a  deed  professing  to  be  signed  by 
him  to  be  a  forgery.  To  the  same  eflfect  are  the  followiug 
cases :  Shelton  v.  Aultman  &  Taylor  Co.,  82  Ala.  315,  8  South. 
232;  Carr  v.  Hanley,  22  Fla.  317;  Lendly  v.  Smith,  58  111.  250; 
Fisher  v.  Mecater,  24  Mich  447;  Smith  v.  Ward,  2  Boot. 
(Conn.)  378;  Chamberlain  v.  Spongier,  86  N.  Y.  603;  Dolph 
V.  Barney,  5  Or.  205;  Dareis  v.  Hamblen,  61  Md.  525;  Borland 
V.  Valcerath,  33  Iowa,  130;  Bailey  v.  Landingham,  53  Iowa, 
722,  6  N.  W.  76;  Lenoir  v.  Allen,  53  Miss.  321;  Donahue  v. 
Mills,  41  Ark.  421;  Myers  v.  Oasset,  38  Ark.  377;  Williamson 
V.  Clarhsden,  36  Ohio  St.  664. 

SULLIVAN,  J. — This  suit  was  brought  to  foreclose  two 
mortgages,  one  on  real  estate  and  one  on  personal  property,  and 
for  the  cancellation  of  a  decree  of  foreclosure  and  certificate 
of  sheriff's  sale  thereunder  in  a  suit  entitled  "Fred.  W.  Law, 
as  Administrator  of  the  Estate  of  Hannah  B.  Humphreys,  De- 
Idaho,  Vol.  6—36 
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ceased,  against  B.  S.  Spence  and  Eliza  Spence,  Husband  and 
Wife.**  The  complaint  contains  allegations  necessary  in  a  fore- 
closure action^  and  attacks  said  decree  of  foreclosure  and  cer- 
tificate of  sale  on  the  grounds  that  the  said  defendant  Eliza 
Spence  ''never  appeared  before  the  officer  purporting  to  take 
her  acknowledgment  thereto*';  'that  he  never  made  her  ac- 
quainted with  the  contents  of  said  pretended  mortgage,  separate 
and  apart  from,  and  without  the  hearing  of,  her  husband,'' 
as  required  by  the  provisions  of  section  2956  of  the  Bevised 
Statutes.  The  defendants,  Spence  and  wife,  filed  their  dis- 
claimer disclaiming  any  right,  title,  or  interest  in  and  to  the 
real  estate  described  in  the  complaint,  and  default  was  en- 
tered against  them.  The  answer  of  said  administrator  put  in 
issue  the  allegations  of  the  complaint  touching  the  validity 
of  the  said  Humphreys  mortgage.  The  cause  was  tried  by  the 
court  without  a  jury,  and  judgment  and  decree  entered  in  favor 
of  plaintiff.  Gray,  who  is  the  respondent  This  appeal  is  from 
the  judgment.  The  main  contention  is  that  Mrs.  Spence,  one 
of  the  defendants,  who  has  disclaimed  any  interest  whatever 
in  the  real  estate  described  in  the  complaint,  and  who  failed 
to  answer  the  complaint  further  than  to  file  such  disclaimer, 
never  appeared  before  the  officer  whose  signature  is  attached 
to  said  certificate  of  acknowledgment,  and  that  he  did  not  make 
her  acquainted  with  the  contents  of  said  mortgage,  separate 
and  apart  from,  and  without  the  hearing  of,  her  husband.  To 
establish  that  issue  the  plaintiff  introduced  as  witness  said  B. 
S.  Spence  and  his  wife,  Eliza  Spence.  E.  S.  Spence  testified 
that  he  drew  up  the  said  Humphreys  mortgage;  that  he  was 
a  practicing  attorney;  that  said  mortgage  was  prepared  and 
signed  by  himself  and  wife,  and  the  certificate  of  acknowledg- 
ment was  made  by  Mr.  Mantonya,  the  acknowledging  officer; 
that,  after  the  mortgage  was  signed  and  acknowledged  as  ^ 
pears  of  record,  it  was  then  presented  to  Mrs.  Humphreys.  He 
further  testifies  that  he  took  the  mortgage  home  to  his  wife, 
and  that  she  signed  it,  and  that  he  then  brought  it  back  to 
Mr.  Mantonya ;  that  he  acknowledged  the  execution  thereof  be- 
fore said  Mantonya,  and  told  him  that  that  was  his  wife^s 
signature,  and  he  certified  to  it;  that  said  officer  did  not  go 
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to  witness^  house,  to  see  his  wife,  at  that  time,  and  that  his 
wife  did  not  go  before  the  acknowledging  officer  before  the  cer- 
tificate was  made.  He  testified  as  follows:  *'I  think  I  saw 
him  attach  hie  certificate.  The  mortgage  was  in  my  posses- 
sion from  the  time  my  wife  signed  it  until  the  officer  attached 
his  certificate.  My  wife  was  at  home  at  that  time.'^  On  cross- 
examination  he  testified  that:  "Mantonya  lived  about  a  stone's 
throw  from  us.  When  Mantonya  went  home,  he  went  down 
the  street  by  our  house.  I  don't  know  whether  Mr.  Mantonya 
went  and  informed  my  wife  of  the  contents  of  this  instrument, 
and  whether  she  acknowledged  to  him  that  she  signd  it  of  her 
own  free  will  or  not,  and  without  my  hearing.  No,  sir;  I 
don't  know.  Question.  And  when  he  certified  that  he  made  her 
acquainted  with  the  contents  of  this  instrument  without  your 
hearing,  and  that  she  executed  this  instrument  of  her  own  free 
will  and  choice,  you  don't  mean  to  say  that  that  is  not  true? 
A  No,  sir.  I  don't  know.  The  facts  are  as  I  stated  them, 
and  that  was  the  common  practice  in  that  day.*'  He  also  testi- 
fied that  the  respondent  took  legal  advice  as  to  the  validity  of 
the  Humphreys  mortgage  at  the  time  he  took  the  mortgage 
sought  to  be  foreclosed  in  this  suit.  Mrs.  Eliza  Spence  testified 
on  behalf  of  the  plaintiff  that  she  did  not  appear  before  Mr. 
Mantonya,  and  acknowledge  to  him  that  she  consented  to  mort- 
gage her  home  to  Mrs.  Humphreys.  On  cross-examination,  she 
testified  as  follows :  "I  signed  the  mortgage  down  at  my  home, 
at  my  husband's  request.  I  did  it  voluntarily.  My  husband 
did  not  coerce  or  compel  me  to  sign  it.  Was  not  compelled 
by  any  one  to  sign  it,"  and,  "I  was  willing  to  sign  it,  if  my 
hucband  wanted  it  done.  It  was  my  free  and  voluntary  act." 
Mrs.  Spence's  testimony  is  to  the  effect  that  her  acknowledg- 
ment was  not  taken  as  required  by  law,  while  the  witness  Spence 
attempts  to  make  it  appear  that  the  officer  did  not  take  his 
wife's  acknowledgment,  but  finally  testified  that  he  did  not 
know  whether  the  officer  took  the  same  or  not.  We  find  in  the 
record  before  us  the  separate  answer  of  the  witness  E.  S.  Spence 
in  the  suit  of  Fred.  W.  Law,  as  administrator  of  the  estate  of 
Hannah  B.  Humphreys,  deceased,  against  E.  S.  Spence  and 
others,  which  suit  was  brought  to  foreclose  the  mortgage  r^ 
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f erred  to  in  the  testimony  of  said  Spence,  above  quoted.  Said 
answer  was  duly  verified  by  the  oath  of  said  witness  Spence, 
in  which  he  admits  the  due  execution  and  delivery  of  the  mort- 
gage in  question  by  himself  and  his  said  wife,  Eliza  Spence. 
Tn  his  testimony  in  the  case  at  bar  he  attempts  to  set  forth 
what  was  done  by  himself  and  wife  and  the  oflScer  in  the  sign- 
ing and  acknowledgment  of  said  instrument,  but  he  finally 
stated  that  he  did  not  know  whether  the  officer  taking  the  ac- 
knowledgment (Mr.  Mantonya)  went  and  informed  his  wife 
of  the  contents  of  said  mortgage,  and  whether  she  acknowl- 
edged it  as  her  voluntary  act  and  deed,  or  not.  The  testimony 
of  said  witness  is  contradictory,  and  most  unsatisfactory,  while 
the  testimony  of  his  wife  would  indicate  that  she  did  not  appear 
before  the  officer,  "and  acknowledge  to  him  that  she  consented 
to  mortgage  her  home  to  Mrs.  Humphreys.*'  If  courts  of  jus- 
tice permit  mortgages  and  deeds  of  real  estate  to  be  held  void 
and  set  at  naught  on  such  contradictory  and  unsatisfactory  evi- 
dence, given  by  parties  making  them,  security  and  permanency 
to  titles  to  real  estate  will  be  a  thing  of  the  past.  The  evi- 
dence to  impeach  a  certificate  of  acknowledgment  must  be  very 
clear  and  convincing  beyond  a  reasonable  doubt.  (N.  W.  etc. 
Bank  v.  Ranch,  5  Idaho,  750,  51  Pac.  764.)  The  evidence 
in  the  case  at  bar  is  not  of  the  high  character  required  by  that 
rule.  The  certificate  of  acknowledgment  to  the  mortgage  un- 
der consideration  is  in  substantial  compliance  with  the  provi- 
sions of  the  statutes  in  regard  to  acknowledgments  of  married 
women.  (Rev.  Stats.  1887,  sec.  2960.)  In  this  case  the  woman 
is  not  contesting  the  validity  of  said  mortgage,  but  a  subse- 
quent mortgagee  with  notice.  In  the  case  of  Northwestern  etc. 
Hank  V.  Rauch,  5  Idaho,  752,  51  Pac.  764,  this  court  said: 
"The  intent  and  purpose  of  the  statute  are  to  protect  the  rights 
of  married  women  from  the  dictation  or  domination  of  the 
marital  companion.  The  end  sought  by  the  law  is  not  to  en- 
able married  women,  either  at  the  suggestion  or  dictation  of 
their  husbands,  to  perpetrate  a  fraud,  by  seeking  to  avoid,  upon 
a  mere  technicality,  what  was,  at  the  time  it  was  made,  a  fair 
and  honest  transaction,  the  benefits  of  which  had  been  received 
and  enjoyed,  either  directly  or  indirectly,  by  the  party  seeking 
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to  avoid  it.**  While  it  is  true  Spence  and  wife  are  not  attack- 
ing said  mortgage  directly,  their  mortgagee  is  doing  so.  The 
fairness  of  the  transaction  out  of  which  said  mortgage  arose  is 
fully  shown,  Spence  having  received  $2,500  therefor.  Mrs. 
Spence  testified  that  she  signed  said  mortgage  freely  and  vol- 
untarily, and  without  any  force  or  coercion  on  the  part  of  her 
huflband.  Said  mortgage  was  drawn  by  said  Spence,  and  he 
attended  to  the  execution  of  it,  and  delivered  it  to  Mrs.  Humph- 
reys. It  was  regular  on  its  face,  and  the  certificate  of  acknowl- 
edgment thereto  was  in  due  form,  and  certified  by  I.  L.  Man- 
tonya,  the  auditor  and  recorder  of  Bear  Ijake  county.  To  over- 
come the  certificate  of  acknowledgment  under  the  facts  of  this 
case,  the  evidence  must  be  clear  and  convincing.  The  proof 
of  its  falsity  must  be  made  beyond  a  reasonable  doubt.  (Max- 
well Land-Grant  Case,  121  U.  S.  381,  7  Sup.  a.  1015;  1  Devlin 
on  Deeds,  sec.  531.)  The  certificate  of  acknowledgment,  if  in 
proper  form,  must  prevail  over  the  unsupported  testimony  of 
the  grantor.  (1  Devlin  on  Deeds,  sec.  529;  Insurance  Co.  v. 
Carey,  135  N.  Y.  326,  31  N.  E.  1095 ;  Lickman  v.  Harding,  65 
111.  505.)  Public  policy  requires  that  such  certificate  should 
prevail  over  the  unsupported  testimony  of  an  interested  party, 
otherwise  there  would  be  no  permanency,  and  but  slight  secur- 
ity, in  titles  to  lands.  {Russell  v.  Theological  Union,  73  111. 
337.) 

Counsel  for  respondent  contends  that  a  married  woman  ought 
to  have  the  same  right  to  impeach  the  certificate  of  her  ap- 
pearance before  the  officer  making  it,  when  in  fact  she  did  not 
appear  before  him,  that  a  man  has  to  prove  a  deed,  professing 
to  be  signed  by  him,  to  be  a  forgery ;  and  cites  a  long  list  of  au- 
tliorities  in  support  of  that  proposition.  This  court  does  not 
question  the  correctness  of  that  proposition.  We  indorse  it; 
but  that  rule  does  not  apply  to  the  case  at  bar.  The  married 
woman  in  this  case  is  not  attempting  to  impeach  the  mortgage 
in  question.  If  she  were,  and  established  its  falsity  beyond  a 
reasonable  doubt,  she  would  be  sustained  in  her  contention.  In 
the  case  at  bar  the  mortgagee  of  said  married  woman  is  at- 
tempting to  impeach  a  certificate  of  acknowledgment  that  is 
valid  on  its  face,  and  has  failed  to  establish  its  falsity  beyond 
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a  reasonable  doubt.  Unless  this  rigid  rule  be  enforced,  the  of- 
ficer taking  the  acknowledgment  and  certifying  to  the  same 
would  be  at  the  mercy  of  the  unscrupulous  grantor,  and  per- 
haps liable  in  damages  to  any  party  injured  by  a  certificate 
held  to  be  false.  Counsel  for  respondent  cites  Dye  v.  Mann. 
10  Mich.  291.  In  that  case  the  husband  executed  a  mortgage 
on  the  homestead,  which  mortgage  the  wife  did  not  sign. 
Thereafter  the  husband  and  wife  duly  executed  a  mortgage  on 
such  homestead,  and  duly  acknowledged  the  same  as  required 
by  law.  The  court  held  the  first-mentioned  mortgage  void, 
and  the  second  one  valid.  In  the  case  of  Fisher  v.  Meister,  24 
Mich.  447,  the  court  held  that  a  homestead  could  not  be  con- 
veyed or  mortgaged  without  the  signature  of  the  wife,  and  that 
in  cases  where  the  wife  joins  her  husband  in  a  conveyance  her 
free  separate  acknowledgment  is  necessary.  In  Dorsey  v.  Mc- 
Farland,  7  CaL  342,  the  husband  executed  a  mortgage  on  the 
homestead  without  his  wife  joining  him.  A  subsequent  mort- 
gage was  given,  executed  by  both  husband  and  wife.  The 
former  was  held  void,  and  the  latter  valid.  The  above-cited 
cases  are  not  in  point.  In  Le  Mesnager  v.  Hamilton,  101  Cal. 
632,  40  Am.  St.  Rep.  81,  35  Pac.  1054,  suit  was  brought  to 
foreclose  a  mortgage  alleged  to  have  been  executed  by  defend- 
ant Hamilton  and  wife.  The  wife  answered,  denying  that  she 
ever  appeared  before  the  oflBcer  who  certified  to  her  acknowl- 
edgment. The  court  held  that  said  certificate  was  not  con- 
clusive, but  might  be  impeached  by  parol  evidence.  The  de- 
cision also  holds  that  the  wife  need  not  prove  bad  faith  on  the 
part  of  the  mortgagee,  or  that  he  had  notice  of  the  falsity  of 
the  certificate.  In  deciding  the  case  at  bar  it  is  not  necessary 
for  us  to  decide  whether  Gray,  the  respondent,  need  prove  bad 
faith  on  the  part  of  Mrs.  Humphreys,  or  that  she  had  notice 
of  the  falsity  of  the  certificate  of  acknowledgment,  as  the  evi- 
dence is  not  sufficient  to  establish  the  falsity  of  said  certificate. 
The  Humphreys  mortgage  and  certificate  of  acknowledgment 
thereto  are  valid  on  their  face.  The  respondent  accepted  a 
mortgage  from  Spence  and  his  wife  on  the  same  premises  with 
full  knowledge  of  those  facts,  and  when  he  brought  this  suit 
to  foreclose  his  said  mortgage  he  attacked  the  validity  of  said 
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Humphreys  mortgage,  and  the  judgment  and  decree  foreclosing 
the  same,  on  the  ground  that  the  wife  of  Spence  did  not  appear 
before  the  oflBcer  taking  said  acknowledgment,  but  failed  to 
establish  that  fact  beyond  a  reasonable  doubt.  He  therefore 
must  fail  in  his  suit  against  said  judgment  and  decree. 

It  is  alleged  in  the  complaint,  and  found  by  the  court,  that 
the  sheriff's  sale  under  the  foreclosure  decree  of  the  Humphreys 
mortgage  took  place  on  the  fourteenth  day  of  November,  1897, 
thus  showing  that  the  time  for  redemption  therefrom  has  long 
since  expired,  for  which  reason  the  respondent  is  not  entitled 
to  a  decree  foreclosing  his  mortgage  on  the  real  estate  sued 
on  herein.  The  judgment  is  modified,  and  the  cause  remanded, 
with  instructions  to  dismiss  the  action  as  against  the  appellant 
Frederick  W.  Law,  as  administrator  of  the  estate  of  Hannah 
B.  Humphreys,  deceased,  and  to  strike  out  of  the  decree  that 
part  which  directs  the  foreclosure  of  the  plaintiff's'  real  estate 
mortgage.  The  judgment  appealed  from  as  herein  modified  is 
affirmed.    Costs  of  appeal  are  awarded  to  appellants. 

Huston,  C.  J.,  concurs. 

Quarles,  J.,  did  not  sit  at  the  hearing  of  this  case,  and  took 
no  part  in  the  decision. 

ON  REHEARING. 
(June  10,  1899.) 
HUSTON,  C.  J. — We  have  examined  the  petition  for  a  re- 
hearing in  this  case,  and  find  in  it  only  a  reargument  of  ques- 
tions which  have  already  been  repeatedly  decided  by  this  court. 
Eliminating  from  the  record,  as  we  must  do  for  the  reasons  set 
forth  in  the  opinion  filed,  the  testimony  of  K.  S.  Spence,  the 
case  stands  upon  the  testimony  of  Mrs.  Spence  alone,  the  party 
whose  acknowledgment  is  sought  to  be  impeached,  and  the  cer- 
tificate of  the  acknowledging  ofl&cer.  Under  such  a  condition 
of  the  evidence,  we  find  no  authority  in  principle  or  decisions 
to  warrant  us  in  declaring  the  acknowledgment  void.  Eehear- 
ing  denied. 

Sullivan,  J.,  concurs. 

Quarles,  J.,  did  not  sit  at  the  hearing,  and  took  no  part  in 
the  decision  of  this  case. 
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(May  26,  1800.) 

,    CLOW  V.  EEDMAN. 

[67  Pac.  437.] 
OoBPOBA^noN— Dissolution — Copabtnership. — In  an  action  by  a  stodc- 
holder  for  the  dissolution  of  a  corporation  and  a  distribution  of 
its  assets,  the  court,  having  found  the  existence  of  the  corpora- 
tion as  such,  the  amount  of  the  capital  stock,  and  the  amount 
of  the  same  held  by  each  stockholder,  proceeded  to  distribute  a 
part  of  the  assets  in  specie  among  certain  of  the  stockholders, 
without  any  finding  as  to  the  value  of  the  same,  and  then  de- 
crees a  eale  of  the  balance  of  the  property  and  a  distribution  of 
the  proceeds'  of  the  salo  upon  the  basis  of  a  copartnership.  HMt 
error,  as  not  being  in  conformity  with  the  provisions  of  section 
4330  of  the  Revised  Statutes. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bear  Lake  County. 

T.  L.  Glenn  and  Allen  Miller,  for  Appellant. 

Before  the  formation  of  the  corporation,  the  title  to  the  herd 
of  sheep,  the  other  personal  property  and  the  lease  of  the  ranch 
for  a  term  of  five  years,  was  in  Eedman,  Beckman  and  Clow 
according  to  the  finding  of  fact.  The  agreement  by  them  was 
to  transfer  the  title  to  the  corporation.  Clow  performed  his 
part  of  the  agreement,  and  the  others  intended  to  do  the  same. 
The  corporation  took  possession  of  the  property.  This  of  it- 
self places  the  title  in  the  corporation.  {Table  Mt.  Tunnel  Co. 
V.  Stranathan,  20  Cal.  199;  Blodget  v.  Mining  Co.,  35  Cal.  227; 
Town  Hall  Assn.  v.  Chester,  55  Cal.  99.)  Section  4330  of  the 
Kevised  Statutes  of  Idaho:  On  application  of  any  creditor  of  the 
corporation,  or  of  any  member  or  stockholder  thereof,  the  court 
may  appoint  one  or  more  persons  to  be  receivers  or  trustees  of 
the  corporation,  to  take  charge  of  the  estate  and  effects  thereof 
and  to  collect  the  debts  and  property  due  and  belonging  to  the 
corporation,  and  to  pay  the  outstanding  debts  thereof,  and  to 
divide  the  moneys  and  other  property  that  shall  remain  over 
among  the  stockholders  or  members.  The  above  section  of  our 
statute  is  similar  in  import  and  provision  to  those  of  our  sister 
states  on  the  same  subject,  and,  so  far  as  we  know,  no  court 
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has  departed  from  it.  (Mamma  v.  Potomac  Co.,  8  Pet.  286; 
Homer  v.  Carter,  3  MeCrary  696,  11  Fed.  362;  Bacon  v. 
Robertson,  18  How.  (TJ.  S.)  418;  Heath  v.  Baremore,  60  N. 
Y.  306;  James  v.  Woodruff,  10  Paige,  541;  Burrell  v.  BiLsh- 
wick  R.  R.  Co.,  76  N.  Y.  211.)  Nor  can  the  stockholder  be 
compelled  to  take  an  estimated  value  of  his  shares,  nor  to  ac- 
cept property  for  them,  but  has  a  right  to  have  the  value  as- 
certained by  actual  sale.  (Lindley  on  Partnership,  EwelFs  ed., 
1098,  1099.)  Nor  does  any  equity  arise  out  of  the  fact  that 
Clow  agreed,  in  the  bill  of  sale,  to  serve  the  company  until  its 
determination  by  lapse  of  time  and  quit  before  that  time  ex- 
pired, for  he  quit  with  the  consent  and  approval  of  the  cor- 
poration; in  other  words,  the  contract  was  mutually  rescinded. 
(2  Parsons  on  Contracts,  6th  ed.,  marginal  p.  40;  Addison  on 
Contracts,  Morgan's  ed.,  sec.  897.)  His  services  to  the  com- 
pany was  not  a  condition  precedent  to  his  right  to  the  stock. 
{Chater  v.  San  Francisco  Sugar  Co.,  19  Cal.  220.). 

John  A.  Bagley,  for  Bespondent. 

The  allegations  of  the  complaint  do  not  show  a  state  of 
affairs  to  exist  that  will  entitle  plaintiff  to  maintain  this  action 
as  a  stockholder,  even  if  she  were  one.  (Clark  on  Corporations, 
sec.  393,  4,  5,  and  cases  cited;  Hawes  v.  City  of  Oakland,  104 
U.  S.  460;  Dunphy  v.  Association,  146  Mass.  495,  16  N.  E.  426; 
Cogswell  v.  Bull,  39  Cal.  320;  Detroit  v.  Dean,  106  U.  S.  660, 
1  Sup.  Ct.  Kep.  560;  Doud  v.  Wisconsin  etc.  Ry.  Co.,  65  Wis. 
108,  56  Am.  Eep.  620,  25  N.  W.  533.)  The  sentiment  thought 
to  be  engendered  by  the  allegation  that  they,  the  defendants, 
had  appropriated  this  money  to  their  own  use  and  removed  it 
from  the  state  is  checkmated  by  the  allegations  of  the  complaint, 
showing  that  the  ranch,  hay,  horses,  wagons,  sleighs,  harness 
and  all  property  but  the  sheep  and  wool  were  left  in  the  plain- 
tiff's possession  until  this  action  was  commenced.  This  prop- 
erty represented  much  more  than  all  she  claims  to  be  entitled 
to  in  this  case;  there  was  more  than  her  husband  contributed 
and  had  expended  more  than  one-third  of  all  the  property  be- 
longing to  or  ever  contributed  to  the  business.  The  plaintiff 
cannot  maintain  this  action.     (Whitehouse  v.  Sprague  (Me.), 
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7  Atl.  17;  Ahhott  v.  Merriam,  8  Cush.  558,  590;  Smith  v. 
Hurd,  12  Met.  371,  46  Am.  Dec.  690.) 

HUSTON,  C.  J.— This  is  an  action  by  a  stockholder  to  dis- 
solve the  corporation,  wind  up  its  business,  pay  its  debts,  and 
distribute  the  remaining  fund,  if  any  there  be,  among  the  stock- 
holders, in  proportion  to  the  shares  of  stock  owned  by  each 
stockholder.  The  appeal  is  from  a  portion  of  the  judgment, 
and  the  record  contains  only  the  judgment-roll.  The  court 
finds  (seventh  finding  of  fact)  *'that  on  the  twenty-fourth  day 
of  March,  1897,  James  Redman,  Alexander  Beckman,  Annie 
Redman,  Louisa  Beckman,  Richard  Clow,  and  the  plaintiff  or- 
ganized a  corporation  under  the  name  of  the  C.  B.  R.  Sheep 
Company,  with  a  capital  stock  of  $6,000,  divided  into  shares 
of  one  dollar  each,  and  the  parties  respectively  subscribed  for, 
in  the  articles  of  incorporation,  one  thousand  shares  of  the 
capital  stock,  the  same  being  the  whole  thereof;  it  being  the 
agreement  between  the  respective  parties  that  the  herd  of  sheep 
and  the  other  articles  of  personal  property  mentioned  in  these 
findings  of  fact  should  constitute  the  capital  stock  of  the  cor- 
poration.'* It  appears  from  the  record  that  Richard  Clow, 
James  Redman,  and  Alexander  Beckman  had  been  engaged  to- 
gether in  the  sheep  business,  as  partners,  prior  to  said  24th 
of  March,  1897;  that  on  the  organization  of  the  corporation 
on  said  last-mentioned  date  the  property  theretofore  owned  by 
the  copartnership,  including  a  lease  of  a  ranch  of  some  three 
hundred  and  twenty  acres,  owned  by  Richard  Clow,  was  trans- 
ferred by  said  parties  to  the  corporation,  on  the  tenth  day  of 
May,  1897,  and  on  that  date  the  said  Richard  Clow  was  elected 
or  appointed  president  of  said  corporation,  and  agreed  to  give 
his  time,  skill,  and  attention,  as  president  of  the  corporation, 
to  the  management  of  the  business,  and  to  serve  it  faithfully 
as  herder  during  the  life  of  the  corporation,  for  which  he  was 
to  receive  thirty  dollars  per  month,  payable  monthly;  that  on 
the  fourth  day  of  September,  1897,  the  said  Richard  Clow, 
with  the  consent  and  approval  of  the  board  of  directors,  re- 
signed his  office  of  president,  quit  the  management  of  the  com- 
pany and  the  employment  of  herder,  and  left  the  state,  and 
about  the  same  time,  for  a  valuable  consideration,  assigned  his 
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€tock  and  all  his  interest  in  the  corporation  to  the  plaintiff; 
that  the  plaintiff  is  the  owner  of  two  thousand  shares  of  the 
capital  stock  of  said  corporation,  and  James  Bedman,  Alexan- 
der Beckman,  Annie  Eedman,  and  Lonisa  Beckman  own,  re- 
spectivelj,  one  thousand  shares  each;  that  about  the  first  day 
of  October,  1897,  James  Bedman  and  Alexander  Beckman,  who 
were  the  only  ofiBcers  of  the  corporation  remaining  after  Bichard 
Clow  resigned  the  oflBce  of  president,  sold  the  herd  of  sheep 
for  the  sum  of  $5,826.50,  and  abandoned  the  corporation  and 
its  business;  that  the  season's  clip  of  wool  sold  for  $1,003.59, 
all  of  which  moneys  Bedman  and  Beckman  appropriated  to 
their  own  use.  Upon  the  institution  of  this  suit,  upon  the  ap- 
plication of  the  plaintiff,  receiver  was  appointed  by  the  court, 
to  whom  the  assets  of  the  corporation,  including  some  $2,000 
in  money,  were  turned  over.  It  does  not  appear  that  any  ac- 
counting has  ever  been  had  with  or  made  by  said  receiver,  but 
the  court,  in  its  findings  of  fact,  enumerates  certain  articles 
of  personal  property  "still  on  hand  and  belonging  to  said  cor- 
poration,** and  then  proceeds  to  designate  by  whom  the  various 
articles  were  furnished  to  the  corporation.  In  its  enumeration 
of  the  assets  of  the  corporation  no  mention  is  made  by  the  court 
of  the  lease  for  five  years  of  the  ranch,  executed  by  Bichard 
Clow  to  the  corporation;  but  the  court  finds  that  "$4,830.09 
of  the  money  of  the  corporation'*  is  now  in  the  possession  of 
James  Bedman  and  Alexander  Beckman.  As  conclusions  of 
law  the  court  finds :  "1.  The  said  corporation  be  dissolved,  and 
the  lease  executed  by  Bichard  Clow,  convejdng  the  ranch  de- 
scribed in  the  complaint  be  canceled,  and  the  possession  of 
the  said  ranch  be  delivered  back  to  the  said  Clow,  and  that  he 
hold  the  same  as  if  the  said  lease  had  never  been  made.  2. 
That  the  property  of  said  corporation  remaining  unsold  be  sold 
and  disposed  of,  and  that  the  funds  and  the  money  arising 
therefrom,  together  with  all  the  other  funds  and  moneys  of 
«aid  corporation,  be  distributed  as  follows:  To  James  Bedman, 
what  he  contributed  to  the  capital  stock  and  expenditures;  to 
Alexander  Beckman,  what  he  contributed  to  the  capital  stock 
and  expenditures;  to  Linnie  Clow,  what  she  and  her  assignor, 
Bichard  Clow,  contributed  to  the  capital  <;rock,  and  expendi- 
tures.    That  the  profits,  if  any,  shall  be  divided  equally  be- 
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tween  the  three  last-mentioned  parties;  and  that  each  of  the 
said  three  parties  pay  the  costs  of  this  action^  share  and  share 
alike/'  The  judgment  is  as  follows:  **1.  That  the  corporation 
defendant^  the  C.  B.  R.  Sheep  Company,  he  dissolved.  2.  That 
the  receiver  pay  first  the  costs  of  this  action,  including  a  com- 
pensation to  himself  of  thirty-five  (35)  dollars.  3.  That  he 
pay  to  the  plaintiff  the  amount  which  she  and  her  assignor  con- 
tributed to  the  business,  both  as  capital  stock  and  expenditures, 
to  wit,  the  sum  of  $677,  and  further  sum  of  $160.92,  being 
her  share  of  the  net  profits.  4.  That>  after  the  payment  of 
the  said  two  sums  to  the  plaintiff,  he  pay  over  the  residue  in 
his  hands  to  James  Sedman  and  Alexander  Beckman,  the  same, 
with  the  moneys  already  in  their  possession,  being  the  amount 
which  they  contributed  in  both  capital  stock  and  expenditures 
to  the  business  of  the  said  corporation,  together  with  their  share 
of  the  net  profits;  their  share  being  two-thirds  thereof.  5.  It 
is  further  ordered,  adjudged,  and  decreed  that  said  receiver  pro- 
ceed at  once  to  sell  and  dispose  of  for  cash  all  the  property  of 
said  corporation  yet  remaining  unsold,  and  that  he  first  pay  the 
expenses  of  the  sale,  the  costs  of  this  action,  and  his  compen- 
sation out  of  the  proceeds  thereof,  and  distribute  the  residue 
thereof  to  the  plaintiff  one-third  and  the  remaining  two-thirds 
to  James  Redman  and  Alexander  Beckman.  Dated  this  third 
of  September,  A.  D.  1898.  Filed  Sept.  3,  1898.  D.  W.  Stand- 
rod,  Judge.''  It  is  from  the  "third,''  "fourth,"  and  "fifth*' 
paragraphs  of  the  judgment  that  this  appeal  is  taken. 

In  rendering  its  judgment  the  district  court  seems  to  recog- 
nize some  binding  force  in  the  partnership  existing  between 
the  parties  prior  to  the  organization  of  the  corporation.  This 
is  evidenced  by  the  fact  that  in  the  order  of  distribution  Annie 
Redman  and  Louisa  Beckman  are  ignored  entirely.  A  portion, 
of  what  constituted  the  capital  stock  of  the  corporation,  to  wit^ 
the  five  years  lease  of  the  Clow  ranch,  is  given  summarily  to 
the  plaintiff,  without  any  indication  or  intimation  as  to  its 
value,  or  the  value  of  the  use  of  the  ranch  during  the  existence 
of  the  corporation.  "The  capital  stock  of  a  corporation  is  that 
money  or  property  which  is  put  into  a  single  corporate  fund 
by  those  who,  by  subscription  therefor,  become  members  of  the 
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corporate  body.  That  fund  becomes  the  property  of  the  aggre- 
gate body  only.  A  share  of  the  capital  stock  is  the  right  to 
partake,  according  to  the  amount  put  into  the  fund,  of  the  sur- 
plus profits  of  the  corporation,  and  ultimately  on  the  dissolu- 
tion of  it,  of  so  much  of  the  fund  thus  created  as  remains  un- 
impaired and  is  not  liable  for  debts  of  the  corporation.'*  (Bur- 
roll  V.  Railroad  Co.,  75  K  Y.  216.)  Counsel  for  respondents 
states  in  his  brief  that,  '^as  a  matter  of  fact,  the  court  an- 
nounced from  the  bench  that  it  held  this  to  be  a  partnership, 
and  that  the  business  had  been  conducted  under  the  agreement 
to  form  a  copartnership,  and  that  the  court  would  treat  it  as 
a  partnership  in  rendering  its  decision,  and  fixing  the  property 
rights  of  the  respective  parties,^'  But  in  its  "ninth'*  finding 
of  fact  the  court  finds:  "That  the  C.  B.  R.  Sheep  Company 
was  and  is  a  corporation,  both  de  jure  and  de  facto,  and  was 
such  from  the  twenty-fourth  day  of  March,  1897;  and  it  was 
the  intention  of  said  parties,  and  each  of  them,  at  the  time  of 
the  organization  of  the  corporation,  to  transfer  the  property 
in  these  findings  described  to  the  said  corporation,  so  as  to 
place  the  title  of  the  same  in  it.''  We  think  the  findings  of 
the  court  hardly  agree  with  the  statement  of  counsel  in  his 
brief,  though,  "as  a  matter  of  fact,"  both  may  be  true.  StiU 
this  court  must  be  governed  by  the  findings  of  fact  as  they  ap- 
pear in  the  record.  It  is  not  the  province  of  this  court,  upon 
the  record  before  us,  to  pass  upon  the  honesty  or  fairness  of 
the  distribution  of  the  assets  of  the  corporation  as  made,  but 
to  decide  whether  such  distribution  has  been  directed  as  re- 
quired by  law.  We  do  not  think  that  the  law  contemplates  that 
tiie  court  may  portion  out  certain  of  the  assets  of  a  corporation 
arbitrarily  among  the  stockholders,  without  reference  to  value, 
and  then  order  a  sale  of  the  balance.  We  think  the  "fifth" 
paragraph  of  the  judgment  should  be  made  applicable  to  all 
the  assets  of  the  corporation,  except  the  moneys  on  hand,  in- 
cluding the  lease  of  the  Clow  ranch  for  five  years;  and  that, 
when  so  sold,  the  proceeds  of  such  sale  should  be  distributetl 
among  the  stockholders  according  to  the  amount  of  stock  held 
by  each.  It  might  be  that  the  remainder  of  the  lease  would  bo 
of  more  value  than  all  the  personal  property  and  money  owned 
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by  fhe  oorporation.  In  that  case  It  would  be  manifestly  un* 
jnet  that  the  plaintiff  should  be  awarded  the  remainder  of  it* 
''Where  lands  are  conveyed  absolutely  to  a  corporation  having 
stockholders,  no  reversion  or  possibility  of  a  reverter  remains 
in  the  grantor^'  {Heath  v.  Barmore,  50  N.  Y.  305),  and  we 
apprehend  the  same  rule  would  apply  to  the  case  of  a  lease  of 
lands  to  a  corporation  for  a  term  of  years.  While  the  court 
finds  that  the  C.  B.  R.  Sheep  Company  was  and  is  a  corpora- 
tion, and  proceeds  to  declare  a  dissolution  of  the  same,  in  its 
judgment  it  treats  said  defendant  corporation  as  a  mere  co- 
partnership. This  is  not  the  action  contemplated  by  section 
4330  of  the  Bevised  Statutes,  which  defines  the  rights  of  stock- 
holders in  a  corporation  in  case  of  a  dissolution.  There  was  no 
motion  for  a  new  trial  in  this  case,  and,  the  appeal  being  from 
a  part  of  the  judgment  only,  the  case  is  remanded  to  the  dis- 
trict court,  with  directions  to  modify  the  judgment  in  accord- 
ance with  the  views  herein  expressed.     Costs  to  appellant. 

Quarles  and  Sullivan,  JJ.,  concur. 


(May  26,  1809.) 

BRANSTETTER  v.  WILLIAMS. 
[57  Pac.  433.] 
MiNHTO  DrrcHES — ^Afpbopbiation  or  Wateb  fob  Mnniro  Pubpo8ks^> 
PaiOBrrT. — Plaintiffs'  predeceseors  in  interest  located  and  appro- 
priated one  hundred  and  twenty-five  inches  of  the  waters  of  Elk 
creek,  in  1863,  and  utilized  the  same  for  purposes  of  placer 
mining.  In  December,  1863,  the  predecessors  in  intei-est  of  de- 
fendants located  and  appropriated  all  the  surplus  or  available 
water  in  Elk  creek  and  tributaries  (Deer  creek  included),  and 
used  the  pame  for  mining  purposes  through  a  di€bh  constructed 
during  1864.  During  the  year  1865,  plaintiffs'  predecessors  con- 
structed another  ditch,  with  a  capacity  of  five  hundred  inches  of 
water,  and  connected  the  same  with  the  first-named  ditch  by  a 
flume  across  Elk  creek,  and  also  enlarged  the  first-mentioned  ditch 
to  a  capacity  of  five  Imndred  inches.  Heldf  that,  as  against  de- 
fendants, plaintiiTs  could  only  claim  priority  for  one  hundred  and 
twenty-five  inches  of  the  water  of  Elk  creek.     The  finding  of  the 
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lower  court  against  the  claim  of  appellants  for  damages  held  to 
be  sustained  by  the  evidence. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Boise  County. 
Hawley  &  Puckett,  for  Appellantd. 

Declarations  of  the  grantor  are  admissible,  not  only  as  against 
himself,  but  against  parties  claiming  under  him.  The  subse- 
quent claimants  are  considered  as  standing  in  his  place  and  as 
having  taken  the  title  cum  onere,  subject  to  the  same  charges 
and  restrictions  which  attached  to  it  in  his  hands.  It  matters 
not  whether  the  declarations  relate  to  the  limits  of  the  party's 
own  premises,  or  to  the  extent  of  his  neighbor's,  or  to  the 
boundary  line  between  them,  or  to  the  nature  of  the  title  he 
asserts.  If  their  purpose  is  to  restrict  his  own  premises  or 
lessen  his  own  title,  they  are  admissible.  {Stanley  v.  Green, 
12  Cal.  148 ;  McFadden  v.  Wallace,  38  Cal.  51 ;  McFadden  v. 
Ellmaker,  52  Cal.  378.)  Declarations  of  a  former  owner  of 
land  are  admissible  against  those  claiming  under  him  by  sub- 
sequent title.  (Padgett  v.  Lawrence,  10  Paige,  170,  40  Am. 
Dec.  232;  Harrington  v.  Blade,  22  Barb.  165;  Yrooman  v. 
King,  36  N.  Y.  482 ;  ChadwicJc  v,  Fonner.  6  Hun,  545 ;  Riddle 
V.  Dixon,  2  Pa.  St.  372,  44  Am.  Dec.  207 ;  Fickett  v.  Swift,  41 
Me.  65,  66  Am.  Dec.  214;  Maxwell  v.  Harrison,  8  Ga.  61,  52 
Am.  Dec.  385.)  A  right  to  the  use  of  water  may  be  acquired 
by  an  exclusive  and  uninterrupted  enjoyment  of  the  water  in  a 
particular  way  to  a  period  corresponding  to  the  time  fixed 
by  the  statute  of  limitations  as  a  bar  to  an  entry  on  land. 
(Crandell  v.  Woods,  8  Cal.  136;  Union  Water  Co.  v.  Crary,  25 
Cal.  504,  85  Am.  Dec.  145;  American  Co.  v,  Bradford,  27  Cal. 
360;  Los  Angeles  v.  Baldwin,  53  Cal.  469.)  If  one  goes  upon 
the  public  land  of  the  United  States  and  appropriates  water  for 
a  lawful  purpose,  and  is  permitted  to  continue  its  adverse  enjoy- 
ment and  use  for  more  than  ten  years,  such  appropriation 
ripens  into  a  title  which  cannot  be  disturbed  by  one  succeeding 
to  the  rights  of  the  United  States.  (Tolman  v.  Casey,  15  Or. 
83,  13  Pac.  669.)  The  right  acquired  by  prescription  is  meas- 
ured by  the  right  enjoyed ;  it  is  always  confined  to  the  right  as 
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exercised  for  the  full  period  of  tiine  prescribed  by  the  etatate. 
{Boynt(m  r.  Longley,  19  Xev.  69,  3  Am.  St.  Eep.  781,  6  Pac. 
437.)  But  our  right  here  has  been  ezercided  during  all  these 
years  to  the  full  carrying  capacity  of  our  ditch,  five  hundred 
inches,  whenever  the  supply  of  water  in  Elk  creek  was  sufficient 
to  fill  it  Appellants  have  clearly  shown  that  their  use  of  the 
water  was  open^  peaceable,  uninterrupted,  and  under  color  and 
claim  of  right,  and  having  so  shown  their  right  at  this  late  day 
cannot  be  disputed  or  disproved.  {Union  etc.  Co,  v.  Dangberg, 
2  Saw.  450,  Fed.  Cas.  No.  14,370;  Mining  Debris  Case,  9  Saw. 
441,  18  Fed.  753;  Winter  v.  Winter,  8  Nev.  129;  Ledu  v.  Jim 
Yet  Wa,  67  Cal.  346,  7  Pac.  731;  Cave  v.  Crafts,  53  CaL  135; 
Oallaher  v.  Montecito  etc.  Co.,  101  CaL  242,  35  Pac.  770; 
Origsby  v.  Clear  Lake  etc.  Co.,  40  CaL  396;  Evans  v.  Ross 
(CaL),  8  Pac.  88;  Cox  v.  Clough,  70  CaL  345,  11  Pac.  732.) 

W.  E.  Borah  and  George  Ainslie,  for  Bespondents. 

All  matters  which  we  have  been  discussing  are  questions  of 
fact.  And  we  might  have  contented  ouivselves  with  calling  at- 
tention to  the  well-established  rule,  that  where  there  is  evidence 
to  sustain  the  decision,  or  where  there  is  a  conflict  of  evidence, 
the  decision  of  the  lower  court  will  not  be  disturbed.  These  are 
all  matters  upon  which  the  court  found,  and  being  matters,  too, 
upon  which  there  was  a  conflict  of  testimony,  the  decision  of  the 
lower  court  is  conclusive.  {Sears  v.  Flodstrom,  5  Idaho,  313; 
4P  Pac.  11;  Murphy  v.  Montandon,  4  Idaho,  320,  39  Pac.  195; 
Commercial  Bank  v.  Lieuallen,  6  Idaho,  47,  46  Pac.  1020; 
Spaulding  v.  Coeur  D'Alene  Co.,  5  Idaho,  628,  51  Pac.  408.)  If 
the  plaintiffs  were  prior  appropriators,  and  if  we  have  acquiesced 
in  their  prior  appropriation,  certainly  there  could  be  no  title 
acquired  by  adverse  use.  {Union  etc.  Co.  v.  Ferris,  2  Saw.  176, 
led.  Cas.  No.  14,371,  2  Saw.  450,  Fed.  Cas.  No.  14,370;  Dick  v. 
Bird,  14  Nev.  167;  Grigsby  v.  Water  Co.,  40  CaL  396;  Anaheim 
Water  Co.  v.  Water  Co,,  64  CaL  185,  30  Pac.  623;  Boyton  v. 
Water  Co.,  40  CaL  316.)  The  party  claiming  by  prescription 
must  show  affirmatively  that  his  use  injured  the  party  against 
whom  he  claimed  to  have  acquired  title ;  that  is,  took  a  part  of 
his  water  when  he  needed  it     {Lakeside  Ditch  Co.  v.  Crane,  80 
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Cal.  181,  22  Pac.  76 ;  Hanson  v.  McCve,  42  Cal.  310, 10  Am.  Bep. 
299.)  It  is  not  enough  that  a  party  prove  possession  for  the 
statutory  period.  He  must  show  an  adverse  or  hostile  holding. 
This,  we  understand,  is  not  contended  for  in  this  case.  (Kin- 
ney on  Irrigation,  sees.  294,  295;  Alta  Land  Co.  v.  Hancock,  85 
Cal.  219,  20  Am.  St.  Eep.  217,  24  Pac.  645.)  The  use  of  water 
by  permission  of  the  owner  cannot  be  adverse  use  or  ripen  into 
a  preacriptive  right.  (Felz  v.  City  of  Los  Angeles,  68  Cal.  74; 
Anaheim  Water  Co.  v.  Water  Co.,  64  Cal.  185,  30  Pac.  623.) 

HUSTOX,  C.  J.— This  action  is  brought  by  the  plaintiffs  to 
•enjoin  the  use  by  defendants  of  certain  waters  of  Elk  creek,  and 
for  damages  alleged  to  have  been  sustained  by  plaintiff  by  reason 
of  the  wrongful  acts  of  defendants  in  the  use  of  such  waters. 
The  case  was  tried  before  the  court  without  a  jury,  and  judg- 
ment rendered  for  the  defendants,  from  which  judgment,  and 
from  the  order  overruling  a  motion  for  a  new  trial,  this  appeal 
is  taken. 

While  there  are  some  exceptions  to  the  admi«ssion  of  evidence, 
appellants  rely  mainly  upon  the  contention  that  the  findings 
are  not  supported  by  the  evidence,  and  that  the  court  failed  to 
make  findings  upon  several  material  issues.  We  do  not  think  the 
latter  claim  is  sustained  by  the  record,  and,  while  the  evidence 
is  conflicting,  we  are  of  the  opinion  that  the  conclusions  of  the 
-court  are  sustained  by  the  evidence.  The  facts,  as  they  appear 
from  the  record,  and  as  they  are  found  by  the  court,  are  sub- 
stantially as  follows :  "That  in  1863,  the  plaintiff's  grantors  and 
predecessors  in  interest  appropriated  one  hundred  and  twenty- 
five  inches  of  water,  measured  under  a  four-inch  pressure,  of 
the  watens  of  that  certain  stream  in  Boise  county,  state  (then 
territory)  of  Idaho,  known  as  'Elk  creek^ ;  said  appropriation  be- 
ing made  at  a  point  about  four  miles  above  the  town  of  Idaho 
City,  in  said  county.  That  immediately  after  said  appropria^ 
tion,  plaintiff^s  grantors  and  predecessors  in  interest  built  a 
ditch,  commonly  known  as  the  'Tibbits  ditch/  for  the  purpose 
of  conveying  said  watere  from  said  point  of  location  and  diver- 
sion, and  in  due  time  applied  said  water  to  a  beneficial  use,  to 
wit,  the  use  of  placer  mining,  said  ditch  having  a  carrying  cap- 
Idaho,  Vol.  6-37 
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acity  of  one  hundred  and  twenty-five  inches,  of  water  meaenred 
nnder  a  four-inch  pressure/'  "That  during  the  late  fall  and 
winter  of  1865  and  spring  of  1866,  the  predecessors  in  interest 
of  plaintijBb  constructed  the  Dunn  ditdi  proper,  now  owned  bj 
plaintiffs,  and  connected  the  same  by  a  flume  across  Elk  creek 
with  said  Tibbits  ditch,  and  over  a  portion  of  the  same,  and 
enlarged  the  said  portion  of  the  Tibbits  ditch  so  as  to  make  the 
Dunn  ditch  carry  five  hundred  inches  of  water  under  a  four- 
inch  pressure/'  "That  in  December,  1863,  the  predecessors  in 
interest  of  the  defendants  located  the  water  right  and  ditch  now- 
owned  by  defendants,  and  then  known  as  the  ^Summit  ditch,^ 
and  afterward  as  the  Thannell  ditch,*  which  ditch  was  con- 
structed during  the  winter  of  1863  and  the  year  1864,  and  that 
said  ditch  was  constructed  with  a  capacity  of  about  four  hun- 
dred inches  of  water  under  a  four-inch  pressure ;  and  the  waters 
of  Elk  creek  were  diverted  and  appropriated  by  means  of  said 
ditch  in  the  year  1864 ;  for  mining  purposes,  by  defendants'  pre- 
decessors in  interest,  and  the  defendants  are  now  the  owners  and 
in  possession  of  said  Channell  ditch."  These  findings — and 
they  are  fully  supported  by  the  evidence;  in  fact,  there  is  really 
no  contention  as  to  them — ^would  seem  to  settle  the  question  of 
priority  between  plaintiffs  and  defendants;  but  the  plaintiffs 
seek  to  overcome  their  inevitable  effect  by  showing  that  the  pre- 
decessors in  interest  of  the  defendants  have,  at  some  time  in  the 
past,  recognized  a  priority  of  right  in  the  plaintiffs  to  the  use 
of  the  waters  in  question.  Of  course^  evidence  of  this  kind  ib 
largely  reminiscent;  but  we  think,  taking  all  of  the  evidence  to- 
gether, the  conclusion  reached  by  the  court  was  correct 

Upon  the  question  of  damages  we  think  the  preponderance  of 
evidence  is  largely  with  the  defendants.  The  claims  being 
worked  by  the  defendants  are  located  some  five  miles  from  the 
head  of  plaintiffs'  ditch,  and  at  an  altitude  higher  than  the 
head  of  plaintiffs'  ditch.  The  water  used  by  defendants,  after 
such  use,  is  turned  into  Wolfe  creek,  and  reaches  the  main 
channel  of  Elk  creek  at  a  point  about  a  mile  above  the  head  of 
plaintiffs'  ditch.  The  bed  of  Wolfe  creek,  through  which  the 
water  flows  for  several  miles  before  entering  Elk  creek,  is,  to 
considerable  extent,  covered  with  a  heavy  growth  of  underbrush 
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and  the  bed  of  Wolfe  creek  is  flat  and  open  for  some  distance 
immediately  below  the  mouth  of  def  endant'd  ditch.  It  is  hardly 
probable  that  any  serious  damage  would  result  to  plaintiffs  from 
the  mining  operations  of  defendants.  In  fact,  the  evidence  up- 
on this  question  on  the  part  of  plaintiffs  is  so  meager  and  in- 
conclusive as  to  scarcely  raise  a  presumption.  ; '    ^    "[ 

Plaintiflfs  claim  in  their  complaint  that  defendants  are  in- 
solvent, and  unable  to  respond  in  damages,  as  an  additional 
ground  for  injunction;  but,  as  no  proof  was  offered  in  support 
of  the  allegation,  and  nothing  is  said  in  the  brief  of  couiusel 
or  in  oral  argument  upon  the  point,  we  assume  it  to  have  been 
abandoned. 

We  might  rest  the  decision  in  this  case  upon  the  fact  that, 
the  evidence  being  conflicting,  the  findings  of  the  lower  court 
will  not  be  disturbed;  but  a  careful  examination  of  the  record 
satisfies  us  that  the  findings  are  fully  sustained  by  the  evidence. 
We  have  examined  the  record  with  much  care  touching  appel- 
lants* claim,  of  adverse  user,  but  we  are  unable  to  agree  with 
this  contention.  It  seems  to  us  such  a  contention  is  at  variance, 
not  only  with  the  allegations  of  appellants'  complaint,  but  of 
the  whole  theory  of  their  case.  Appellants  allege  in  the  ninth 
paragraph  of  their  complaint  that  defendants*  predecessors  in 
interest  have  for  a  period  of  twenty  years  last  past  always 
recognized  and  admitted  the  superior  rights  of  plaintiffs  and 
their  predecessors  in  interest  in  and  to  the  waters  of  said  Elk 
creek.  This  is  scarcely  consistent  with  appellants*  claim  of 
adverse  user. 

It  was  not  necessary  or  material,  under  the  issues  in  this 
case,  for  the  court  to  determine  the  amount  of  water  to  which 
the  defendants  are  entitled.  The  findings  cover  all  the  material 
issues  in  the  case,  and  are  supported  by  the  evidence.  The 
judgm^it  of  the  district  court  is  afiSrmed,  with  costs  to  respond* 
ents. 

Quarles  and  Sullivan^  J J.^  concur. 
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(May  26,  1899.) 

BRANSTETTER  v.  MANN. 
[67  Pac.  433.] 
Tbust — Evidence. — One  who  takes  title  to  real  estate,  purchased  with 
funds  of  another,  and  for  the  benefit  of  the  latter,  holds  as  trus- 
tee, and  parol  evidence  is  admissible  to  establish  such  trust. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Boise  County. 
Hawley  &  Puckett,  for  Appellants. 

Tru-sts,  considered  with  reference  to  their  creation  or  incep- 
tion, are  either  express  or  implied.  To  create  an  express  trust, 
words  evincing  the  intention  to  create  the  trust  must  be  used ; 
while  implied  trusts  are  such  as  arise  by  implication  of  law,  or 
are  presumed  without  an  express  declaration  in  order  to  prevent 
fraud  and  satisfy  the  demands  of  justice.  Resulting  and  con- 
structive trusts  are  necessarily  implied  trusts.  (27  Am.  & 
Eng.  Ency.  of  Law,  6,  and  notes;  10  Am.  &  Eng.  Ency.  of  Law, 
'4.)  A  mere  parol  agreement^  declaration  or  voluntary  convey- 
ance, will  not  create  an  implied  trust;  nor  will  payment  of 
money  or  other  transaction  subsequent  to  the  time  of  the  con- 
veyance. (10  Am.  &  Eng.  Ency.  of  Law,  12;  Waltef'a  Appeal 
(Pa.  St),  8  Atl.  406;  Olaatt  v.  Bynum,  17  Wall.  44;  BoAiey  v. 
Hemmway,  147  Mass.  326,  17  N.  E.  645,  6  New  Eng.  Rep. 
613 ;  Lehman  v.  Lewis,  62  Ala,  129 ;  Never  v.  Crane,  98  N.  Y. 
40;  Boyer  v.  Floury,  80  Ga.  312,  5  S.  E.  63.)  But  if  our  con- 
tention in  this  regard  is  wrong,  still  the  decree  cannot  be  sus- 
tained, even  where  parol  evidence  is  admissible  to  establish  a 
trust;  such  evidence  must  be  clear  and  satisfactory,  and,  when 
one  of  the  parties  is  dead,  should  be  unequivocal  and  free  from 
doubt.  (Trout  v.  Trout,  44  Iowa,  471;  Morve  v.  Graves,  23 
Iowa,  597;  Childs  v.  Oriswold,  19  Iowa,  362.)  The  supreme 
court  of  Missouri  has  gone  further  in  this  regard  even  than 
the  above,  and  in  Rogers  v.  Rogers,  87  Mo.  257,  say  that  in 
order  to  establish  a  trust  in  lands  by  parol,  the  evi- 
dence must  be  so  cogent  as  to  leave  no  room  for  reasonable 
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doubt  in  the  mind  of  the  chancellor.  To  the  same  ef- 
fect are  Forrester  v.  Scoville,  61  Mo.  268;  Bengo  v.  Rich' 
ardson,  53  Mo.  385;  Kennedy  v.  Kennedy,  57  Mo.  73; 
Johnson  v.  Quarles,  46  Mo.  423.  The  burden  rests  heavily 
upon  the  person  seeking  to  enforce  the  trust  to  establish  it. 
(Whitmore  v.  Leonard,  70  Mo.  276;  Lehman  v.  Lewis,  62  Ala. 
129.)  In  this  case,  if  a  trust  was  even  in  existence  it  was  ex- 
tinguished by  the  deeds  given  by  Nobel.  (Carter  v.  Hopkins, 
79  Cal.  82,  21  Pac.  549.)  An  absolute  conveyance  of  lands 
cannot,  after  its  execution,  be  turned  into  a  trust  by  any  sub- 
sequent oral  declarations  of  the  parties  thereto.  (Sherman  v. 
Sandell,  106  Cal,  373,  39  Pac.  797.) 

George  Ainslie,  for  Eespondents. 

As  to  the  resulting  trusts  it  is  held  that:  *'If  land  is  pur- 
chased in  the  name  of  one  person,  but  the  consideration  is  paid 
by  another,  such  land,  though  conveyed  to  the  former,  will  be 
held  by  him  in  trust  for  the  latter.  (10  Am.  &  Eng.  Ency.  of 
Law,  8,  9,  11,  12,  25,  26,  and  notes,  and  ca^es  cited.)  Intention 
is  an  essential  element  in  a  resulting  trust,  and,  though  not 
expressed  in  words,  the  law  presumes  the  intent  from  the  facts 
and  circumstances  accompanying  the  transaction,  and  the  pay- 
ment of  the  consideration  for  the  whole,  or  a  definite  or  aliquot 
part  of  the  property  sought  to  be  impressed  with  the  trust. 
Equity,  in  enforcing  a  constructive  trust,  can  follow  the  real 
owner's  property,  and  preserve  his  ownership  into  whatever  form 
it  may  be  changed  or  transmitted— even  into  the  hands  of  third 
parties,  so  long  as  the  property  or  fund  into  which  it  has  been 
converted  can  be  traced,  until  it  goes  into  the  hands  of  an  inno- 
cent purchaser  for  value,  and  without  notice.  The  rule  ap- 
plies to  both  refll  and  personal  property.  (Farmers'  etc.  Bank  v. 
Kimball  etc.  Co,,  1  S.  Dak.  388,  36  Am.  St.  Eep.  739,  47  K 
W.  402  et  sep. ;  McCahill  v.  McCahill,  64  N.  Y.  St.  Eep.  255,  32 
N.  Y.  Supp.  836;  Woodside  v,  Hewel,  109  Cal.  481,  485,  42  Pac. 
152 ;  Beck  v.  Uhrich,  13  Pa.  St.  636,  53  Am.  Dec.  507,  and  notes; 
1  Greenleaf  on  Evidence,  soc.  266;  Idaho  Rev.  Stats.,  sees.  6007, 
6008.)  When  the  legal  title  to  land  lias  been  acquired  in  pur- 
suance of  a  verbal  agreement  to  hold  tlic  same  in  trust,  etc.,  a 
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trust  is  created  by  operation  of  law.  (Von  Trotha  v.  Bam- 
berger, 15  Colo.  1,  24  Pae.  883;  Butte  H.  Co.  v.  Cobban,  13 
Mont.  351,  34  Pac.  24;  O'Connor  v.  Irvine,  74  Cal.  435,  16  Pae. 
236;  Robarts  v.  Haley,  65  Cal.  397,  4  Pac.  385;  Biley  v.  Mar- 
tinelli,  ^7  Cal.  575,  33  Am.  St.  Rep.  209,  32  Pac.  579;  Boyd 
V.  McLean,  1  N.  Y.  Ch.  Rep.  254,  255,  1  Johns.  Ch.  582,  and 
notes.)  And  such  trust  may  be  proved  by  parol,  it  not  being 
within  the  statute  of  frauds.  {Boyd  v.  McLean,  1  Johns.  CL 
682,  1  N.  Y.  Ch.  Rep.  254-25S,  and  notes;  Berry  v.  Wiedeman, 
40  W.  Va.  36,  52  Am.  St.  Rep.  866,  20  S.  E.  817;  Botsford  v. 
Burr,  1  N.  Y.  Ch.  Rep.  426-428,  and  notes,  2  Johns.  Ch.  405  et 
seq.)  If  a  cestui  que  tru^t  pays  only  a  part  of  the  purchase  money 
there  will  be  a  resulting  trust  in  his  favor  pro  tanto.  (Botsford 
r.  Burr,  supra,  p.  428,  and  notes,  citing  Voorhees  v.  Presbyterian 
Church  of  Amsterdam,  8  Barb.  145;  S.  C,  5  How.  Pr.  68; 
Ross  V.  Hegeman,  6  N.  Y.  Ch.  R«p.  434,  2  Edw.  Ch.  373; 
Astreen  v.  Flmigan,  etc.,  6  N.  Y.  Ch.  Rep.  656,  3  Edw.  Ch. 
279,  280,  and  notes;  Oetman  v.  Oetman,  5  N.  Y.  Ch.  Rep.  472, 1 
Barb.  Ch.  500;  Kane  v.  Bloodgood,  2  N.  Y.  Ch.  Rep.  231,  7 
Johns.  Ch.  90,  91,  and  notes,  11  Am.  Dec.  417;  Riley  v.  Martin- 
elli,  S7  Cal.  575,  33  Am.  St.  Rep.  209,  32  Pac.  579;  10  Am. 
&  Eng.  Ency.  of  Law,  15,  16,  25,  26,  and  notes.)  Independent 
of  these  authorities,  respondents,  with  due  deference  to  counsel 
for  appellants,  respectfully  state  that,  under  the  evidence,  plain- 
tiffs, under  their  amended  complaint,  could  not  have  a  judgment 
in  their  favor  sustained.  There  would  be  a  fatal  variance,  or 
failure  of  proof,  rather,  as  it  has  been  universally  determined 
that  the  allegata  and  probata  must  correspond.  (Tomlinson 
V.  Monroe,  41  Cal.  94;  Evans  v.  Bailey,  66  Cal.  112,  4  Pac. 
1089,  4  West  Coast  Rep.  427;  Smith  v.  Frost,  70  N.  Y.  65; 
Johnson  v.  Moss,  45  Cal.  515,  and  numerous  other  authorities.) 

QTJARLES,  J. — The  plaintiffs  claim  to  own  an  undivided 
one-half  interest  in  and  to  a  certain  ditch  known  as  the  "Car- 
niody  ditch,''  conveying  two  hundred  and  fifty  inches  of  water, 
with  a  like  interest  in  the  water  right  appurtenant  thereto,  and 
plaintiffs  assert  that  the  other  half  of  said  ditch  and  water 
right  is   owned  by  the  defendants.    Plaintiffs   aver  that  by 
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mutual  consent  the  defendants  took  and  had  the  sole  use  and 
possession  of  said  ditch  and  water  right  during  the  mining 
Kason  of  1894,  as  bailees  of  plaintiffs,  and  that  the  rents,  is- 
^es  and  profits  resulting  from  rental  and  sale  of  waters  there- 
from during  said  season  was  the  sum  of  $1,460  over  and  above 
the  expense  of  caring  for  and  maintaining  said  ditch  and  water 
right,  which  sum,  the  plaintiffs  allege,  has  not  been  accounted 
for  by  the  defendants  to  the  plaintiffs.  This  suit  was  brought  by 
the  plaintiffs  to  recover  one-half  of  eaid  sum,  to  wit,  the  sum  of 
$730.  The  answer  specifically  denied  the  allegations  of  the 
complaint,  and  aflBrmatively  alleged  ownership  in  the  defend- 
ants to  an  undivided  three-fourths  of  said  ditch  and  water 
right  and  alleged  other  aflBrmative  matter  in  defense  of  plain- 
tiffs* action.  The  cause  was  tried  by  the  court  without  a  jury, 
aud  findings  of  fact  made  and  judgment  rendered  in  favor  of 
the  defendants.  Plaintiffs  moved  for  a  new  trial,  which  was 
denied,  whereupon  they  appealed  from  the  judgment  and  from 
the  order  denying  a  new  trial.  The  errors  relied  upon  by  the 
appellants  for  a  reversal  are:  1.  That  the  finding  that  the  de- 
iendants  own  three-fourths  of  the  ditch  and  water  right  is  not 
supported  by  the  evidence;  2.  That  plaintiffs  were  entitled  to 
the  judgment  demanded,  and  the  judgment  for  the  defendants 
ii^  not  supported  by  the  evidence;  3.  Appellants  also  specify 
eight  errors  in  allowing  certain  evidence  to  be  introduced. 

We  find  in  the  record  a  conflict  of  evidence  upon  the  material 
issues,  and  do  not  feel  justified  or  authorized  to  disturb  any  of 
the  findings.  It  is  alleged  in  the  answer,  and  found  as  facts 
by  the  court,  that  the  interest  in  dispute  in  the  ditch  in  ques- 
tion (an  undivided  one-half)  was  purchased  by  one  W.  B.  Noble 
(one-half  thereof  for  plaintiffs,  and  the  other  one-half  for 
the  predecessors  of  the  defendants)  in  1877,  and  the  deed  there- 
for taken  in  the  name  of  W.  B.  Noble;  that  one-half  of  the 
purchase  price  therefor  was  advanced  to  said  Noble  by  the 
predecessors  of  the  defendants,  and  used  by  said  Noble  in  pay- 
ing for  said  interest  in  the  ditch,  the  said  Noble  agreeing  to 
hold  one-half  of  said  interest  for  the  predecessors  of  defend- 
ants; and  that  for  more  than  ten  years  prior  to  the  commence- 
ment of  this  action  the  defendants  have  been  in  the  possession 
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of  said  ditch  and  water  rights  holding  and  claiming  three- 
fourths  thereof  for  themselves  and  one-fourth  thereof  for  the 
plaintiffs. 

The  remaining  errors  assigned  by  the  appellants  are  to  the 
rulings  made  by  the  trial  court  in  admitting  parol  testimony 
to  show  the  resulting  trust  under  the  Noble  deed  to  the  prede- 
cessors of  the  defendants.  Such  evidence  was  admissible^  and 
not  prohibited  by  our  statute  of  frauds.  One  who  takes  the 
title  to  real  estate  purchased  with  funds  of  another,  and  for  the 
benefit  of  the  latter,  holds  as  trustee,  and  parol  evidence  is 
admissible  to  establish  such  tru'st.  In  this  case  it  appears  that 
Noble,  the  trustee,  afterward,  by  deed,  conveyed  the  entire 
interest  held  by  him  as  such  trustee  to  plaintiffs ;  but  the  posi- 
tion of  plaintiffs  is  not  improved  by  such  subsequent  deed,  as 
they  knew  the  circumstances  under  which  Noble  held,  and  are 
charged  with  notice  of  the  trust.  Finding  no  reversible  er- 
ror in  the  record,  the  order  denying  a  new  trial  and  the  judg- 
ment appealed  from  are  affirmed,  with  costs  to  respondents. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(May  26,  1899.) 

STATE  V.  POTTER. 
[67  Pac.  431.] 
Cbiminal  Practice — Evn>ENCE— Depositions  on  Pbeliminabt  Exam* 
INATIONS. — ^The  admission  as  evidence,  upt)n  the  trial  of  a  per- 
son charged  with  a  criminal  offense,  of  the  depositions  of  wit- 
nesses taken  on  the  preliminary  examination  of  such  person  upon 
such  charge  is  not  permissible  under  the  statutes  of  Idaho.  The 
Penal  Code  having  prescribed  the  cases  in  which  depositions  taken 
on  preliminary  examinations  may  be  used,  the  court  is  not  author- 
ized to  extend  the  rule  to  cases  other  than  so  prescribed  by 
statute. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County. 

S.  L.  McFarland  and  George  W.  Tannahill,  for  Appellant 
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The  court  committed  a  serious  error  in  admitting  in  evi- 
dence over  defendant's  objection,  an  alleged  deposition  of  one 
M.  Wells.  The  deposition  was  not  shown  to  have  been  taken 
in  the  preliminary  examination  of  defendant  upon  said  charge 
or  in  any  other  judicial  proceeding  and  so  far  as  appears  upon 
its  face  it  may  have  been  taken  ex  parte.  It  was  not  certified 
or  authenticated  as  required  by  law  and  was  clearly  inad- 
missible. (Idaho  Rev.  Stats.,  sec.  7576;  State  v.  Braithwaite, 
3  Idaho,  119,  27  Pac.  731;  Williams  v.  Chadboume,  6  Cal. 
569;  People  v.  Morine,  54  Cal.  675;  People  v.  Ward,  105 
Cal.  662,  39  Pac.  33;  People  v.  Bojorqxiez,  55  Cal.  463;  Pooler 
V,  State,  97  Wis.  627,  73  N.  W.  336;  State  v.  Lee,  13  Mont. 
248,  33  Pac.  690;  People  v.  Chung  Ah  Chue,  57  Cal.  567.) 
A  deposition  not  certified  by  the  magistrate  otherwise  than 
by  a  jurat  in  the  ordinary  form  is  not  admissible.  (People  v. 
Qurise,  59  Cal.  343;  People  v.  Gardner,  98  Cal.  127,  32  Pac. 
880;  People  v.  Mitchell,  64  Cal.  85,  27  Pac.  862;  People  v. 
Cunningham,  66  Cal.  668,  4  Pac.  1144,  6  Pac.  700,  846.) 
Had  it  been  duly  certified  and  authenticated  it  was  inadmissible 
for  the  reason  that  no  proper  foundation  had  been  laid  or  shown 
for  its  admission.  (Idaho  Rev.  Stats.,  sec.  8170;  State  v. 
Cleary,  40  Kan.  287,  19  Pac.  776;  State  v.  Humaher,  16  Or. 
497,  19  Pac.  605;  People  v.  Lee  Sare  Bo,  72  Cal.  623,  14  Pac. 
310.)  The  deposition  of  one  R.  E.  Goodwin  was  admitted 
and  read  in  evidence  over  defendant's  objection.  The  depo- 
sition of  defendant  read  in  evidence  wa^j  more  objectionable 
than  either  of  the  others.  In  fact,  only  a  few  extracts  of  what 
was  alleged  as  his  deposition  were  read  to  the  jury.  It  was  not 
identified  or  attempted  to  be  identified  in  any  manner,  and,  for 
aught  that  appears  to  the  contrary,  may  have  been  taken  ex  parte 
and  even  in  a  matter  or  proceeding  entirely  foreign  to  the  charge. 
It  is  ncodless  to  add  that  the  admission  of  this  matter  was  preju- 
dicial to  defendant,  for  its  purpose  and  effect  is  seen  at  a  glance. 
(People  V.  Hawley,  111  Cal.  78,  43  Pac.  404;  State  v.  Cleary, 
40  Kan.  287,  19  Pac.  776;  State  v.  Eunsaker,  16  Or.  497,  19 
Pac.  605;  State  v,  Stevens,  29  Or.  85,  43  Pac.  947;  State 
r.  Pugh,  16  Mont.  343,  40  Pac.  861 ;  People  v.  Chung  Ah  Chue, 
57  Cal.  667.) 
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S.  H.  Hays,  Attorney  General,  and  James  W.  Eeid,  for  Be- 
spondent. 

In  regard  to  the  depositions  wliich  were  taken  before  the 
magistrate  and  introduced  on  the  trial,  defendant  objecting  to 
ihem  for  informality,  we  call  the  attention  of  tiie  comt  to  the 
fact  that  the  depositions  were  shown  to  have  been  taken  at  the 
preliminary  hearing  in  this  case  and  after  correction  where  ad- 
mitted in  evidence.  As  printed  in  the  transcript  they  are 
not  corrected  as  to  the  ceriificate,  as  the  records  show  they 
should  ba  As  corrected  they  were  entitled  to  be  admitted. 
It  will  be  noticed  that  they  were  only  introduced  in  evidence 
after  the  correction  was  directed  by  the  trial  court  A  proper 
foundation  was  laid  for  the  introduction  of  the  depositions. 
(People  V.  Riley,  75  Cal.  98  (101),  16  Pac.  544;  People  v. 
Nelson,  85  Cal.  421  (426),  24  Pac.  1006;  People  v.  Ressell, 
2  Hill,  289;  State  v.  Johnson,  12  Nev.  121;  People  v.  0%ler, 
66  Cal.  101,  4  Pac.  1066;  1  Bishop's  Criminal  Procedure,  see. 
1194.) 

HUSTON",  C.  J.— The  defendant  was  convicted  of  assault 
with  intent  to  commit  rape,  and  from  the  judgment  of  con- 
viction and  the  order  denying  defendant's  motion  for  a  new 
trial  this  appeal  is  taken.  Appellant  assigns  several  errors 
in  the  admission  of  evidence,  but  we  do  not  think  the  rulings 
of  the  trial  court  thereon  were  erroneous,  or,  if  erroneous,  that 
they  could  have  been  in  any  way  prejudicial  to  the  defendant. 

The  prosecution  offered  in  evidencp  certain  depositions  taken 
upon  the  preliminary  examination  of  defendant  before  the 
magistrate,  which  were  objected  to  by  defendant,  upon  the 
groimd  that  they  were  not  taken  and  certified  as  required  by 
section  7576  of  the  Revised  Statutes.  These  depositions  are 
set  forth  in  the  record.  There  is  nothing  to  indicate  that  they 
were  taken  on  a  preliminary  examination  of  the  defendant^ 
and  to  one  of  them — ^the  deposition  of  M.  Wells — ^there  is  no 
certificate,  except  the  jurat  in  the  ordinary  form.  The  court 
permitted  the  justice  of  the  peace  to  add  certificates  to  the 
depositions  after  they  were  offered  in  evidence.  There  does 
not  appear  to  have  been  anything  that  could  be  called  diligence 
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manifested  on  the  part  of  the  state  in  endeavoring  to  procure 
the  attendance  of  either  of  the  witnesses. 

The  objection  on  the  part  of  the  defendant  to  the  intro- 
duction of  the  depositions  taken  at  the  preliminary  examina- 
tion of  the  defendant^  npon  the  trial  in  the  district  court, 
raises  a  very  important  question,  and  one  which  requires,  and 
has  received,  much  and  careful  investigation  at  the  hands  of 
the  court.  The  first  question  that  confronts  us  is.  Are  depo- 
sitions of  witnesses,  taken  upon  the  preliminary  examination 
of  the  person  charged  with  a  criminal  offense,  admissible  as 
evidence  against  such  person  upon  his  trial  for  the  offense? 
It  seems  to  be  conceded  by  both  parties  in  this  case  that  they 
are;  but  we  find  no  authority  for  the  admission  in  the  stat- 
utes of  Idaho.  The  use  by  the  grand  jury  of  the  depositions 
of  witnesses  taken  upon  a  preliminary  examination  has  been 
recognized  by  statute  ever  since  the  act  of  the  first  session  ol 
the  territorial  legislature,  but  we  find  no  statute  of  either  the 
territory  or  state  permitting  or  authorizing  the  use  of  such 
depositions  on  the  trial.  The  Revised  Statutef^,  title  10,  chap^ 
ter  4,  provides  for  the  taking  of  depositions  of  witnesses  on 
the  part  of  the  defendant,  and  also  provides  that  the  deposi- 
tions so  taken  ''may  be  read  by  either  party  on  the  trial,  upon 
its  appearing  that  the  witness  is  unable  to  attend  by  reason 
of  his  death,  insanity,  sickness  or  infirmity  or  his  continued 
absence  from  the  territory  [state].*'  It  is  further  provided 
(Bev.  Stats.,  tit.  10,  c.  6,  sec.  8176) :  ''When  an  issue  of  fact 
is  joined  upon  an  indictment,  the  defendant  may  have  any 
material  witness  residing  out  of  the  territory  [state]  examined 
in  his  behalf  as  prescribed  in  this  chapter  and  not  otherwise/* 
Section  8189  provides  that  the  depositions  so  taken  "may  be 
read  by  either  party  on  the  trial,  upon  it  being  shown  that  the 
witness  is  unable  to  attend  from  any  cause  whatever**;  but 
there  is  no  provision  of  our  Revised  Statutes  permitting  the 
use  of  the  depositions  taken  on  a  preliminary  examination  to 
be  used  against  the  defendant  upon  his  trial.  The  legislature 
seemed  to  consider  it  necessary  to  authorize  by  statute  the  tak- 
ing of  depositions  on  the  part  of  the  defendant,  to  bo  read  on 
the  trial.    Without  the  aid  of  such  a  statute,  would  it  be 
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contended  that  depositions  on  the  part  of  the  defendant  could 
be  read  in  evidence  on  the  trial?  If  it  required  a  statute  to 
authorize  the  admission  of  depositions  in  favor  of  the  defend- 
ant, it  certainly  would  not  be  contended  that  depositions  against 
him  should  be  received  without  equal  authority.  It  is  tmc 
that  the  framers  of  our  con^stitution  saw  fit  to  omit  from  that 
instrument  the  usual  provision  which  obtains  in  not  only  the 
federal  constitution,  but  in  that  of  most  of  the  states,  provid- 
ing that  in  all  criminal  prosecutions  the  defendants  shall  be 
confronted  with  the  witnesses  against  him.  Doubtless  this 
omission  was  made  advisedly,  and  the  effect  was  to  leave  the 
matter  with  the  legislature.  The  legislature  has  acted  apon 
the  question,  and  has  prescribed  how  and  to  what  extent  depo- 
sitions taken  on  the  preliminary  examination  of  a  defendant 
upon  a  criminal  charge  may  be  used,  and  we  do  not  think 
it  is  the  province  of  the  court  to  extend  the  rule.  It  is  true 
the  practice  of  admitting  depositions  taken  at  the  preliminary 
examination  to  be  read  in  evidence  on  the  trial  has  obtained 
in  both  the  territory  and  state  for  a  long  timie,  and  has  even 
received  the  sanction  of  the  supreme  court  of  the  territory 
(Territory  v.  Evans,  2  Idaho,  651,  23  Pac.  232) ;  but  a  prac- 
tice which  wants  the  authority  of  law,  and  which  is  in  deroga- 
tion of  a  recognized  elementary  right  of  the  citizen,  should 
gain  no  sanctity  by  user. 

Our  natural  repugnance  to  overruling  a  decision  of  our 
honorable  predecessors  is  modified  somewhat  by  the  reflection 
that  the  court  in  that  case  (Territory  v.  Evans,  supra)  does 
not  seem  to  be  inspired  with  that  unfaltering  confidence  in 
the  correctness  of  its  conclusions  which  is  so  assuring  in  the 
decisions  of  courts  of  last  resort  In  that  case,  the  court  says : 
'^Had  the  depositions  been  improperly  admitted,  the  appellant 
has  failed  to  furnish  the  court  such  a  record  as  will  authorize 
it  to  correct  the  error";  and  then  adds,  after  citing  section 
S236  of  the  Revised  Statutes:  "The  appellant  has  entirely 
failed  to  show  us  he  was  prejudiced  in  the  least  by  the  alleged 
error  of  permitting  the  use  of  the  depositions."  We  have  ex- 
amined with  care  the  carses  cited  in  the  case  of  Territory  v. 
Evans,  and,  while  they  support  that  decision,  we  are  unable  to 
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agree  with  either  the  reasons  urged  or  the  conclusion  reached. 
We  fail  to  recognize  the  potency  of  the  argument  upon  which 
these  decisions  largely  depend,  that  the  constitutional  require- 
ment has  been  met  by  the  defendant  having  been  "confronted 
with  the  witnesses  against  him''  upon  the  preliminary  exami- 
nation. When  we  recall,  as  every  lavryer  who  has  any  ex- 
tended experience  in  criminal  law  practice  may  do,  how  very 
perfunctory  these  preliminary  examinations  are,  not  only  on 
the  part  of  the  prosecution,  but  more  frequently,  of  necessity; 
on  the  part  of  the  defendant,  the  uncharitableness  of  the  rule 
is  apparent.  It  is  always  the  policy  of  the  prosecution,  on 
preliminary  examinations,  to  only  carry  its  investigations  to 
the  extent  necessary  to  secure  the  holding  of  the  defendant; 
and  it  is  seldom  that  the  defendant  feels  warranted  in  going 
fully  into  his  defense  upon  a  preliminary  examination  before 
a  court,  where  it  is  only  required  that  it  shall  be  made  to  ap- 
pear that  the  offense  named  has  been  committed,  "and  that 
there  is  sufficient  cause  to  believe  the  defendant  to  have  been 
guilty  thereof.'*  To  say  that  the  exigency  of  that  rule  of  uni- 
versal recognition  among  people  of  the  Anglo-Saxon  race,  and 
in  this  country,  may  almost  be  said  to  be  an  inalienable  right, 
which  requires  that  a  person  charged  with  the  commission  of 
a  criminal  offense  shall  be  confronted  with  his  accusers,  is 
met  by  such  a  tentative  proceeding  as  a  preliminary  examina- 
tion usually  is,  seems  to  us  "keeping  the  word  of  promise  to 
the  ear  and  breaking  it  to  the  hopes.''  It  smacks  too  much 
of  the  methods  in  the  Dreyfus  case.  An  examination  of  the 
record  in  this  case  shows  the  evidence  to  be  conflicting,  and, 
but  for  the  errors  in  law  referred  to,  we  would  not  feel  war- 
ranted in  reversing  the  judgment.  We  consider  the  permitting 
the  depositions  taken  on  the  preliminary  examination  of  the 
defendant  to  be  read  on  the  trial  was  prejudicial  error,  and 
for  this  reason  the  judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  further  proceeding  in  accordance 
with  this  opinion. 

Quarles  and  Sullivan,  JJ.,  concur. 
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(May  26,  1899.) 

PEOTJT  V.  MOUNCR 
[67  Pac  307.] 
BsHJBARnro— IiiTKBLocfUTORT  Obdebs.^A  petition   for    rehearing    will 
not  lie  in  case  of  preliminary  or  interlocutory  orders,  made  by 
the  supreme  court.     It  is  only  in  case  of  a  final  deciaon  that 
petitions  for  rehearing  will  be  considered. 
(Syllabus  by  the  court.) 

Original  proceeding  in  Supreme  Court. 
Eugene  O'Neill,  for  Petitioner. 

Plaintiffs  by  their  counsel  were  entitled  to  notice  of  Uie 
petition  or  motion  asking  this  court  for  the  order  which  they 
have  obtained  without  notice.  (Rev.  Stats.,  sees.  4882,  4892« 
4894.)  Certainly  in  this  case  no  order,  if  any,  should  be 
made  that  can  be  construed  into  anything  more  than  an  authori- 
zation to  settle  the  statement  leaving  with  the  lower  court  all 
discretionary  powers  arising  from  the  delays  of  defendants  and 
the  conditions  of  the  case.  (Hayne  on  New  Trial  and  Appeal, 
sec.  165;  Boggs  v.  Clark,  37  Cal.  236  (less  than  two  months) ; 
Chabot  V,  Tucker,  39  Cal.  434;  Hopkins  v.  Western  Pac.  S.  U. 
Co.,  44  Cal.  389.) 

James  W.  Beid,  for  Defendants,  files  no  brief. 

QTJARLES,  J. — The  defendants  presented  to  this  court, 
April  19,  1899,  a  petition,  duly  verified  by  the  oath  of  James 
W.  Reid,  in  which  the  following  allegations  are  made,  to  wit: 

"1.  That  he  is  the  attorney  of  Eva  K.  Mounce  et  al.,  in  a 
certain  action  which  has  long  since  been  pressed  to  jud^ent 
in  the  district  court  of  the  second  judicial  district  in  and  for 
the  county  of  Nez  Perces  and  state  of  Idaho,  wherein  Mary 
A.  Prout  et  al.  are  plaintiffs  and  Eva  K.  Mounce  et  aL  are 
defendants.  2.  That  in  said  cause  judgment  has  been  here- 
tofore rendered  in  favor  of  plaintiffs,  and  against  the  defend- 
ants, such  judgment  having  been  rendered  on  or  about  the 
day  of  ,  189 — .    3.  That  thereafter,  and  after  the 
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rendition  of  ^aid  judgment,  your  petitioner,  as  the  attorney 
for  Eva  K.  Mounce  et  al.,  being  desirous  of  appealing  from 
such  judgment  and  decree,  caused  to  be  prepared  and  served^ 
within  the  time  allowed  by  the  original  agreement  between 
counsel  for  the  respective  parties  in  said  cause,  and  the  ex- 
tensions thereof,  and  caused  such  bill  of  exceptions  and  settle- 
ment of  the  cause  to  be  served  upon  the  counsel  for  the  differ- 
ent parties,  who  has  drafted  and  presented  his  objections  thereto. 
4.  That  upon  several  and  divers  and  sundry  occasions  your 
petitioner  has  asked  to  have  the  said  bill  of  exceptions,  to- 
gether with  the  prepared  amendments  thereto,  heard,  deter- 
mined, settled,  and  allowed,  and  has  had  several  times  and 
dates  fixed  for  the  settlement  and  allowance  thereof,  all  of 
which  were  so  fixed  by  the  judge  of  the  district  court  of  the 
second  judicial  district  in  and  for  the  state  of  Idaho,  and  that 
at  each  such  times,  for  some  reason  beyond  the  control  of  your 
petitioner,  the  said  bill  of  exceptions,  with  the  prepared  amend- 
ments, has  been  deferred;  that  the  judge  who  tried  said  cause 
is  W.  G.  Piper,  formerly  judge  of  the  district  court  of  the 
second  judicial  district  of  the  state  of  Idaho;  that  the  term 
of  oflBce  of  the  said  W.  G.  Piper  has  expired,  and  that  your 
petitioner  is  informed,  and  so  states,  that  the  said  W.  6.  Piper 
has  removed,  or  is  about  to  remove,  from  the  state  of  Idaho> 
and  has  been  absent  from  the  state  of  Idaho  for  quite  a  num- 
ber of  weeks  last  past;  that  he  at  present  is  at  Moscow, 
Latah  county,  Idaho,  his  former  residence  in  this  state,  but 
is  practically  unable  to  attend  to  any  business  whatever,  on 
account  of  indisposition  and  sickness.  5.  That  your  peti- 
tioner is  further  informed  and  so  states  that  the  said  W. 
G.  Piper,  judge  who  tried  said  cause,  will  not  himself  fix  any 
definite  time  for  the  settlement  and  allowance  of  said  bill  of 
exceptions,  and  that  the  same  has  now  been  pending  before 
the  said  judge,  both  before  and  since  the  expiration  of  his 
term  of  oflSce,  for  many  months.  Your  petitioner  further 
s^-tates  that  unless  this  court  will  make  an  order  designating 
how,  when,  where,  and  by  whom  the  said  bill  of  exceptions  and 
settlement  of  the  cause,  as  proposed  by  your  petitioner,  to- 
gether with  the  amendments  thereto,  as  presented  by  opposite 
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counsel,  can  be  heard,  settled,  and  determined,  that  it  will  be 
practically  impossible  to  perfect  such  appeal  at  any  time ;  that 
your  petitioner  believes  that  his  clients  have  a  good  and  meri- 
torious cause  on  appeal,  and  is  desirous  of  presenting  the  same 
for  review  to  the  supreme  court  of  the  state  of  Idaho.  Where- 
fore your  petitioner  asks  that  this  honorable  court  make  an 
order  specifying  when,  where,  before  whom,  and  in  what  man- 
ner the  said  proposed  bill  of  exceptions  and  settlement,  to- 
f'ether  with  the  amendments  proposed  thereto,  shall  be  set- 
tled and  allowed,  and  for  such  other  order  as  is  meet  in  the 
premises. 

(Signed)  '^JAS.  W.  EEID/' 

This  court  considered  the  petition,  and  made  an  order  di- 
recting that  the  "Honorable  Edgar  C.  Steele,  judge  of  the 
second  judicial  district  of  the  «tate  of  Idaho,  be,  and  he  is 
hereby,  appointed  and  directed,  at  his  earliest  convenience,  to 
settle  the  said  bill  of  exceptions,  ^nd,  when  so  settled,  to  cer- 
tify the  same  as  provided  by  law.''  The  plaintiffs  now  file 
a  petition,  in  which  it  is  alleged  that  the  judgment  in  the  ac^ 
tion  was  entered  April  17,  1897,  and  averring  facts  showing 
that  the  defendants  were  guilty  of  laches  in  not  procuring  a 
settlement  of  the  bill  of  exceptions;  that  plaintiffs  had  at- 
tended at  divers  times  and  places  pursuant  to  notice  to  be 
present,  upon  which  occasions  defendants  made  no  efforts  to 
have  the  bill  of  exceptions  settled;  and  ask  for  a  rehearing 
of  the  motion  for  said  order,  principally  on  the  ground  that 
no  notice  of  the  application  for  said  order  was  given  to  them. 

We  cannot  entertain  petitions  for  rehearing  in  cases  of  pre- 
liminary motions.  To  do  so,  we  would  be  continually  harassed 
with  such  applications  and  the  archives  of  the  court  would 
soon  be  plethoric  with  papers  of  no  value  or  utility  to  anyone. 
The  rules  wisely  provide  for  petitions  for  rehearing  from  the 
final  decision  of  this  court.  In  case  of  an  erroneous  order 
made  in  a  preliminary  matter,  whether  procured  by  de- 
ception or  otherwise,  the  party  aggrieved  can  have  his 
remedy  when  the  cause  comes  here  upon  its  merits.  But 
we  cannot  now  determine  in  this  case  whether  the  right  of 
appeal  has  been  lost  or  not,  or  whether  the  bill  of  exceptions 
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should  be  settled  or  not.  If  the  right  of  appeal  is  barred  by 
b'mitation^  it  would  seem  an  idle  and  useless  thing  to  settle 
defendants^  bill  of  exceptions,  yet  we  cannot  see  how  the  plain- 
tifEs  can  be  prejudiced  by  such  settlement.  Counsel  for  peti- 
tioner cites  us  to  Hayne  on  New  Trial  and  Appeal,  sec.  166; 
Boggs  v.  Clarlc,  37  Cal.  236;  ChiAot  v.  Tucker,  39  Cal.  434  > 
and  Hopkins  v.  Railroad  Co.,  44  Cal.  389 — ^which  authorities 
we  have  carefully  examined,  but  fail  to  see  their  relevancy  to 
the  matter  before  us.  The  authorities  cited  relate  to  the  dis- 
cretion of  the  trial  court  in  granting  a  new  trial  or  in  dismiss- 
ing a  motion  for  new  trial.  They  possibly  suggest  the  remedy 
open  to  the  petitioners  here.  We  would  not  have  filed  an 
opinion  in  this  matter,  but  to  call  the  attention  of  the  bar,  and 
especially  of  counsel  in  this  case,  to  the  impropriety  of  filing 
a  petition  for  rehearing  in  the  matter  of  interlocutory  orders 
in  this  court.  Hereafter  we  will  only  notice  petitions  for  re- 
hearing in  proper  cases. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(June  9,  1899.) 

CEOCHERON  v.  SHEA  et  al.,  as  Board  of  County  Com- 
missioners. 

[57  Pac.  707.] 
FvxDiNQ  Warrant  Indebtedness — ^Validity  op  Bonds  —  CoNSTm;- 
TIONAL  Law — Validatino  Act. — A  board  of  county  commissioners 
proceeded  "under  the  provisions  of  the  act  of  March  8,  1895,  to 
fund  outstanding  warrant  indebtedness  of  the  county,  submitting 
the  question  to  the  electors  at  an  election  called  for  the  purpose, 
at  which  election  more  than  two- thirds  of  the  electors  voted  in 
favor  of  issuing  the  proposed  bonde;  after  due  notice,  bids  were 
received,  and  one  bid  for  the  entire  issue  was  accepted,  the  bonds 
duly  engraved  and  signed  ready  for  delivery  when  an  agreed  case 
was  submitted  to  the  district  court  for  the  purpose  of  determin- 
ing the  validity  of  the  proposed  bonds,  the  principal  contention 
being  that  said  act  of  March  8,  1895,  was  void;  1.  Because  not 
consftitutionally  passed;  2.  Because  the  subject  thereof  was  not 
expressed  in  the  title.  Held,  that  the  legislature  having  re- 
Idaho,  Vol.  6—33 
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enacted  the  act  of  March  8,  1895,  and  passed  an  act  yalidating 
all  bonds  theretofore  issued  under  said  act,  thac  the  court  will 
not  inquire  into  or  determine  the  validity  of  said  act  as  orig- 
inally passed,  as  such  question  is  immaterial  to  the  validity  of 
the  proposed  bonds. 

(Syllabus  by  the  court.) 

APPEAL  from  District- Court,  Owyhee  County. 

S.  H.  Hays  and  Kingsbury  &  Parsons,  for  Appellant. 

We  have  never  heard  the  subject  matter  of  the  act  of  1895 
questioned  as  to  any  of  its  provisions.  This  act  provides  two 
methods  of  issuance  of  bonds.  Which  method  is  to  be  pursued 
depends,  not  wholly  on  mind  of  board  of  county  commissioners, 
but  depends  rather  on  what  use.  effect  and  object  is  to  be  accom- 
plished with  the  bonds.  If  their  issuance  is  to  increase  or  to 
create  any  indebtedness  of  the  county,  then,  under  article  8,  sec- 
tion 3,  of  our  constitution,  this  question  must  be  submitted  to  a 
vote  of  the  people.  But  if,  on  the  other  hand,  their  issuance  is 
not  to  create  nor  to  increase  any  indebtedness,  then  said  pro- 
vision of  the  constitution  has  no  application.  It  is  conceded 
that  either  a  sale  of  the  bonds  for  cash,  or  the  giving  of  a  valid 
negotiable  obligation  for  an  invalid  non-negotiable  claim,  would 
be  the  creation  and  increasing  of  the  indebtedness  of  the  coun- 
ty and  comes  under  the  provisions  of  section  3,  article  8  of  con- 
stitution. On  the  other  hand,  an  exchange  of  one  form  of  in- 
debtedness for  another  drawing  less  interest  does  not  create  any 
indebtedness  and  its  effect  is  to  decrease  the  liability.  The 
statute  says  such  an  exchange  may  be  made  when  the  county's 
interc^st  requires  and  "without  vote  of  the  people.^^  In  short, 
the  statutes  assumes  that  the  board  may  be  by  the  legislature 
empowered  to  decrease  the  county's  liability  by  an  exchange  of 
form  of  evidence  of  indebtedness  and  lowering  rate  of  interest 
without  violating  any  provision  of  constitution  relating  to  in- 
crease or  creation  of  indebtedness.  This  would  seem  to  be  a  self- 
evident  proposition.  This  statute  of  1895  seems  to  have  been 
drawn  by  one  familiar  with  the  case  of  Doon  Tp.  v.  Cummins,. 
142  U.  S.  366,  12  Sup.  Ct.  Eep.  220.  (Aetna  Life  Ins.  Co.  v. 
Lyon  Co.,  82  Fed.  933;  Board  of  Commrs.  v.  Standhy,  24  Colo. 
1,  49  Pac.  26;  Hotchkiss  v.  Marion,  12  Mont.  218,  29  Pac.  8'C1.> 
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Certainly  we  do  not  need  to  cite  authorities  to  the  point  thai 
proceedings  under  an  act,  valid  as  to  its  provisions,  and  ques- 
tioned only  as  to  method  of  passage,  can  be  validated  hy  suljse- 
quent  legislation.  We  herewith  quote  in  full  the  validating  act 
of  1899:  "Section  1.  All  bonds  heretofore  duly  issued  under, 
in  pursuance  or  by  virtue  of,  and  in  accordance  with,  the  pro- 
visions of  any  act  of  the  first,  second,  third  or  fourth  sessions  of 
the  legislature  of  the  state  of  Idaho,  are  hereby  declared  to  be 
good,  valid  and  binding  obligations,  any  question  as  to  the  man- 
ner of  the  passage  of  any  such  act  or  acts  notwithstanding;  and 
their  validity  shall  not  be  questioned  in  any  court."  Approved 
March  6,  1899.  We  refer  to  but  one  authority,  as  we  find  none 
contra.     (Cooley's  Constitutional  Limitations,  6th  ed.,  466.) 

J.  G.  Watts,  for  Bespondent,  files  no  brief. 

QUAELES,  J.— On  October  26,  1897,  an  agreed  case,  without 
action,  under  the  statute,  was  filed  in  the  court  below,  in  which 
statement  is  contained  a  transcript  of  House  and  Senate  journals 
of  the  legislature  relating  to  the  passage  of  that  certain  act  of 
March  8,  1895,  entitled  "An  act  to  amend  chapter  6  of  title  13 
of  the  Revised  Statutes  of  Idaho,"  and  a  statement  of  various 
steps  taken  by  the  defendants,  who  constitute  the  board  of  coun- 
ty commissioners  of  Owyhee  county,  in  their  efforts  to  fund 
$61,000  of  outstanding  warrant  indebtedness  of  said  county;  and 
attached  to  said  statement  as  exhibit  "A,^'  made  a  part  thereof^ 
is  a  transcript  of  the  records  of  said  board  of  county  commis- 
sioners relating  to  the  matter  in  question.  The  points  sub- 
mitted to  the  court  for  decision  we  quote  from  the  agreed  case, 
as  follows,  to  wit:  "1.  Can  the  court  go  behind  the  enrolled 
bill,  and  to  the  journal  of  the  two  houses  of  the  legislature,  when 
inquiring  into  the  question  as  to  whether  or  not  the  constitu- 
tional requirements  were  complied  with  in  the  passage  of  a  legis- 
lative enactment,  and  for  the  purpose  of  passing  upon  the  valid- 
ity of  the  bill  ?  2.  If  the  court  can  go  to  the  journals  of  the 
legislature,  and  beliind  the  properly  enrolled  bill,  is  the  act  lu 
question  void  by  reason  of  the  failure  of  the  journals  and  records 
of  the  legislature  to  show  a  compliance  with  the  requirements  of 
the  constitution  of  the  state  of  Idaho  in  the  i)assage  of  the  bill 
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when  the  saiu^  was  under  consideration?  3.  Is  said  act  of 
the  legislative  assembly  approved  March  8,  1895,  a  valid  act^ 
and  existing  statute  of  law  of  this  state?  4.  If  said  act  of 
the  legislature  approved  March  8,  1895,  is  not  a  valid  act  and 
existing  statute  of  law  of  this  state,  have  said  board  of  county 
commissioners^  by  their  proceedings  as  shown  in  exhibit  A 
complied  with  any  existing  and  valid  law  of  the  state  of  Idaho 
authorizing  the  issuance  of  said  bonds,  and  can  said  board  de- 
liver said  bonds  to  a  purchaser  as  valid  and  existing  obligations 
of  said  county  of  Owyhee?**  The  trial  court  held  said  act  of 
March  8,  1895,  void,  because  not  passed  in  the  manner  required 
by  the  constitution,  and  rendered  judgment  enjoining  the  de- 
fendants, as  county  commissioners,  from  delivering  the  proposed 
bonds  to  the  bidder  therefor  whose  bid  had  been  accepted.  From 
said  judgment  the  defendants  appealed  to  this  court. 

It  appears  from  the  record  that  all  of  the  steps  required  by 
the  said  act  of  March  8,  1895,  in  order  to  fund  the  outstanding 
indebtedness  sought  to  be  funded  were  taken  by  the  defendants 
But  the  facts  as  to  the  time  and  manner  of  creating  said  in- 
debtedness do  not  appear  in  the  record ;  consequently,  the  valid- 
ity of  the  original  indebtedness  sought  to  be  funded  is  not  in 
question,  and  is  not  decided  in  this  case.  During  the  pendency 
of  this  appeal  the  legislature  has,  by  act  approved  February  7, 
1899,  re-enacted  the  said  act  of  March  8,  1895,  with  a  sufficient 
title,  viz.,  "An  act  providing  for  the  issuance  of  negotiahle  cou- 
pon bonds  for  the  funding  and  refunding  of  county  indebted- 
ness :  amending  chapter  G,  title  13,  Revised  Statutes  of  Idaho.'* 
(See  Acts  1899,  p.  136.)  And  by  act  approved  March  6,  1899 
(Acts  1899,  p.  368),  it  is  provided  that  all  bonds  theretofore  is- 
sued under  the  said  act  of  March  8,  1895,  are  and  shall  be  held 
valid,  notwithstanding  the  manner  of  the  passage  of  said  act.  The 
legislature  had  authority  to  pass  said  validating  act.  The  re-en- 
actment of  the  act  of  March  8,  1895,  and  the  enactment  of  said 
validating  act,  renders  it  immaterial  whether  the  act  of  March 
8,  1895,  was  originally  valid  or  not,  and  for  that  reason  we  de- 
cline to  pass  upon  the  constitutionality  of  the  passage  of  said 
act,  or  the  suJtBcieney  of  the  title  as  originally  passed.  All  that 
we  do  decide  is  that  the  defendants  took  tliose  steps  required  by 
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the  statute  to  fund  the  indebtedness  in  question,  and  no  good 
reason  is  shown  in  the  record  why  the  said  proposed  bonda 
should  not  be  delivered  to  the  purchaser  thereof.  The  judg- 
ment appealed  from  is  reversed,  without  costs  to  either  party, 
and  the  cause  remanded,  with  instructions  to  the  district  court 
to  dismiss  the  case. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(June  12,  1899.) 

WILSON  V.  WILSON. 
[67  Pac.  708.] 

NoncB  TO  Dismiss  Appeal — Service  of  Notice  or  Appeal. — ^Admis^ 
sion  of  service  of  notice  of  appeal  by  one  defendant  within  the 
time  required  by  law  for  service  of  notice  is  equivalent  to  ser- 
vice. 

Same  —  Voluntary  Appearance — Jurisdiction. — Admission  of  due 
service  of  notice  of  appeal  is  a  waiver  of  irregular  service,  and 
"When  a  party  voluntarily  appears  in  court  he  will  be  subject  to 
thei  same  jurisdiction  as  if  brought  in  by  regular  process. 

Same — Service  of  Statement. — Co-respondents  cannot  take  advantage 
of  failure  of  appellant  to  serve  statement  on  motion  for  a  new 
trial  on  one  of  their  co-respondents,  such  co-respondent  having 
failed  to  do  so. 

Undertaking  on  Appeal. — When  the  clerk  certifles  that  a  sufficient 
undertaking  on  appeal  in  due  form  of  law  has  been  filed,  the 
appeal  will  not  be  dismissed  on  motion,  unlese  a  certified  copy 
of  such  undertaking  is  presented  and  it  is  thus  shown  that  Uie 
undertaking  is  not  in  due  form  of  law. 

Certificate  to  Transcripi*. — Certificate  of  counsel  for  respbctive  par- 
ties to  transcript  to  the  effect  that  the  transcript  is  correct  and 
contains  all  of  the  evidence,  held   sufficient. 

Acknowledgment  of  Married  Woman. — ^The  acknowledgment  ci  a 
married  woman  must  be  taken  in  substantial  compliance  with  the 
provisions  of  section  2956  of  the  Revised  Statutes. 

BiBPOsiTioN  of  Community  Property. — Under  the  provisions  of  sec- 
tion 2505,  the  husband  has  the  management  and  control  of  the 
community  property,  with  like  absolute  power  of  disposition 
(other  than  testamentary),  as  he  has  of  his  separate  property, 
but  such  power  of  disposition  does  not  extend  to  the  homestead 
or  to  that  part  of  the  common  property  occupied  or  used  by  the 
husband  and  wife  as  a  residence. 
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Same — Signature  of  Wife. — ^The  wife*a  signature  is  not  necessary  to 
an  instrument  by  which  the  husband  conveys  or  encumbers  that 
part  of  the  community  property  of  which  he  has  absolute  power 
of  disposition. 

li^DiNGS. — The  finding  of  facts  must  respond  to  all  of  the  material 
issues. 

Partners HTP. — ^Held  under  facts  of  this  case  no  partnership  existed. 

SUBROGATION. — ^When  a  person,  being  under  obligation  to  do  so,  or  is 
interested  in  so  doing,  pays  the  debts  of  another,  he  may  be  sub- 
rogated to  all  the  rights,  securities  or  remedies  of  the  creditor 
whom  he  satisfies. 
.81  ME. — When  one  voluntarily,  and  as  a  mere  volunteer,  having  no  in- 
terests to  protect,  pays  the  debts  of  another,  the  payment  oper- 
ates as  an  extinguishment  of  the  claim  and  doctrine  of  subroga- 
tion does  not  apply. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bear  Lake  County. 
John  A.  Bagley  and  E.  E.  Chalmers,  for  Appellant. 

The  findings  must  cover  all  the  material  issues  and  settle  the 
rights  of  parties.  (Bosquett  v.  Crane,  51  Cal.  505;  Nephi  Irr. 
Co.  V.  Jenhins,  8  Utah,  369,  31  Pac.  986;  Potwin  i?.  Blusher, 
<)  Wash.  460,  27  Pac.  710;  Ernst  v.  Cnmmings,  55  CaL 
179;  Carson  v.  Thews,  2  Idaho,  176;  9  Pac.  605.)  Plain- 
tiff^s  payment  was  not  a  voluntary  payment,  and  if  not  and  Ms 
■securities  proved  to  be  invalid,  then  he  was  entitled  to  be  subro- 
gated as  prayed,  having  theretofore  advanced  two  thousand  two 
hundred  and  fifty  pounds  sterling  for  said  business.  (Matzen  v. 
JSchaejfer,  65  Cal.  81, 3  Pac.  92 ;  Rofman  v,  Demple,  52  Kan.  756, 
35  Pac.  803 ;  Evcrston  v.  Central  Bank,  33  Kan.  352,  6  Pac.  605; 
'Crippen  v.  Chappel  35  Kan.  495,  57  Am.  Eep.  187, 11  Pac.  453; 
Taple  V,  Stephens,  36  Kan.  680,  14  Pac.  222 ;  Swift  v.  Kraemer, 
13  Cal.  526,  73  Am.  Dec.  603;  Tolman  v.  Smith,  85  CaL  280, 
-24  Pac.  743 ;  Lewis  v.  Chittick,  25  Fed.  176 ;  Citizens'  Nat.  Bank 
V.  Wert,  26  Fed.  294;  Equitable  Mortgage  Co.  v.  Lowry,  55  Fed. 
165;  Memphis  etc.  Go.  v,  Dow,  120  U.  S.  287,  7  Sup.  Ct.  Rep. 
482;  Wiltsie  on  Mortgage  Foreclosure,  sec.  344;  Patterson  v. 
Birdsall,  64  N.  Y.  294,  21  Am.  Rep.  609;  Harris  on  Subroga- 
tion, sec.  14,  p.  19,  sec.  139,  p.  102.)  A  mortgagee  in  posses- 
sion by  consent  of  the  mortgagor  is  entitled  to  remain  in  posses- 
feion  and  to  receive  the  rents  and  profits  until  his  debt  is  paid. 
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(1  Jon€s  on  Mortgages  sees.  702,  703,  715-718;  Wiltsie  on 
Mortgage  Foreclosure,  sec.  677;  Sped  v.  Sped,  88  Cal.  443,  22 
Am.  St.  Eep.  318,  26  Pac.  203;  Edwards  v.  Wray,  12  Fed.  42.) 
Upon  a  bill  of  exceptions  containing  all  the  evidence  plaintiff 
moved  for  a  new  trial  of  said  cause,  and,  his  motion  being  de- 
nied, he  duly  excepted  and  appeals  from  said  order  assigning  a^ 
error  the  denial  of  said  motion.  A  party  to  an  action  is  entitled 
to  present  on  appeal  the  points,  first,  that  the  judgment  is  not 
a  legal  conclusion  from  the  facts  found;  and  second,  that  the 
evidence  does  not  sustain  the  findings  or  some  of  them.  {Dowd 
V.  Clarice,  51  Cal.  262.)  There  never  was  a  partnership  of 
which  plaintiff  was  a  member  actually  existing  or  launched,  but 
only  an  agreement  to  enter  into  the  partnership  relation.  To 
constitute  this  relation  the  agreement  between  the  parties  must 
be  an  executed  agreement.  So  long  as  it  remains  executory  the 
partnership  is  inchoate,  not  having  been  called  into  being  by 
the  concerted  action  necessary  under  the  partnership  agreement. 
(Meagher  v.  Reed,  14  Colo.  335,  24  Pac.  681 ;  Baldwin  v.  Bur- 
rows, 47  N.  Y.  199 ;  Grooves  v.  Tollman,  8  Nev.  178 ;  Powell  v. 
Maguire,  43  Cal.  11;  Stevenson  v.  Mathers,  67  111.  125;  Martin 
V.  Baird,  175  Pa.  St.  540,  34  Atl.  809.)  The  acknowledgment 
of  Mrs.  Elizabeth  H.  Wilson  to  the  conveyance  is  conclusive  of 
that  fact  as  against  plaintiff,  who  is  an  innocent  grantee.  (Frie- 
herg  v.  De  Lamar,  7  Tex.  Civ.  App.  263,  27  S.  W.  151 ;  Mather 
V.  Jarel,  33  Fed.  366;  1  Devlin  on  Deeds,  530,  535;  Jones  on 
Mortgages,  sec.  500;  Johnston  v.  Wallace,  53  Miss.  331,  24  Am. 
Rep.  699 ;  2  Wharton  on  Evidence,  1052 ;  Pierce  v.  Feagans,  39 
Fed.  587;  Kerr  v,  Russell,  69  111.  666, 18  Am.  Rep.  634;  Young 
V.  DvvalJ,  109  TJ.  S.  673,  3  Sup.  Ct.  Rep.  414;  Browne  on  Parol 
Evidence,  sec.  304.)  Mrs.  Wilson  did  by  her  letter  make  "some 
kind"  of  acknowledgment  and  cannot  now  impeach  the  certifi- 
cate thereof.  (Banning  v.  Banning,  80  Cal.  271,  13  Am.  St. 
Rep.  156,  22  Pac.  210.) 

S.  C.  Winters  and  R.  S.  Spence,  for  Respondents. 

Where  a  mortgage  is  given  on  land  owned  in  common  by  hus- 
band and  wife,  to  ^secure  the  ddbts  of  the  husband,  a  purchaser 
of  the  husband's  interest  in  the  land  who  pays  off  the  mortgage 
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debts  is  not  entitled  to  be  subrogated  to  the  mortgagee's  rights 
as  against  the  wife^s  interest  in  the  land^  since  she  was  only  a 
surety  for  the  husband  and  was  as  effectually  released  by  the 
payment  of  the  debt  by  the  purchaser,  as  if  her  husband^  the 
principal  debtor,  had  paid  it.  {Zeller  v.  Henry,  157  Pa.  St.  1* 
27  Atl.  559;  Comwell  v.  Orion,  126  Mo.  365,  27  S.  W.  636; 
Kleimann  v.  Oieselmann,  114  Mo.  437,  35  Am.  St  Eep.  761, 
21  S.  W.  796;  Bunn  v.  Lindsay,  95  Mo.  250,  6  Am.  St  Sep.  48, 
7  S.  W.  473.)  And  if  the  appellant  paid  the  prior  mortgages 
or  trust  deeds  with  the  intent  to  extinguish  them  an-d  did  so  sat- 
isfy them,  and  he  got  the  kind  of  security  he  expected  to  get, 
he  cannot  be  subrogated  to  the  prior  mortgage  liens.  (Went- 
worth  V.  Tubbs,  53  Minn.  388,  65  N.  W.  543;  Wormer  v.  Water- 
loo Agricultural  WorTcs,  62  Iowa,  699,  14  K  W.  331.) 

STJLTJVAN,  J. — The  amended  complaint,  on  which  this  action 
was  tried,  demanded  the  foreclosure  of  two  certain  mortgages  on 
real  estate  and  a  chattel  mortgage.  The  real  estate  mortgages 
are  deeds  absolute  on  their  face,  one  given  on  certain  real  estate 
known  a£  the  '^Howdon  ranch,*'  situated  in  Bannock  county, 
Idaho,  and  the  other  on  what  is  known  as  the  "Fish  Haven 
ranch,"  situated  in  Bear  Lake  county,  Idaho.  The  chattel  mort- 
gage is  in  the  form  of  a  bill  of  sale,  and  given  on  four  hundred 
head  of  horned  cattle,  thiriy-five  head  of  horses^  and  a  lot  of 
farming  implements  and  machinery,  wagons,  harness,  furniture, 
and  other  personal  property.  The  plaintiff  also  asked  to  be  sub- 
rogated to  the  rights  of  certain  other  mortgagees  whose  mort- 
gages, he  alleges,  he  had  paid,  amounting  to  $15,000.  It  is  also 
alleged  that  the  deeds  and  bill  of  sale  sued  on  herein  were  given 
in  consideration  of  the  payment  of  the  mortgages  last  above  re- 
ferred to  as  belonging  to  certain  other  mortgagees,  which  pay- 
ments were  made  under  an  agreement  with  the  defendant  and 
respondent,  Charles  B.  Wilson.  Plaintiff  asks  to  be  subrogated 
to  the  rights  of  G.  C.  Gray,  whose  mortgages  he  paid  off  on  tha 
pocond  day  of  October,  1895,  in  the  event  the  court  finds  that 
the  deed,  exhibit  "C,'^  was  not  acknowledged  by  Elizabeth  H,  as 
required  by  law.  The  defendant  Charles  B.  Wilson  failed  to- 
answer,  and  his  default  was  entered.  The  defendants  Mia  Dry- 
den,  George  Keay  and  Mrs.  George  Reay,  answered,  disclaiming: 
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any  interest  in  the  axjtion  or  in  the  property  in  controversy.  De- 
fendants Elizabeth  H.  Wilson  and  Franc  S.  Brereton  answered, 
denying  the  material  allegations  of  the  complaint,  and,  by  way 
of  affirmative  defense,  put  in  issue  many  material  facts.  The 
Gourt  tried  the  case  without  a  jury,  and  filed  its  finding  of  facts 
and  conclusions  of  law,  and  entered  judgment  of  absolute  dis- 
missal againfit  the  plaintiff,  dismissing  his  cause  of  action,  and 
gave  judgment  against  him  for  costs.  A  motion  for  a  new  trial 
was  made,  and  denied  by  the  court.  The  appeal  is  from  the 
judgment  and  order  denying  a  new  trial. 

A  motion  to  dismiss  the  appeal  was  made  by  counsel  for  re- 
spondents Elizabeth  H.  Wilson  and  Franc  S.  Brereton,  argued 
by  respective  counsel,  and  taken  under  advisement  by  the  court, 
which  we  shall  now  proceed  to  decide. 

The  first  ground  of  said  motion  is  that  the  notice  of  appeal 
was  not  served  upon  Charles  B.  Wilson,  the  principal  defend- 
ant. The  transcript  contains  a  stipulation  in  which  said  Wil- 
son admits  that  the  notice  of  appeal  was  served  on  him  on  Janu- 
ary 12,  1899,  the  date  on  which  the  attorneys  for  the  other  re- 
spondents admitted  service  of  said  notice  of  appeal,  and  the 
date  on  which  said  notice  was  filed  by  the  clerk  of  the  trial  court. 
We  think  said  admission  is  equivalent  to,  and  is  an  acceptance 
of,  service  of  said  notice  of  appeal,  and  was  made  within  the 
time  provided  by  law  for  such  service,  and  gives  this  court  ju- 
risdiction of  said  respondent.  It  is  a  well-settled  rule,  when 
a  party  appears  voluntarily  in  court,  he  will  be  subject  to  the 
same  jurisdiction  as  if  brought  in  by  regular  process  or  notice. 
(2  Am.  &  Eng.  Ency.  of  liaw,  233.)  Admission  of  due  service 
of  notice  is  a  waiver  of  irregular  service,  and,  in  general,  any 
action  which  is  equivalent  to  acknowledgment  of  notice  waives 
any  defects  in  such  notice. 

The  second  ground  of  said  motion  is  to  the  effect  that  no 
notice  of  intention  to  move  for  a  new  trial  was  ever  served  on 
respondent  Charles  B.  Wilson.  The  transcript  contains  the  ad- 
mission of  said  Wilson  that  he  was  duly  served  with  the  notice 
of  intention  to  move  for  a  new  trial  on  the  sixteenth  day  of 
March,  1898. 

The  third  and  sixth  grounds  of  said  motion,  to  wit,  that  no 
statement  on  motion  for  a  new  trial  and  no  transcript  on  appeal 
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w€re  ever  served  on  defendant  C.  B.  Wilson,  are  matteiB  of  which 
his  codefendants  cannot  take  advantage,  and,  Wilson  having 
failed  to  do  so,  he  has  waived  them. 

The  fifth  ground  of  said  motion  is  that  no  undertaking  was 
ever  filed,  on  either  appeal,  within  five  days  after  the  service  of 
the  notice  of  appeal.  The  clerk  of  the  trial  court  certifies  that 
a  sufficient  undertaking  on  appeal,  in  due  form  of  law,  was  filed 
in  said  cause  on  the  twelfth  day  of  January,  1899,  As  counsel 
for  respondents  have  failed  to  present  a  copy  of  said  undertak- 
ing to  tliis  court;  we  think  the  certificate  is  sufficient,  under  the 
rule  of  this  court  governing  that  matter. 

The  seventh  ground  of  said  motion  is  that  the  transcript  is 
not  certified  as  required  by  the  rules  of  this  court  and  by  law. 
To  the  transcript  is  attached  the  certificate  of  the  attorneys  for 
appellant  and  respondents,  to  the  effect  that  the  transcript  is 
correct,  and  contains  all  of  the  evidence  in  the  case.  Counsel 
for  respondents,  having  thus  certified  that  the  transcript  is  cor- 
rect, will  not  be  heard  to  contradict  such  certificate,  unless  it 
is  shown  that  the  certificate  was  obtained  by  trick,  fraud  or  de- 
ceit, and,  as  a  matter  of  fact,  that  such  transcript  is  not  a  true 
and  correct  transcript.  !No  such  showing  has  been  made  or  at- 
tempted. The  disposition  of  the  first  seven  grounds  of  said  mo- 
tion disposes  of  the  eighth  ground  thereof.  The  motion  to  dis- 
miss is  denied. 

It  appears  from  the  record  that  said  Charles  B.  Wilson  and 
Elizabeth  H.  Wilson  were  husband  and  wife  at  the  dates  of  the 
mortgages  sought  to  be  foreclosed;  that  in  the  spring  of  1896 
they  separated,  and  on  the  seventh  day  of  May,  1896,  the  latter 
brought  an  action  for  divorce,  and  on  the  seventeenth  day  of 
September,  1897,  a  divorce  was  granted;  that  on  the  twenty- 
sixth  day  of  August,  1896,  she  filed  her  declaration  of  homestead 
on  said  Fish  Haven  ranch;  that  $750  of  the  money  paid  for  said 
ranch  belonged  to  said  Elizabeth  H. ;  that  on  the  thirtieth  day 
of  October,  1897,  the  defendants  Elizabeth  H.  and  Franc  S. 
Brereton  intermarried;  that  on  the  twenty-first  day  of  October, 
1895,  the  plaintiff,  who  had  then  but  recently  arrived  from  Eng- 
land, paid  in  full  a  large  amount  of-  indebtedness,  owing  by  said 
Charles  B.  Wilson,  secured  by  mortgages  and  trust  deeds;,  in 
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consideration  of  which  said  Charles  B.  Wilson  and  Elizabeth  H. 
Wilson  executed  the  mortgages  (which  are  on  the  face  deeds  ab- 
solute) sought  to  be  foreclosed  in  this  action;  that  Charles  B. 
Wilson  also  gave  a  bill  of  sale  to  the  plaintiff  of  all  of  the  cattle, 
horses  and  machinery  on  the  Howdon  ranch;  that  it  was  also 
understood  and  agreed  that  the  plaintiff  should  have  the  posses- 
sion, management,  control  and  power  to  sell  all  of  the  property 
mentioned  in  said  mortgages  and  bill  of  sale  for  a  period  of 
three  years,  and  to  apply  the  proceeds  of  such  sales  upon  said 
indebtedness,  and  at  the  end  of  said  period  of  three  years,  if 
the  business  proved  profitable,  plaintiff  was  to  reimhurse  him- 
self for  all  money  advanced  and  paid  by  him,  and,  after  so  pay- 
ing himself,  to  reconvey  to  said  Charles  B.  Wilson  and  Eliza- 
beth H.  whatever  remained  of  said  property ;  that,  in  pursuance 
of  said  agreement,  plaintiff  took  possession  of  all  of  said  pro|>- 
erty,  both  real  and  personal,  and  has  held  the  same,  except  said 
Fish  Haven  ranch,  which  Elizabeth  H.  took  possession  of,  and 
ousted  plaintiff,  on  her  return  from  Utah,  in  1896.  It  is  also 
shown  that  said  deeds  exhibits  "A^'  and  "C^'  were  signed  by 
Elizabeth  H.  Wilson  and  Charles  B.  Wilson.  Elizabeth  admits 
the  signing,  but  avers  that  her  acknowledgment  was  not  taken 
as  required  by  law.  It  appears  that  she  signet!  the  same  at  the 
request  of  her  husband,  and  then  wrote  the  following  note  to 
the  notary  who  certified  to  such  acknowledgment,  to  wit : 

"Fish  Haven,  Bear  Lake  Co.,  Idaho,  2nd  Oct.,  1895. 
''J,  C.  Rich,  Esq. 

*T)ear  Sir :  Just  a  line  to  inform  you  I  signed  the  two  docu- 
ments of  my  free  will  and  accord.     Yours  truly, 

"E.  H.  WILSON.^' 

Upon  the  receipt  of  said  note,  J.  C.  Rich,  certified  to  the  due 
acknowledgment  of  the  execution  of  said  deeds  as  having  been 
made  by  E.  H.  Wilson.  She  now  attacks  said  deeds  on  the 
ground  that  her  acknowledgments  thereto  were  not  taken  as  re- 
quired by  law,  and  upon  that  issue  the  court  sustained  her  con- 
tention. 

But  it  is  contended  by  counsel  for  plaintiff  that  her  signa- 
ture was  not  necessary  to  the  instrument  conveying  the  How- 
don ranch,  and  that  her  defective  acknowledgraenb  to  that  in- 
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etminent  in  no  wise  affected  the  validity  of  said  inBtrmnenty  as 
the  property  conveyed  thereby  was  not  the  homestead  of  the 
defendant  Elizabeth  H.  Wilson,  or  was  not  a  part  of  the  com- 
munity property  occupied  or  used  by  the  husband  and  wife  as 
a  residence.  Section  2505  of  the  Revised  Statutes  of  1887  pro- 
vides that  the  husband  has  the  management  and  control  of  the 
community  property,  with  the  like- absolute  power  of  disposition 
(other  than  testamentary)  as  he  has  of  his  separate  estate;  but 
such  power  of  disposition  does  not  extend  to  the  homestead,  or 
to  that  part  of  the  common  property  occupied  or  used  by  the 
husband  and  wife  as  a  residence.  Under  the  provisions  of  thai 
section,  the  husband  had  the  absolute  right  to  diapose  of  and 
convey  the  said  Howdon  ranch  without  the  signature  of  his  said 
wife,  as  it  was  not  the  homestead  or  a  part  of  the  common  prop- 
erty occupied  or  used  by  the  husband  and  wife  as  a  residence. 
Hence,  said  instrument  or  deed  which  was  given  as  security  for 
the  payment  of  money  was  valid  without  the  wife's  signature, 
and  was  not  rendered  invalid  by  the  wife  having  signed  it,  and 
her  acknowledgment  thereto  being  defectively  taken.  {Tolman 
V.  Smith,  85  Cal.  280,  34  Pac.  743.) 

As  to  the  other  deed  which  conveyed  the  Fish  Haven  ranch,  a 
different  state  of  facts  exists.  At  the  time  said  deed  was  made^ 
Charles  B.  Wilson  and  Elizabeth  H.  Wilson  occupied  and  used 
the  same  as  a  residence,  and  it  was  a  part  of  the  common  prop- 
erty. The  evidence  establishes  beyond  a  doubt  that  Mrs.  Wil- 
son did  not  appear  before  the  acknowledging  officer;  that  such 
officer  did  not  make  her  acquainted  with  the  contents  of  said 
instrument,  without  the  hearing  of  her  husband.  It  shows  that 
none  of  the  requirements  of  section  2956  of  the  Eevised  Stat- 
utes of  1887  were  complied  with  in  taking  said  acknowledg- 
ment; and  for  that  reason  said  instrument  was  not  a  valid  con- 
veyance or  instrument. 

Counsel  for  appellant  contend  that  the  finding  of  facts  does 
not  cover  the  material  issues  made  by  the  pleadings,  and  for 
that  reason  does  not  settle  the  rights  of  the  parties.  The  rule 
is  well  settled  that  the  finding  of  facts  must  respond  to  all  of 
the  material  issues,  and,  if  it  does  not  do  so,  the  rights  of  the 
parties  are  not  settled  thereby.     {Bosqueit  v.  Crane,  51  CaL 
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606;  Phipps  V.  Harlan,  53  Cal.  87;  Ernst  v.  Cummings,  55 
CaL  179;  Carson  v.  Thews,  2  Idaho,  176,  9  Pac.  606;  Nephi 
Irr.  Co.  V.  Jenkins,  8  Utah,  369,  31  Pac.  986.) 

Upon  a  careful  examination  of  the  pleadings,  we  conclude 
that  there  are  a  number  of  material  issues  made  by  the  plead- 
ings to  which  the  finding  of  facts  fails  to  respond.  The  court 
found  that  a  partnership  existed  between  the  plaintiff  and  de« 
fendant  Charles  B.  Wilson  and  others.  We  do  not  think  said 
finding  is  sustained  by  the  evidence.  The  evideuce  shows  that 
an  effort  to  form  a  partnership  was  made  by  William  T.  Wil- 
son, and  for  a  time  he  no  doubt  believed  that  the  partnership 
contract  contained  in  the  transcript  had  been  properly  executed 
and  business  was  being  done  under  it.  But  the  evidence  shows 
that  he  was  mistaken,  and  had  been  deceived  by  defendant 
Brereton  in  that  regard,  and,  as  a  matter  of  fact,  no  business 
whatever  was  ever  done  by  said  contemplated  copartnership. 
The  witness  Q.  C.  Gray,  who  had  large  money  transactions 
with  defendant  Charles  B.  Wilson,  covering  a  considerable 
period  of  time,  and  who  was  a  keen,  shrewd  banker,  took  as 
security  mortgages  on  nearly  all,  if  not  all,  of  the  property  in 
controversy  as  the  property  of  said  Charles  B.  Wilson.  Mr. 
Gray  testified  that  he  had  done  a  great  deal  of  business  with 
said  Charles  B.  Wilson,  and  that  in  1894  or  1896  he  (C.  B. 
Wilson)  was  owing  him  (the  witness)  $6,500,  and  that  in  all 
his  business  transactions  with  Charles  B.  Wilson  he  had  no 
knowledge  of  the  existence  of  a  partnership  wherein  William 
T.  Wilson  was  a  partner.  A  trust  deed  was  given  to  witness 
Gray,  as  trustee,  in  which  was  included  some  of  the  property 
now  claimed  by  the  defendants  to  have  belonged  to  the  al- 
leged partnership,  and  defendant  Brereton  testified  in  regard 
to  what  was  said  by  him  at  the  time  said  deed  was  given,  as 
follows:  "I 'might  have  said  to  Mr.  Senter  and  Mr.  Bunting, 
when  the  trust  deed  was  given  to  Mr.  Gray,  that  Dr.  Wilson 
had  helped  Charlie  before,  and  I  was  confident  he  would  help 
him  again;  that  he  had  sent  Charlie  money  to  put  into  cattle, 
and  I  thought  he  would  advance  more  money.  The  money 
that  Dr.  Wilson  sent  was  just  an  investment.  I  think  he  ex- 
pected something  in  return.'*    Had  said  witness  known  at  that 
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time  that  Dr.  Wilson  and  McEae  were  partners  in  said  busi- 
ness, and  that  the  property  conveyed  by  said  deed  belonged  to 
such  copartnership,  it  would  have  been  the  most  natural  thing 
for  him  to  have  said  so,  instead  of  saying  what  he  did  on  that 
occasion.  The  paper  marked  "Partnership  Deed"  was  shown 
said  witness,  and  he  testified  that  the  words,  "Signed  under 
protest,"  and  written  in  pencil  across  said  deed,  were  written 
by  said  C.  B.  Wilson  about  a  week  before  he  signed  said  deed. 
Charles  B.  Wilson  testified  that  the  agreement  to  enter  into 
partnership  was  never  executed ;  that  the  partnership  was  never 
entered  into^  and  that  no  business  was  ever  done  under  any 
partnership;  that  at  the  time  he  signed  said  agreement  under 
protest  he  was  very  hard  pinched,  and  needed  money.  The 
plaintiff,  W.  T.  Wilson,  testified  that  there  was  no  partnership; 
that  Brereton  had  led  him  to  believe  that  said  partnership 
agreement  had  been  signed,  but  afterward  admitted  that  it  had 
not  been  legally  signed.  There  is  no  evidence  in  the  record 
to  show  that  any  business  had  been  transacted  under  any  part- 
nership agreement  whatever.  Elizabeth  H.  Wilson  testified  that 
her  husband  had  told  her  that  plaintiff  was  his  partner.  Brere- 
ton, who  was  at  one  time  the  confidential  friend  of  Charles  B. 
Wilson,  and  assisted  him  in  getting  money  from  plaintiff,  testi- 
fied that  a  partnership  existed,  and  bases  his  testimony  on  said 
partnership  agreement — an  agreement  which  he,  as  go-between, 
got  Charles  B.  to  sign  under  protest.  Although  a  confidential 
friend  (apparently)  of  the  Wilsons,  and  conversant  with  the 
business  of  Charles  B.,  he  failed  to  show  a  single  business  trans- 
action under  said  partnership  agreement,  of  all  the  many  buiii- 
ness  transactions  Charles  B.  must  have  had  in  conducting  the 
llowdon  ranch,  consisting  of  about  one  thousand  acres,  in  buy- 
ing, selling,  and  caring  for  the  large  number  of  cattle  con- 
nected with  said  ranch,  borrowing  money  and  purchasing  ma- 
chinery to  carry  on  said  ranch.  Out  of  all  those  many  busi- 
ness transactions,  not  one  is  shown  to  have  been  done  as  a  part- 
nership transaction.  The  court  erred  in  finding  that  a  copart- 
nership existed  between  William  T.  and  Charles  B.  Wilson  and 
Charles  Alexander  McRae. 

In  case  the  trial  court  should  hold  the  acknowledgment  of 
Elizabeth  H.  Wilson  to  the  deed  conveying  the  Fish  Haven 
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ranch  defective,  the  plaintiff  asked  to  be  subrogated  to  the 
rights  of  the  mortgagee,  G.  C.  Gray,  in  the  mortgages  convey- 
ing said  ranch  to  said  Gray,  which  mortgages  were  paid  off  and 
satisfied  by  the  plaintiff  on  the  second  day  of  October,  1895. 
The  court  found,  as  a  conclusion  of  law,  that  the  plaintiff  was 
not  entitled  to  be  subrogated  to  the  rights  of  said  Gray  un- 
der said  mortgages.  It  appears  from  the  record  that  the  plain- 
tiff, under  an  agreement  with  defendant  C.  B.  Wilson,  paid  off 
a  large  amount  of  indebtedness  due  from  C.  B.  Wilson  to  said 
Gray  and  divers  other  persons,  which  indebtedness  was  secured 
by  mortgages  and  trust  deeds  on  the  Fish  Haven  and  Howdon 
ranches  and  other  property;  that  the  agreement  was,  in  con- 
sideration of  such  payments,  C.  B.  Wilson  would  give  to  the 
plaintiff  security  on  said  ranches,  and  a  bill  of  sale  of  certain 
personal  property  to  secure  the  money  so  paid,  and  also  give 
him  possession  of  said  property,  and  the  right  to  control  and 
sell  the  same;  and,  in  pursuance  of  said  agreement  and  such 
payments,  deeds  absolute  on  their  face  were  made,  signed,  and 
acknowledged  as  above  set  forth,  and  possession  of  all  of  said 
property  was  given  to  the  plaintiff.  Thereafter  Elizabeth  H. 
Wilson  ousted  the  plaintiff  from  the  Fish  Haven  ranch,  and  has 
since  retained  possession  thereof.  The  said  deed  conve}dng  said 
Fish  Haven  ranch  to  plaintiff  is  void  because  of  the  defective 
acknowledgment  of  Elizabeth  H.  Wilson.  Plaintiff  paid  off  a 
valid  lien  on  said  ranch,  with  the  agreeiiient  and  understanding 
that  he  should  have  a  valid  mortgage  (which  was  a  deed  on  its 
face)  of  said  ranch  to  secure  the  repayment  of  the  money  so 
advanced  by  him.  Under  those  facts,  is  the  plaintiff  entitled 
to  be  subrogated  to  the  rightfe  and  remedies  of  the  mortgagee 
whose  claim  he  paid,  as  above  set  forth?  "Subrogation,^'  as 
defined  by  the  leading  text-writers  and  lexicographers,  is  the 
substitution  of  one  person  in  the  place  of  another  as  a  creditor, 
the  new  creditor  succeeding  to  the  rights  of  the  former;  the 
mode  by  which  a  third  person  who  pays  a  creditor  succeeds  to 
his  rights  against  the  debtor.  Under  that  definition,  wlien  one 
person,  being  under  obligation  to  do  so,  or  is  interested  in  so 
doing,  pays  the  debts  of  another,  he  may  be  subrogated  to  all 
the  rights,  securities,  and  remedies  of  the  creditor.  (See 
Harris  on  Subrogation,  sec.  It19.)     It  is  also  held  by  respect- 
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able  authority,  where  one,  as  a  mere  volunteer,  having  no  in- 
terest to  protect.,  pays  the  debts  of  another,  the  payment  op- 
erates as  an  extinguishment  of  the  claim,  and  the  doctrine  of 
subrogation  does  not  apply.  (McNeil  v.  Miller^  29  W.  Va. 
480,  2  S.  E.  335;  WadswoHh  v.  BUke,  43  Minn.  509,  45  N. 
W.  1131.)  The  plaintiff,  as  shown  by  the  facts  of  this  case, 
was  not  a  mere  volunteer,  and  had  interests  to  protect.  The 
payment  of  the  debts  of  the  defendant  C.  B.  Wilson,  a  part  of 
which  debts  were  secured  by  mortgage  on  said  Fish  Haven 
ranch,  under  the  agreement  that  he  should  have  valid  security 
on  said  Pish  Haven  ranch  for  such  payment,  clearly  brings 
him  within  the  rule  of  subrogation  above  stated,  as  the  secur- 
ity which  he  received  was  defeated  by  the  defendants  for  whom 
he  advanced  the  money,  and  who  agreed  to  give  him  valid  se- 
curity. It  is  contended  by  counsel  for  defendants  that  plain- 
tiff got  the  kind  of  security  he  bargained  for  and  expected  to 
get,  and  for  that  reason  he  cannot  be  subrogated.  In  that 
counsel  is  mistaken.  Plaintiff  did  not  get  the  kind  of  secur- 
ity he  bargained  for  and  expected  to  get.  He  did  not  expect 
to  get  security  that  did  not  secure,  and  that  could  be  defeated 
by  the  party  giving  it.  He  stipulated  for  security,  and  failed 
to  get  it,  and  is  entitled  to  be  subrogated  to  all  of  the  rights 
and  remedies  of  the  creditor  or  creditors  whose  claims  he 
paid,  to  the  extent  which  said  claims  were  a  lien  on  said  ranch. 
The  judgment  must  be  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial.  In  case  none  of  the  parties 
care  to  introduce  other  testimony,  the  court  may  hear  argument 
of  respective  counsel  on  the  evidence  as  it  appears  in  the  record 
or  taken  from  the  reporter's  notes,  and  make  finding  of  facts 
and  conclusions  of  law  and  enter  judgment  in  conformity  with 
the  views  expressed  in  this  opinion.  Costs  of  this  appeal  are 
awarded  to  the  appellant 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 
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(June  16,  1899.) 

In  re  WILLIAM  BOYLE. 
[67  Pac.  706.] 

IUbbas  Cospus — iNsiTBBEcnoN. — in  case  of  insurrection  or  rebellion^ 
the  governor,  or  militaiy  officer  in  command,  for  the  purpose  of 
suppressing  the  same,  may  suspend  the  writ  of  habeas  corpus,  or 
disregard  such  writ,  if  issued. 

SAifB— Pboglamation  of  Ooyernob. — ^The  truth  of  recitals  of  alleged 
facts  in  a  proclamation  issued  by  the  governor  proclaiming  a  cer- 
tain county  of  Che  state  to  be  in  a  state  of  insurrection  and  rebell- 
ion will  not  be  inquired  into  or  reviewed  on  application  for  a 
writ  of  habeas  corpus. 

Suspension  op  Writ — ^Martial  Law — ^Military  Forces. — ^The  procla» 
mation  of  the  governor  declaring  Shoshone  county  to  be  in  a  state 
of  rebellion,  and  his  action  in  calling  to  his  aid  the  military  forces 
of  the  United  States  for  the  purpose  of  restoring  good  order  and 
the  supremacy  of  the  law,  had  the  effect  to  put  into  force,  to  a 
limited  extent,  martial  law  in  said  county  and  such  action  is  not 
in  violation  of  the  constitution,  but  in  harmony  with  it,  being 
necessary  for  the  preservation  of  the  government  and  its  neces- 
saiy  self-defense, 

(Syllabus  by  the  court.) 

Original   proceeding   upon   application   for  writ  of   habeas 
corpus. 

T.  C.  Eoberi^on,  Patrick  Eeddy  and  Plat  B.  Elderkin,  for 
Petitioner,  file  no  brief. 

Samuel  H.  Hays,  Attorney  General,  files  no  brief. 

HUSTON,  C.  J. — This  is  an  application  for  a  writ  of 
habeas  corfus.  To  the  petition  a  general  demurrer  is  filed. 
The  only  question  presented  for  our  determination  is.  Does  the 
petition  state  facts  entitling  the  petitioner  to  the  writ?  The 
petition  alleges  the  illegal  detention  of  the  petitioner,  and  sets 
forth  the  alleged  cause  of,  and  authority  for,  such  detention; 
and  it  is  upon  the  alleged  illegality  or  want  of  authority  ther^ 
for  that  petitioner  bases  his  right  to  the  writ.  •  As  to  the  facta 
set  up  in  the  petition,  so  far  as  not  contradictory  or  conflict- 
ing, for  the  purposes  of  this  decision,  in  so  far  as  they  are  as* 
Bumed  to  be  true,  do  they  constitute  sufficient  ground  for  the 
issuance  of  the  writ?  It  appears  from  the  petition  that  on 
Idaho,  Vol.  6-39 
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tiie  fourth   day  of  May,    1899,  ihe  gOTemor   of  the  state  of 
Idaho  iasiied  the  following  procLunaticm: 

''State  of  Idaho,  ExecntiTe  OflSoe. 

''Whereas,  it  appearing  to  my  satisfaction  that  the  execntioii 
of  process  is  frustrated  and  defied  in  Shoshone  county,  state  of 
Idaho,  by  bodies  of  men  and  others,  and  that  combinations  of 
armed  men  to  resist  the  execution  of  processes  and  to  commit 
deeds  of  violence  exist  in  said  county  of  Shoshone;  and 
whereas,  the  civil  authorities  of  said  county  of  Shoshone  do 
not  appear  to  be  able  to  control  such  bodies  of  men,  or  pre- 
vent the  destruction  of  property  and  other  acts  of  violence; 
and  whereas,  on  Saturday,  the  twenty-ninth  day  of  April,  1899,. 
at  or  near  ihe  town  of  Wardner  Junction,  in  said  county  of 
Shoshone,  state  of  Idaho,  an  armed  mob  did  then  and  tiiere 
wantonly  destroy  property  of  great  value,  with  attendant  loss 
of  life;  and  whereas,  said  destruction  of  property,  with  at- 
tendant loss  of  life,  by  mob  violence,  as  above  set  forth,  is  but 
one  and  a  repetition  of  a  series  of  similar  outrages  covering  a 
period  of  six  years  or  more  just  passed,  the  perpetraiors  of 
said  outrages  seeming  to  enjoy  immunity  from  arrest  and 
punishment  through  subserviency  of  peace  officers  of  said 
county  of  Shoshone,  or  through  fear  on  the  part  of  said  officers 
to  such  bodies  of  lawless  and  armed  men;  and  whereas,  I  have 
reason  to  believe  that  similar  outrages  may  occur  at  any  time,, 
and  believing  the  civil  authorities  of  said  county  of  Shoshone 
are  entirely  unable  to  preserve  order  and  protect  property: 
Now,  therefore,  I,  Frank  Steunenberg,  governor  of  ihe  state 
of  Idaho,  by  virtue  of  authority  in  me  vested,  do  hereby  pro- 
claim and  declare  the  said  county  of  Shoshone,  in  the  state  of 
Idaho,  to  be  in  a  state  of  insurrection  and  rebellion.  In  testi- 
mony whereof,  I  have  hereunto  set  my  hand  and  caused  to  be 
affixed  the  great  seal  of  the  state.  Done  at  the  city  of  Boise, 
the  capital  of  the  state  of  Idalio,  this  fourth  day  of  May,  A. 
D.  1899,  and  of  the  independence  of  the  United  States  of 
America,  the  one  hundred  and  twenty-third. 

'TBANK  STEUNENBEBG. 

'*By  the  Governor. 

"M.  PATRIB, 
"Secretary  of  State.'^ 
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That  thereafter,  npon  the  call  of  the  governor,  a  military 
force  was  sent  into  said  Shoshone  county  by  the  President  of 
the  United  States,  which  proceeded  at  once  to  secure  the  ar- 
rest of  the  parties  engaged  in  and  who  committed  the  outrages 
of  the  29th  of  April  for  the  purpose  of  bringing  such  parties 
before  the  proper  tribunal  for  trial.  Among  the  parties  who 
were  arrested  as  being  implicated  in  the  murders,  and  other 
crimes  resulting  from  the  insurrection,  riot,  or  rebellion  of  the 
29th  of  April,  was  the  petitioner,  and  he  bases  his  claim  to  be 
discharged  from  such  arrest  upon  various  grounds :  "1.  No  in- 
surrection, riot,  or  rebellion  now  exists  in  Shoshone  county;  2. 
The  governor  has  no  authority  to  proclaim  martial  law,  or 
suspend  the  writ  of  habeas  corpus;  3.  That  martial  law  does 
not  exist  in  Shoshone  county,  and  has  not  been  proclaimed  in 
said  Shoshone  county  by  anyone  having  authority  to  make 
such  proclamation;  4.  That  the  little  disturbance  of  the  29th 
of  April  is  over;  that  the  parties  implicated  in  it,  after  having 
destroyed  about  a  quarter  of  a  million  dollars  of  property,  and 
committed  several  murders,  have  retired  to  their  hopies;  and 
that,  in  recognition  of  the  inalienable  rights  of  the  citizen,  they 
ought  not  to  be  disturbed;  6.  That  the  governor  had  no  right 
or  authority  to  send  an  agent  or  representative  to  Shoshone 
county  to  consult  and  advise  with  the  military  officer  sent 
there  by  the  federal  government  to  assist  in  putting  down  the 
insurrection  and  restoring  order  in  said  county/' 

Counsel  have  argued  ably  and  ingeniously  upon  the  ques- 
tion as  to  whether  the  authority  to  suspend  the  writ  of  habeas 
corpus  rests  with  the  legislative  or  executive  power  of  the 
government ;  but,  from  our  view  of  this  case,  that  question  cuts 
no  figure.  We  are  of  the  opinion  that  whenever,  for  the  pur- 
pose of  putting  down  insurrection  or  rebellion,  the  exigencies 
of  the  case  demanded  for  the  successful  accomplishment  of  this 
end  in  view,  it  is  entirely  competent  for  the  executive  or  for 
the  military  officer  in  command,  if  there  be  such,  either  to 
Kuspend  the  writ  or  disregard  it,  if  issued.  The  statutes  of 
this  state  make  it  the  duty  of  the  governorj  whenever  such  a 
state  or  condition  exists  as  the  proclamation  of  the  governor 
shows  does  and  has  existed  in  Shoshone  county  for  the  past 


Digitized  by  VjOOQIC 


612  Ik  be  William  Boyle.  [6  Idaho, 

Opinion  of  the  Court — ^Huston,  C.  J. 

six  or  seven  years,  to  proclaim  such  locality  in  a  state  of  in- 
surrection, and  to  call  in  the  aid  of  the  military  of  the  state, 
or  of  the  federal  government,  to  suppress  such  insurrection, 
and  re-establish  permanently  the  ascendency  of  the  law.  It 
would  be  an  absurdity  to  say  that  the  action  of  the  executive, 
under  such  circumstances,  may  be  negatived,  and  set  at  naught 
by  the  judiciary,  or  that  the  action  of  the  executive  may  be  in- 
terfered with  or  impeded  by  the  judiciary.  If  the  courts  are 
to  be  made  a  sanctuary,  a  city  of  refuge,  whereunto  malefactors 
may  flee  for  protection  from  punishment  justly  due  for  the 
commission  of  crime,  they  will  soon  cease  to  be  that  palladium 
of  the  rights  of  the  citizen  so  ably  described  by  counsel. 

Section  7405  of  the  Revised  Statutes  provides:  "When  an 
armed  force  is  called  out  for  the  purpose  of  suppressing  an 
unlawful  or  riotous  assembly,  or  arresting  the  offenders  and  is 
placed  under  the  direction  of  any  civil  officer,  it  must  obey  the 
orders  in  relation  thereto  of  such  civil  officer." 

The  facts  set  forth  in  the  governor's  proclamation  warranted 
his  action.  It  is  true  that  some  of  the  facts  recited  therein  are 
negatived  by  averment  in  the  petition,  which  would  seem  to 
put  in  issue  the  truth  or  falsity  of  those  recitals.  On  applica- 
tion for  writ  of  habeas  corpus,  the  truth  of  recitals  of  alleged 
facts  in  a  proclamation  issued  by  the  governor  proclaiming  a 
certain  county  to  be  in  a  state  of  insurrection  and  rebellion 
will  not  be  inquired  into  or  reviewed.  The  action  of  the  gov- 
ernor in  declaring  Shoshone  county  to  be  in  a  state  of  insur- 
rection and  rebellion,  and  his  action  in  calling  to  his  aid  the 
military  forces  of  the  United  States  for  the  purpose  of  restor- 
ing good  order  and  the  supremacy  of  the  law,  has  the  eflfect  to 
put  into  force,  to  a  limited  extent,  martial  law  in  said  county. 
Such  action  is  not  in  violation  of  the  constitution,  but  in  har- 
mony with  it,  being  necessary  for  the  preservation  of  govern- 
ment. In  such  case  the  government  may,  like  an  individual 
acting  in  self-defense,  take  those  steps  necessary  to  preserve 
its  existence.  If  hundreds  of  men  can  arm  themselves  and 
destroy  vast  properties,  and  kill  and  injure  citizens,  thus  de- 
feating the  ends  of  government,  and  the  government  be  unable 
to  take    all  needful    and    necessary    stops  to  restore    law  and 
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maintain  order,  the  state  will  then  be  impotent,  if  not  entirely 
destroyed,  and  anarchy  placed  in  its  stead.  It  is  no  argument 
to  say  that  the  executive  was  not  applied  to  by  any  county 
officer  of  Shoshone  county  to  proclaim  said  county  to  be  in  a 
state  of  insurrection,  and  for  this  reason  the  proclamation  was 
without  authority.  The  recHals  in  the  proclamation  show  the 
existence  of  one  x>f  two  conditions,  viz.:  That  the  county 
oflBcers  of  said  county,  whose  duty  it  was  to  make  said  applica- 
tion, were  either  in  league  with  the  insurrectionists,  or  else, 
through  fear  of  the  latter,  said  officers  refrained  from  doing 
their  duty.  Under  the  circumstances,  it  was  the  duty  of  the 
executive  to  act  without  any  application  from  any  county  of- 
ficer of  Shoshone  county.  This  conclusion  is  based  upon  what 
we  deem  a  correct  construction  of  the  provisions  of  our  con- 
stitution and  statutes  in  force,  construed  in  pari  materia.  It 
having  been  demonstrated  to  the  satisfaction  of  the  governor, 
after  some  six  or  seven  years'  experience,  that  the  execution  of 
the  laws  in  Shoshone  county,  through  the  ordinary  and  es- 
tablished means  and  methods,  was  rendered  practically  impos- 
sible, it  became  his  duty  to  adopt  the  means  prescribed  by  the 
statute  for  establishing  in  said  county  the  supremacy  of  the 
law,  and  insure  the  punishment  of  those  by  whose  unlawful 
and  criminal  acts  such  a  condition  of  things  has  been  brought 
about;  and  it  is  not  the  province  of  the  courts  to  hinder,  delay, 
or  place  obstructions  in  the  path  of  duty  prescribed  by  law  for 
the  executive,  but  rather  to  render  to  him  all  the  aid  and  as- 
Mstance  in  their  power  in  his  efforts  to  bring  about  the  con- 
summation most  devoutly  prayed  for  by  every  good  and  law- 
abiding  citizen  in  the  state.  The  various  questions  raised  by 
counsel  have  been  considered  by  the  court,  and  it  is  our  con- 
clusion that  the  petition  does  not  state  facts  which  show  that 
the  writ  demanded  ought  to  issue;  wherefore  the  said  de- 
murrer has  been  sustained,  and  the  writ  denied. 

Quarles  and  Sullivan,  JJ.,  concur. 
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(June  17,  1899.) 

STATE  7.  BEABD. 
[67  Pac.  867.] 
Rape — ^Assault — ^Vebdict — Evidence  or  Intent. — ^A  yerdici  of  gniltj 
on  the  charge  of  assault  with  intent  to  commit  rape  will  not  he 
disturhed  where  the  evidence  shows  en  assault,  and  the  question 
of  intent  is  fairly  eubmitted  to  the  juiy,  although  the  evidenoe 
bearing  upon  the  question  of  intent  may  be  slight. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bear  Lake  Conntj. 
T.  L.  Glenn  and  Allen  Miller,  for  Appellant. 

The  evidence  is  wholly  insufficient  to  sustain  the  verdict. 
(Bozemm  v.  State,  34  Tex.  Cr.  Rep.  503,  31  S.  W.  389;  State  v. 
Biggs,  93  Iowa,  125,  61  U.  W.  417;  People  v.  Brown  47  CaL 
447;  Blannett  v.  State,  8  Ohio  Cir.  a.  Rep.  322;  People  v. 
Fleming,  94  Cal.  308,  29  Pac.  647;  Stienhie  v.  State  33  Tex. 
Cr.  Rep.  65,  24  S.  W.  909,  26  S.  W.  287;  Fields,  v.  State 
(Tex.),  24  S.  W.  907;  Toulet  v.  State,  100  Ala.  72,  14  South. 
403;  Skinner  v.  State,  28  Neb.  814,  45  N.  W.  53;  Common- 
wealth V.  Merrill,  14  Gray,  415,  77  Am.  Dec.  336;  5  Criminal 
Defenses,  887;  People  v.  Royal,  53  Cal.  62.) 

Samuel  H.  Hays,  Attorney  General,  for  the  State. 
No  brief  filed. 

QUARLES,  J. — ^The  defendant  was  convicted  of  the  crime  of 
assault  with  intent  to  commit  rape,  moved  for  a  new  trial,  which 
was  denied,  and  appealed  from  the  order  denying  him  a  new 
trial,  and  from  the  judgment  of  conviction. 

The  first  error  assigned  by  the  appellant  relates  to  the  action 
of  the  court  in  overruling  defendant's  demurrer  to  the  informa- 
tion. After  charging  defendant  with  the  crime  of  ''assault  with 
intent  to  commit  rape,''  the  oflEense  is  charged  in  the  informa- 
tion in  the  following  words,  to  wit :  *'The  said  Daniel  Beard  on 
or  about  the  fifteenth  day  of  January,  1899,  at  the  county  of 
Bear  Lake  and  state  of  Idaho,  and  prior  to  the  filing,  of  thia 
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information,  in  and  upon  one  Mary  E.  Lindsay,  a  female  child 
under  the  age  of  eighteen  years^  not  the  wife  of  the  said  Daniel 
Beard,  an  assault  did  make,  and  her,  the  said  Mary  E.  Lindsay, 
then  and  there,  did  beat,  bruise,  wound  and  ill-treat,  with  in- 
tent her,  the  said  Mary  E.  Lindsay,  violently  and  against  her 
will  feloniously  to  ravish  and  carnally  know  and  carnally  abuse." 
We  think  that  the  information  was  sufficient,  and  that  the  de- 
murrer was  properly  overruled. 

The  only  other  assignment  of  error  that  we  deem  important, 
and  which  raises  the  vital  question  in  this  case,  is  that  '^the  evi- 
dence is  wholly  insuflBcient  to  sustain  the  verdict/^  The  evi- 
^ience  was  very  brief,  and  to  the  effect  that  the  defendant  and 
the  prosecutrix  started  from  Noonan  Valley  in  an  open,  ordi- 
nary bobsled,  upon  which  was  an  ordinary  wagon  box,  January 
15,  1899,  to  go  to  Montpelier,  a  distance  of  eighteen  miles;  that 
while  both  were  seated  on  the  bottom  of  the  wagon  box,  and 
about  five  miles  from  the  point  of  starting,  the  defendant  put 
his  hand  up  the  clothes  of  the  prosecutrix,  and  felt  her  person; 
that  prosecutrix  objected,  and  tried  by  force  to  remove  defend- 
ant's hand,  bxit  was  unable  to  do  so;  that  defendant  persisted, 
and  the  prosecutrix  continued  to  resist,  defendant  holding  her 
by  her  clothes,  and  thus  detaining  her  against  her  wishes,  until 
she  finally  broke  from  his  grasp  and  jumped  out  of  the  wagon 
box.  This  occurred  in  the  vicinity  of  a  dwelling,  and  not  far 
from  parties  on  the  highway.  The  prosecutrix  was  a  girl  of 
sixteen  years ;  the  defendant,  a  married  man,  whose  wife  was  in 
bad  health.  After  the  prosecutrix  jumped  from  the  sled,  de- 
fendant entreated  her  to  return  and  resume  the  journey,  which 
she  refused  to  do;  but  finally  she  did  agree  that  if  he  would  ride 
in  one  end  of  the  wagon  box,  and  she  in  the  other,  she  would  go 
back  home,  which  they  did,  the  journey  to  Montpelier  being 
abandoned.  Defendant  entreated  the  prosecutrix  not  to  tell  her 
father  what  had  happened,  but  she  refused  to  do  so,  and  told 
KiTTi  that  she  would  inform  her  father  as  soon  as  she  saw  him, 
and  the  prosecutrix  did  promptly  inform  her  father  of  the  oc- 
<nirrence. 

Among  other  instructions  given  to  the  jury,  the  court  gave 
the  following:  "The  jury  are  instructed  that  an  assault  ia  an 
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unlawful  attempt,  coupled  with  a  present  ability,  to  commit  a 
violent  injury  upon  the  person  of  another.  A  particular  as- 
sault is  charged  by  the  information  in  this  case,  to  wit,  an  as- 
sault with  intent  to  commit  rape ;  and  should  the  jury  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  def^idant  is 
guilty  of  an  assault  only,  without  intending  to  commit  the  crime 
of  rape,  it  is  their  duty  to  find  the  defendant  guilty  of  an  as- 
sault only/*  Another  instruction  given  is  as  follows :  *'In  every 
crime  or  public  offense  there  must  exist  a  union  or  joint  opera- 
tion of  act  and  intent  or  criminal  negligence/' 

The  assignment  of  errors  by  the  defendant  is  as  follows: 
"1.  The  court  err«d  in  overruling  the  demurrer  to  the  informa- 
tion; 2.  The  court  erred  in  the  admission  of  testimony  to  the 
jury;  3.  The  court  erred  in  refusing  to  admit  testimony  to  go 
to  the  jury;  4.  The  court  erred  in  its  instructions  to  the  jury; 
5.  The  court  erred  in  refusing  to  instruct  the  jury  as  requested 
by  the  defendant ;  6.  The  court  erred  in  overruling  the  motion 
for  a  new  trial;  7.  The  verdict  is  contrary  to  the  law  and  the 
evidence." 

The  second,  third,  fourth  and  fifth  specifications  of  error  are 
too  general,  vague,  indefinite  and  uncertain  to  be  entitled  to 
any  consideration.  It  has  been,  well  said  of  an  assignment  of 
errors  that  **its  twofold  office  is  to  apprise  the  appellate  court 
of  the  specific  questions  presented  for  its  consideration,  thus 
very  materially  lessening  its  labor  in  the  decision  of  the  case^ 
and  to  inform  the  opposite  party  or  his  counsel  of  the  points 
intended  to  be  relied  upon,  that  he  may  thereby  be  guided  in  the 
preparation  of  his  brief,  and  that  the  discussion  be  more  limited 
and  concentrated.'*  (2  Ency.  of  PI.  &  Pr.  921.)  And  in  same 
volume,  at  page  938,  it  is  said:  "Each  specification  of  error, 
like  a  paragraph  or  count  of  a  pleading,  must  be  single,  clear, 
certain  and  complete  in  itself.  A  number  of  defective  specifica- 
tions cannot  be  combined  to  make  one  good  one.'* 

The  first  error  has  heretofore  been  considered. 

The  sixth  and  seventh  assignments  of  error  simply  go  to  the 
sufficiency  of  the  evidence.  Under  some  of  the  authorities,  the 
evidence  is  not  sufficient;  under  others,  it  is  sufficient.  That 
the  defendant  committed  an  unlawful  assault  upon  the  prosecu- 
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trix,  and  violated  the  law  as  well  ss  common  decency,  is  shown 
by  the  undisputed  evidence  in  the  case.  He  assaulted,  she  re- 
siflted;  and,  without  any  inviting  response,  he  persisted,  using 
force.  The  questions  of  defendant's  intent  was  fairly  presented 
to  the  JUT}',  and  they  found  that  the  assault  was  made  with  in- 
tent to  commit  rape.  We  do  not  feel  authorized  to  disturb  that 
finding,  the  force  used,  taken  in  connection  with  the  surround- 
ing circumstances,  the  intent  to  commit  rape  existing,  being 
sufficient.  (See  Hays  v.  People,  1  Hill,  351;  Carter  v.  State, 
35  Ga.  263;  State  v.  Smith,  80  Mo.  517;  Dtbrell  v.  State  3  Tex. 
App.  456;  State  v.  Boon,  35  N.  C.  244,  57  Am.  Dec.  55.) 

The  trial  court  properly  denied  the  motion  for  a  new  trial. 
The  order  and  judgment  appealed  from  are  affirmed. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(October  30,  1899.) 

STATE  V.  MULKEY. 
[59  Pac.  17.] 
Act  to  Pbohibitino  Gambling  Constbued. — ^The  act  of  Februaiy  6, 
1899,  known  as  the  anti-gambUng  act,  held  valid.  When  the  de« 
fendant  in  a  criminal  action  attacks  certain  sections  of  an  act 
as  violative  of  the  constitution,  and  it  does  not  appear  from  the 
record  that  any  of  his  rights  affected  by  said  sections  were  in- 
volved on  the  trial,  or  by  the  judgment,  there  remaining  (should 
the  sections  so  attacked  be  eliminated)  sufficient  to  constitute  a 
valid  act  that  supports  the  judgment,  the  court  will  not  pass  on 
the  validity  of  the  sections  so  attacked. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Idaho  County. 
James  W.  Eeid,  for  Appellant. 

Said  act  was  not  passed  by  the  legislature  of  the  state  of 
Idaho,  as  provided  and  required  by  the  constitution  of  the  state 
of  Idaho.  {Cohn  v.  Kingsley,  5  Idaho,  416,  49  Pac.  985;  Ex 
parte  Ah  Yem,  53  Cal.  Z-iG;  State  v,  Carr,  6  Or.  133  425;  THm- 
hie  V.  State  27  Ark.  355;  ^'^a^e  v.  Melville,  11  E.  I.  417;  Conrft., 
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art.  1,  sec.  13;  art.  17,  sec.  1;  leck  v.  Anderson,  57  Cal.  251, 
40  Am.  Hep.  115.) 

S.  H.  Hays,  Attorney  General,  for  the  State. 

The  title  of  this  act  is  sufficient.  (State  v.  Doherfy,  3 
Idaho,  384,  29  Pac.  866.)  Neither  bad  grammar  or  bad  English 
will  defeat  the  operation  of  the  statute.  (23  Am.  &  Eng. 
Ency.  of  Law,  369.)  It  does  not  appear  that  in  the  passage 
of  the  act  there  were  any  other  defects,  hence  Cohn  v.  Kings- 
ley,  6  Idaho,  416,  49  Pac.  985,  does  not  apply.  It  is  contended 
that  sections  1  and  2  of  the  act  fix  no  maximum  punishment 
and  therefore  are  of  no  effect.  Such  is  not  the  case.  Section 
6313  of  the  Bevised  Statutes  provides  a  maximum  punishment 
in  case  of  misdemeanors  not  otherwise  provided  for.  The  act 
would  not  be  invalid  even  in  the  absence  of  such  provision. 
{Martin  v.  Johnson,  11  Tex.  Civ.  App.  628,  33  S.  W.  306.) 

QUARLES,  J. — The  appellant  was  charged  with  the  offense 
of  gambling,  by  criminal  complaint,  in  the  probate  court  of 
Idaho  county  and  was  tried  and  convicted;  whereupon  be  ap- 
pealed to  the  district  court,  was  again  tried,  and  convicted; 
and  from  the  judgment  of  conviction  ii;i  said  district  court  be 
has  appealed  to  this  court. 

The  errors  assigned  by  appellant  are  as  follows :  "1.  That  the 
act  under  the  provisions  whereof  this  action  is  prosecuted,  en- 
titled 'An  act  to  prohibit  gambling  and  to  provide  for  the  pun- 
ishment thereof  and  for  other  purposes,^  appioved  Pebruaiy  6, 
1899,  is  unconstitutional  and  void  as  to  sections  4,  5,  6.  7  and 
8  thereof,  for  that  the  subject  of  said  act  as  set  out  in  the  title 
thereof  is  not  embraced  in  the  title  of  said  bill.  2.  That  the 
said  act  as  engrossed  is  different  from  said  act  as  printed  by 
order  of  the  House  of  Eepresentatives,  and  no  reported  printed 
amendment  shows  any  change  before  passing  the  House  of  Eep- 
resentatives. 3.  That  sections  1  and  2  of  said  act  require  no 
maximum  punishment.  4.  That  section  4  of  said  act  violates 
section  13,  article  1,  of  the  constitution  of  the  state  of  Idaho, 
which  declares  that  no  person  shall  be  deprived  of  property  with- 
out due  process  of  law.     5.  That  section  5  of  said  act  is  uncon- 
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stitutional,  in  this:  that  it  is  in  conflict  with  section  17  of 
article  1  of  the  constitution  of  the  state  of  Idaho,  which  pro- 
Tides  as  follows :  The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects  against  unreasonable  searches 
and  seizures  shall  not  be  yiolated,  and  no  warrant  shall  issue 
without  probable  cause  shown  by  affidavit  particularly  describing 
the  place  to  be  searched  and  the  person  or  thing  to  be  seized.* 
6.  That  section  7  of  said  act  is  unconstitutional,  in  this:  that 
it  is  in  conflict  with  section  13,  article  1,  of  the  constitution  of 
the  state  of  Idaho.  7.  That  the  facts  stated  in  the  said  com- 
plaint do  not  constitute  a  public  offense.  8.  That  the  said  act 
was  not  passed  by  the  legislature  of  the  state  of  Idaho  as  pro- 
vided and  required  by  the  constitution  of  the  state  of  Idaho.** 

The  act  in  question,  known  as  the  ** Anti-gambling  Act,*'  is 
found  at  pages  389,  390  of  Session  Laws  of  1899.  The  record 
before  us  does  not  contain  any  of  the  evidence  introduced  at 
the  trial,  except  a  duly  certified  transcript  of  the  House  and 
Senate  journals  relating  to  the  passage  of  said  act  by  the  legis- 
lature. The  record  before  us  shows  that  the  defendant  was  con- 
victed upon  a  specific  charge  of  conducting  a  game  played  with 
cards,  to  wit,  a  game  of  "faro.**  It  does  not  appear  that  any  of 
his  property  was  seized  or  destroyed;  hence,  it  is  unnecessary 
to  pass  upon  tl%  validity  of  sections  4,  5,  6,  7,  and  8  of  said  act. 
If  said  sections  be  void  (which  we  seriously  doubt),  as  claimed 
by  the  appellant,  the  remaining  sections  would,  under  the  pro- 
visions of  section  16,  article  3,  of  the  constitution,  be  valid,  if 
constitutionally  passed;  as,  eliminating  these  five  sections,  there 
would  remain  suflident  to  constitute  a  valid  act  which  would 
support  the  judgment  of  conviction.  This  disposes  of  appel- 
lant's first,  fourth  and  fifth  assignments  of  error. 

Touching  the  second  assignment  of  error,  an  inspection  of  the 
record  shows  that  it  is  based  upon  the  idea  that  the  engrossed 
bill  is  different  from  the  printed  bill.  This  contention  is  not 
sustained  by  the  record.  The  legislative  journals,  as  shown  by 
the  transcript,  do  not  set  forth  the  printed  bill  but  do  show  that 
the  bill  was  printed.  The  journal  of  the  Senate  also  shows  that 
one  of  the  senators  who  opposed  the  passage  of  the  bill  claimed 
that  the  bill  was  not  correctly  printed,  for  the  reason  that  the 
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word  "testifying/*  in  section  7,  appeared  as  "testimony''  in  the 
printed  bill.  The  Senate  did  not  take  this  view  of  the  matter. 
Upon  the  record  before  us  the  presum-ption  is  that  the  bill  was 
correctly  printed,  and  this  assignment  of  error  is  not  sustained. 

There  is  nothing  in  the  third  assignment  of  error.  The  act 
in  question  fixes  the  minimum  punishment,  but  does  not  fix  the 
maximum.  Section  1  of  said  act  makes  the  offense  a  misde- 
meanor. Section  6313  of  the  Bevised  Statutes,  is  as  follows: 
"Except  in  cases  where  a  different  punishment  is  prescribed  by 
this  code,  every  offense  declared  to  be  a  misdemeanor,  is  pun- 
ishable by  imprisonment  in  a  county  jail  not  exceeding  six 
months,  or  by  a  fine  not  exceeding  three  hundred  dollars  or  by 
both.'*  Beading  the  act  in  question  with  said  section  6313  of 
the  Bevised  Statutes,  both  the  maximum  and  minimum  punish- 
ments are  provided.  There  is  no  constitutional  objection  to 
the  fixing  of  the  minimum  punishment  only  by  the  legislature 
in  a  particular  statute. 

The  sixth,  seventh  and  eighth  assignments  of  error  are  based 
upon  the  discrepancy  claimed  to  exist  between  the  enrolled  bill 
and  the  printed  bill^  to  which  we  have  heretofore  adverted.  If 
the  contention  was  sustained  by  the  record,  it  would  not  vitiate 
the  act  in  question.  The  record  shows  that  the  bill  passed  both 
houses  in  the  manner  provided  by  the  constitution.  If  the  word 
"testimony,**  in  section  7  of  the  act  under  consideration^  ap- 
peared in  the  enrolled  bill,  in  the  printed  bill,  and  in  the  en- 
grossed bill,  it  would  not  vitiate  the  act  in  question.  As  the 
clear  intent  of  the  act,  considered  as  a  whole,  and  especially  of 
section  7,  is  apparent,  that  intention  could  not  be  defeated  by  a 
slight  typographical  error.  It  is  the  duty  of  courts,  in  constru- 
ing and  applying  statutes  that  have  been  constitutionally  enacted^ 
to  give  force  and  effect  to  the  will  and  intent  of  the  legisla- 
ture, and  not  to  defeat  that  will  and  intent  by  giving  force  to 
trivial  objection  based  solely  on  an  immaterial  typographical 
error,  binding  no  error  in  the  record,  the  judgment  appealed 
from  is  aifirmed. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 
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KNEEN  V.  HALIN. 
[59  Pac.   14.] 

PUBCHASE  PbICE  MoBTOAOE — SlONINQ  BY  WiFB — COMMUNITT  PROPERTY. 

Where  H.  made  settlement  upon  the  public  domain  subject  to  the 
preemption  laws  of  the  United  States,  and  made  pre-emption  fil- 
ing for  the  same  and  resided  thereon,  with  his  wife,  and  there- 
after, while  so  residing  thereon  with  his  said  wife,  he  borrowed 
money  of  K.  with  which  to  pay  ttie  government  price  for  said 
land,  and  executed  a  mortg&ge  to  secure  the  payment  of  the  same 
to  K.y  and  thereafter,  on  the  "SSme  day,  made  his  final  proof  for 
said  land  and  paid  the  government  price  therefor  from  the  money 
so  borrowed,  said  mortgage  is  a  purchase  price  mortgage,  and  is 
a  valid  lien  on  said  land,  whether  signed  by  the  wife  or  not,  and 
is  prior  to  any  right  she  may  have  to  said  land,  as  commimity 
property,  by  reason  of  having  resided  thereon  at  the  date  of  the 
execution  of  said  mortgage.  The  term  "price  of  real  property," 
as  used  in  section  3336  of  the  Revised  Statutes,  is  the  money  paid 
for  real  property  or  the  debt  created  by  the  purchase  thereof. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County, 
S.  S.  Denning,  for  Appellant. 

We  contend  that  we  have  a  purchase  money  mortgage,  which 
under  the  common  law  and  our  statutes,  is  given  preference  over 
all  other  claims  or  liens  on  the  land,  even  over  dower,  home- 
stead or  community  property  r\ght8.  (See  Idaho  Eev.  Stats., 
sec.  3336;  Smith  on  Homesteads  and  Exemptions,  sees.  215,  216, 
221;  4  Kent^s  Commentaries,  38,  39;  1  Jones  on  Mortgages, 
eecB.  464,  466,  467;  28  Am.  &  Eng.  Ency.  of  Law,  166-174; 
19  Am.  &  Eng.  Ency.  of  Law,  580,  581,  and  footnote  2.) 

G^rge  W.  Qoode,  for  Respondents,  cites  no  authorities  upon 
the  point  decided  by  the  court. 

SULLIVAN,  J. — This  is  an  action  to  foreclose  a  mortgage 
on  one  hundred  and  sixty  acres  of  land  situated  in  Latah  county. 
The  case  was  submitted  to  the  trial  court  upon  an  agreed  stipu- 
lation of  facts,  an<l  judgment  went  in  favor  of  the  defendants, 
who  are  respondents  here.  The  appeal  is  from  the  judgnieiu 
and  order  denying  a  new  trial 
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The  stipulated  facts  are  substantially  as  follows:  In  February^ 
1891^  the  defendants,  husband  and  wife,  resided  upon  the  one 
hundred  and  sixty  acres  of  land  described  in  the  complaint, 
upon  which  the  husband  had  previously  made  a  pre-emption 
filing  under  the  laws  of  the  United  States.  That  on  the 
twenty-seventh  day  of  said  month,  the  defendant  Qustav  J. 
Halin  borrowed  from  the  appellant  $250,  and  gave  his  promis- 
sory note,  secured  by  mortgage  on  said  land.  The  wife  did  not 
join  in  either  the  note  or  mortgage.  Said  money  was  borrowed 
with  the  express  agreement  that  it  should  be  used  in  payment 
to  the  government  for  the  purchase  price  of  said  land,  and 
that  stipulation  as  recited  in  the  mortgage  is  as  follows :  "This 
loan  is  made  for  the  purpose  of  paying  the  United  States  gov- 
ernment for  the  within  described  tract  of  land/'  It  is  also 
stipulated  that  said  defendant  did  make  his  final  proof  for  said 
land,  and  that  the  money  so  borrowed  was  used  in  paying  the 
government  price  therefor,  to  wit,  one  dollar  and  twenty-five 
cents  per  acre,  amounting  to  $200,  and  that  the  balance  of  the 
money  so  borrowed  was  used  in  payment  of  land  office  expenses 
and  witnessee'  expenses  incurred  in  making  said  final  proof. 
The  defense  to  this  action  is  based  on  the  grounds  that  the  re- 
spondents, who  were  husband  and  wife,  were  lesiding  upon  aaid 
land  at  the  date  of  the  execution  of  said  mortgage  by  the  hus- 
band, and  that  the  wife  did  not  join  in  the  execution  of  said 
mortgage.  Eespondents  rely  upon  the  provisions  of  section 
2921  of  the  Eevised  Statutes,  Which  section  is  as  follows:  "No 
estate  in  the  homestead  of  a  married  person,  or  in  any  part  of 
the  community  property  occupied  as  a  residence  by  a  married 
person  can  be  conveyed  or  encimibered  by  act  of  the  party,  unless 
both  husband  and  wife  join  in  the  execution  of  the  instrument 
by  which  it  is  so  conveyed  or  encumbered,  and  it  be  acknowledged 
by  the  wife  as  provided  in  chapter  3  of  this  title.''  It  is  con- 
tended  that  said  one  hundred  and  sixty  acres  of  land  was  com- 
munity property.  If  it  was  community  property  at  the  date 
said  mortgage  was  executed,  the  mortgage  created  no  lien  on 
the  land. 

The  first  question  to  be  determined,  then,  is,  Was  said  real 
estate  community  property  at  the  date  of  the  execution  of  said 
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mortgage?    It  is  admitted^  that  respondents  were  residing  on 
said  land  when  said  mortgage  was  executed.     It  is  admitted 
that  respondent  Qustav  J.  Halin  made  his  pre-emption  filing 
for  said    land  at  the   proper   United  States  land  office,  and 
thereafter  established  his  residence,  with  his  said  wife,  upon  said 
land;  that  the  time  arrived  for  him  to  make  his  final  proof  for 
said  land,  and  pay  the  government  price  therefor,  which  was 
$200.     The  government  was  the  owner  of  and  held  the  title 
to  said  land  until  said  final  proof  was  made,  and  the  price  paid 
therefor.    Title  to  public  lands  subject  to  pre-emption  could 
only  be  acquired  by  a  full  compliance  with  the  pre-emption  laws 
of  Congress  as  to  settlement,  residence,  improvements,  final  proof 
and  payment  of  the  government  price  therefor.    All  of  these 
acts  must  be  done  before  the  claimant  could  get  or  legally  de- 
mand title  from  the  government.     In  the  case  at  bar,  before  the 
claimant  made  his  final  proof,  and  paid  for  said  land,  he  had 
mortgaged  it  to  the  appellant  for  the  express  purpose  of  pro- 
curing the  purchase  money  to  be  paid  the  government,  and  ex- 
penses coimected  with  making  final  proof  for  said  land.     While 
it  is  true  the  defendant  Halin  had  an  inchoate  right  in  said  land 
after  his  filing  for  and  settlement  on  said  land  so  long  as  he  com- 
plied with  the  pre-emption  laws  of  Congress,  yet  such  right  did 
not  ripen  into  a  title  until  the  last  requirements  of  said  laws 
had  been  complied  with,  to  wit,  making  final  proof  and  payment 
of  money.     He  did  not  own  said  land  until  said  proof  and  pay- 
ment were  made,  and  the  community  could  not  own  it  before 
that  time.    Hence,  we  conclude  that  said  real  estate  was  not 
community  property  at  the  time  said  mortgage  was  executed, 
and  the  mortgage  lien  is  prior  to  any  right  of  the  wife.     The 
mortgage  was  executed  on  the  twenty-seventh  day  of  February, 
1891,  and  thereafter,  on  that  day,  Halin  made  his  final  proof 
for  said  land,  and  paid  for  the  same  out  of  the  money  so  bor- 
rowed.   Under  the  laws  of  this  state  all  property  acquired  by 
the  husband  after  marriage,  except  that  acquired  by  gift,  bequest, 
devise  or  descent,  is  community  property.     (See  Rev.  Stats., 
sees.  2496,  2497.)     A  mortgage  given  by  the  husband  for  the 
purchase  price  of  real  estate  has  priority  over  any  statutory 
light  of  the  wife  in  such  real  estate.     Section  3336  of  the  Re- 
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vised  Statutes  provides  that :  "A  mortgage  given  for  the  price 
of  real  property  at  the  time  of  the  conveyance  has  priority  over 
all  other  liens  created  against  the  purchaser  suhject  to  the  opera- 
tion of  the  recording  laws/'  Said  real  property  was  not  com- 
munity property  at  the  date  of  the  execution  of  said  mortga^ 
and  the  mortgage  lien  is  prior  to  any  right  of  the  wife  acquired 
by  reason  of  its  becoming  community  property  thereafter.  It 
became  community  property  subject  to  the  lien  of  said  purchase 
price  mortgage.  But  it  is  urged  that  the  appellant  was  not 
the  vendor,  and  therefore  could  not  have  a  purchase  money  mort- 
gage on  said  land ;  in  other  words,  no  one  but  a  vendor  can  have 
a  purchase  money  mortgage.  In  support  of  that  proposition 
counsel  for  respondents  cites  Austin  v.  Underwood  37  III.  439, 
87  Am.  Dec.  254.  In  that  case  the  term  "purchase  money''  is 
defined  as  meaning  ''money  paid  for  land  or  the  debt  created 
by  the  purchase."  It  is  also  held  in  that  case  that  where  a 
party  purchases  land  adjoining  a  homestead,  to  be  used  aa  a  part 
thereof,  and  procures  the  purchase  money  of  a  third  person  as  a 
loan  to  the  purchaser,  the  money  thus  paid  by  the  lendw  will 
be  regarded  as  purchase  money  of  the  land  as  against  the  home- 
stead claim  of  the  purchaser.  It  is  stated  in  the  notes  to  sec- 
tion 2898  of  the  Civil  Code  of  California  (which  section  is  the 
same  as  section  3336  of  the  Bevised  Statutes  above  quoted),  as 
follows :  "This  rule  applies  even  where  the  mortgage  ia  made  to 
a  third  person,  who,  as  a  part  of  the  same  transaction,  advances 
the  purchase  money.''  Numerous  authorities  are  then  cited  sus- 
taining the  rule  there  announced.  (See,  also,  4  Kent's  Com- 
mentaries, 39;  Smith  on  Homesteads,  sees.  218,  221.)  In  1 
Jones  on  Mortgages,  section  464,  inter  alia,  it  is  stated  as  fol- 
lows :  "A  purchase  money  mortgage  is  good  and  effectual  against 
the  wife  of  the  mortgagor  without  her  joining  in  the  execution 
of  it" — and  that  this  rule  applies  even  where  the  mortgage  is 
made  to  a  third  person.  (See,  also,  Prout  v.  BtcrJce,  61  Neb. 
24,  70  N.  W.  612.)  The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  instructions  to  proceed 
in  accordance  with  the  views  expressed  in  this  opinion.  Cost* 
of  this  appeal  are  awarded  to  the  appellant. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 
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(November  20,  1S99.) 

BOYD  V.  STEELE,  Judge. 

[59  Pac.  21.] 

FBOHIBITION — ^DlSMISSAI/— RiOHT    0»     PLAnrTDT  TO  DiBECT   EnTBT  IIT 

Registeb  or  Actions. — ^Under  the  provisions  of  section  4354  of 
the  Revised  Statutes,  which  provides  that  an  action  may  be  dis- 
miseed  by  the  plaintiff  at  any  time  before  trial,  upon  payment  of 
costs,  provided  a  counterclaim  has  not  been  made  or  affirmative 
relief  Bought  by  the  defendant,  the  plaintiff  in  such  a  case  is  en- 
titled to  a  dismissal  upon  payment  of  costs  and  filing  his  dis- 
missal with  the  clerk. 

Same — ^Dutt  of  Clebk. — ^The  clerk  could  not  defeat  a  dismissal  by 
neglecting  or  refusing  to  enter  a  formal  judgment  of  dismissal. 

Ertbt  07  Judgment. — If  the  provisions  of  said  section  requires  a  for- 
mal entry  of  judgment,  it  is  one  of  the  cases  in  which  the  law 
presumes  that  to  have  been  done  which  ought  to  have  been  done. 

Eftect  of  Omission  to  Enter  Judgment  of  Dismissal. — ^The  omis- 
sion to  enter  a  judgment  of  dismissal  did  not  defeat  the  plaintiff's 
dismissal  of  said  action,  nor  did  such  dismissal  remain  in  abey- 
ance until  the  entry  of  judgment. 

(Syllabus  by  the  court.) 

Original  proceeding  for  writ  of  prohibition. 

W.  T.  Birdsall  and  Orland  &  Smith,  for  Plaintiff. 

No  brief  filed. 

Willis  Sweet  and  S.  S.  Denning,  for  Defendant 

No  brief  filed. 

SULLIVAX,  J. — This  is  an  application  for  a  writ  of  prohibi- 
tion, and  arises  out  of  the  following  facts :  The  plaintiff,  Joseph 
H.  Boyd,  brought  an  action  in  the  district  court  of  the  second 
judicial  district,  in  Latah  county,  against  Willis  Sweet  and  Will- 
iam L.  Spaulding,  in  which  action  plaintiff  prayed  that  the  as- 
signment of  a  certain  judgment  obtained  in  the  case  of  said 
Spaulding  against  the  Coeur  d'Alene  Railway  and  Navigation 
Company,  made  by  said  Spaulding  to  defendant  Sweet,  be  set 
aside  and  declared  void,  and  that  said  Boyd  be  adjudgigd  to  be 
the  owner  thereof;  for  a  temporary  injunction,  for  a  receiver, 
Idaho,  Vo!.  6-40 
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ond  for  other  relief,  which  is  fully  set  out  in  the  prayer  to  said 
complaint.  Defendants  demurred  to  said  oomplaint^  which  was 
overruled.  Defendants  thereupon  filed  separate  answers,  and 
t!ic  plaintiff  (who  is  petitioner  here)  demurred  to  one  answer, 
and  moved  to  strike  the  other.  Said  plaintiff  thereafter,  on  the 
twenty-sixth  day  of  April,  1899,  through  his  attorney,  directed 
the  clerk  of  said  court  to  enter  upon  the  proper  page  in  the 
register  of  actions  a  dismissal  of  said  suit.  The  clerk  made  the 
following  entry  in  said  book:  "April  26,  1899.  Order  of  dis- 
missal filed  April  26,  1899.  This  action  is  hereby  dismissed, 
at  request  of  plaintiff,  who  paid  all  costs."  The  following  paper 
was  filed  in  said  suit  on  the  same  day,  to  wit: 

.  '^District  Court  of  Idaho  in  the  Second  District 

"In  Equity. 
"JOSEPH  H.  BOYD 

^S^^^^  {     Kr,    1907 

WILLIAM  L.  SPAULDINQ  and  WILLIS    ^ 
SWEET. 


} 


"It  duly  appearing  by  the  pleadings  herein  that  the  answer 
of  defendants  does  not  contain  a  counterclaim  or  affirmative  de- 
fense :  Now,  on  motion  of  R.  L.  Edmiston,  one  of  the  attorneys 
for  the  plaintiff  herein,  it  is  ordered  and  adjudged  that  this  ac- 
tion may  be,  and  the  same  is  hereby,  dismissed  on  the  payment 
by  plaintiff  to  the  defendants  or  their  attorney  of  the  sum  of 
one  dollar,  the  amount  of  defendants*  costs  as  taxed  herein  by 
the  court.  (Signed)     "OSCAR  LARSON, 

''Clerk. 

"By  E.  C.  HALL, 

"Deputy. 
"R.  L.  EDMISTON  and 
"ORLAND  &  SMITH, 
"Attorneys  for  PlaintiflL 

"Filed  April  26, 1899.  Oscar  Larson,  Clerk.  By  E.  C.  Hall, 
Deputy.'' 
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On  the  twenty-seventh  day  of  April,  1899,  the  plaintiff,  Boyd, 
brought  another  action  for  the  same  cause  in  the  circuit  courE 
of  the  United  States,  in  the  district  of  Idaho,  against  the  same 
defendants.  The  defendants  appeared  therein,  and  filed  a  plea 
in  abatement,  npon  the  ground  of  the  pendency  of  said  suit  in 
the  state  court,  and  attached  to  said  plea  were  copies  of  papers, 
showing  that  an  application  had  been  made  to  said  state  court 
to  vacate  said  order*  of  dismissal;  that  on  May  16,  1899,  said 
plea  was  overruled  by  said  circuit  court,  and  thereafter,  on  July 
1,  1899,  said  court  made  an  order  wherein  it  is  recited  that 
satisfactory  evidence  had  been  furnished,  showing  that  an  action 
between  these  parties  for  the  same  cause  was  then  pending  in  the 
state  court,  and  that  said  action  was  commenced  prior  to  the 
one  in  the  circuit  court.  Further  proceedings  were  ordered  sus- 
pended in  said  circuit  court  until  further  order.  The  defendants, 
on  May  25,  1899,  moved  to  vacate  and  set  aside  said  order  of 
dismissal,  supposing,  as  they  say  in  their  brief,  that  in  attempt- 
ing to  dismiss  said  cause  the  attorneys  for  the  petitioner  had 
complied  with  the  statutory  requirements;  that  this  misappre- 
hension was  due  to  the  fact  that  counsel  who  drew  the  petition 
was  in  Spokane,  Washington,  and  was  not  fully  advised  as  to 
the  nature  and  character  of  the  dismissal  proceedings.  When 
the  petition  to  vacate  said  order  of  dismissal  was  presented  to 
the  district  court,  the  court  stated  that  the  document  described 
as  a  judgment  of  dismissal  was  a  void  instrument,  and  there- 
fore of  no  force  or  effect;  hence  there  was  nothing  to  set  aside 
or  dismiss.  Thereupon  defendant  Spaulding  filed  his  amended 
answer  and  cross-complaint.  The  day  after  the  filing  of  said 
amended  answer,  the  plaintiff,  Boyd,  by  his  attorneys,  who  ap- 
peared specially  for  that  purpose,  and  no  other,  moved  for  a  nunc 
pro  tunc  order  dismissing  said  action,  which  motion  was  denied 
on  the  grounds  that  the  provisions  of  section  4354  that  apply 
to  a  plaintiff  dismissing  his  action  had  not  been  complied  with 
by  the  plaintiff.  Said  provisions  are  as  follows :  "An  action  may 
be  dismissed,  or  a  judgment  of  nonsuit  entered  in  the  following 
cases :  1.  By  the  plaintiff  himself,  at  any  time  before  trial  upon 
payment  of  costs;  provided,  a  counterclaim  has  not  been  made 
or  affirmative  relief  sought  by  the  cross-complaint  or  answer  of 
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defendant.  If  a  proYisional  remedy  has  been  allowed  the  under- 
taking muBt  thereupon  be  delivered  by  the  clerk  to  the  defend- 
ant, who  may  have  his  action  thereupon;  2.  By  either  party, 
upon  the  written  consent  of  the  other;  3.  By  the  court,  when 
the  plaintiff  fails  to  appear  on  the  trial,  and  the  defendant  ap- 
pears and  asks  for  the  dismissal;  4.  By  the  court,  when,  upon 
the  trial,  and  before  the  final  submission  of  the  case,  the  plain- 
tiff abandons  it;  5.  By  the  court,  upon  motion  of  the  defend- 
ant, when,  upon  the  trial,  the  plaintiff  fails  to  prove  a  sufficient 
case  for  the  jury.  The  dismissal  mentioned  in  the  first  two  sub- 
divisions is  made  by  an  entry  in  the  clerk's  register.  Judgment 
may  thereupon  be  entered  accordingly.*'  So  far  as  shown  to  the 
court  below,  the  plaintiff  had  paid  the  costs,  and  had  the  fol- 
lowing entry  made  in  the  register  of  actions  by  the  clerk,  to 
wit:  *^April,  26,  1899.  This  action  is  hereby  dismissed  at  re- 
quest of  plaintiff,  who  paid  all  costs.*'  That  court  says,  inter 
aiia:  "No  dismissal  has  been  filed  by  the  plaintiff,  and  the  clerk, 
being  governed  by  the  rules  which  control  ministerial  offioeis, 
must  be  required  to  have  these  prior  steps  taken,  or  else  his 
entering  judgment  would  be  void/*  That  decision  goes  off  on  the 
point  that  the  said  statute  requires  the  plaintiff  to  file  a  dis- 
missal, and  that  he  had  failed  to  file  it. 

We  have,  perhaps,  gone  more  into  the  facts  of  thifl  case  than 
was  necessary  to  a  decision  of  the  question  raised;  but  it  is  one 
of  more  than  ordinary  imporlaaice,  and  we  desire  to  present  the 
facts  quite  fully.  The  question  for  decision  is,  Did  the  plaintiff 
dismiss  said  action,  under  the  provisions  of  said  section  4.354  o£ 
the  Eevised  Statutes?  It  is  not  contended  that  the  answer  eon- 
tains  a  counterclaim,  and  it  is  not  seriously  contended  that 
aflSrmative  relief  is  sought  by  the  answer' or  cross-complaint,  ex- 
cept that  the  statute  of  limitations  is  set  up  as  a  defense.  We 
do  not  think  that  the  plea  of  said  statute  is  a  counterclaim  or 
a  demand  for  affirmative  relief,  within  the  meaning  of  the  term 
'^affirmative  relief,"  as  used  in  said  section.  It  appears  from 
the  record  that  the  attorney  for  plaintiff  appeared  at  the 
office  of  the  clerk  of  said  district  court  on  the  twenty-sixth 
day  of  April,  1899,  and  inquired  of  the  said  clerk  the  fuU 
amount  of  costs,  due  in  said  case,  including  defendant's  costs 
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and  the  cost  of  entering  judgment  of  dismissal;  and,  when 
the  clerk  informed  him,  he  thereupon  paid  all  of  said 
costs,  and  demanded  a  dismissal  of  said  action,  and  at  the 
same  time  presented  a  formal  judgment  of  dismissal,  duly 
signed  by  R.  L.  Edmiston  and  Orland  &  Smith,  attorneys  for 
plaintiff,  which  was  duly  signed  by  the  clerk  and  filed  by  him  on 
said  twenty-sixth  day  of  April,  1899,  a  copy  of  which  is  above 
given.  On  eaid  twenty-sixth  day  of  April  said  clerk  made  an 
entry  of  the  dismissal  of  said  action  in  his  register  of  actions. 
Under  those  facts,  was  said  action  dismissed? 

It  is  contended  by  defendant  that  this  action  was  not  and 
could  not  be  dismissed  until  the  judgment  was  entered  in  the 
judgment  book;  and  he  cites  several  authorities  in  support  of 
his    contention,    and,    among    them,  Adams  v.  McPherson,  3 
Idaho,  117,  27  Pac.  577;  Durant  v.  Comegys,  3  Idaho,  67, 
35  Am.  St.  Eep.  267,  26  Pac.  755;  and  Alt  Kle  v.  McLean,  3 
Idaho,  70,  26  Pac.  937.     Those  cases  went  off  on  the  ground 
that  the  transcripts  failed  to  show  that  a  judgment  had  been 
entered;  and  as   section   4807,  of  the  Revised    Statutes,  pro- 
vides   that    an  appeal    may  be    taken  within    a  definite    time 
therein  fixed,  after  the  entry  of  judgment,  the  court  held  that 
the  transcripts  must  show  that  judgment  had  been  entered  be- 
fore the  appeal  was  taken,  the  entry  of  judgment  being  a  pre- 
requisite to  the   right  of  appeal.     Stearns  v.  Aguirre,    7  CaL 
443,  is  cited  by  counsel  for  respondent.     In  that  case  two  de- 
fendants  were  jointly    sued,  and  service   had  on    both.     One 
answered,  and  the  other  did  not.     The  latter's  default  was  en- 
tered, and,  without  the  authority  or  direction  of  the  court,  the 
clerk  entered    judgment  by  default    against  him.     The  court 
held,  under  section  32  of  the  Practice  Act,  and  under  the  facts 
of  that  case,  that  the  clerk  had  no  authority  to  enter  judgment. 
The  rule  there  laid  down  cannot  apply  to  the  case  at  bar.     The 
judgment  there  entered  was  not  one  of  dismissal  made  on  the 
order  or  request  of  the  plaintiff.     The  same  may  be  said  of 
Kelly  V.  Van  Austin,  17  Cal.  564.     In  James  v.  Centre,  53 
CaL  31,  it  is  held  that  a  judgment  of  dismissal   may  be  en- 
tered by  the  clerk  on  the  application  of  the  plaintiff,  notwith- 
etanding  a  cross-ijomplaint  had  been  filed,  provided  the  cross- 
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complaint  did  not  set  up  a  counterclaim.  The  court  says: 
''The  judgment  of  dismissal  in  form  entered  by  the  clerk  was 
properly  entered,  inasmuch  as  no  counterclaim  had  beai 
made.^*  That  case  does  not  hold  that  it  is  absolutely  necessary 
for  ft  judgment  of  dismissal  to  be  entered,  before  the  dismissal 
shall  take  efifect.  In  McLeran  v.  McNamara,  55  Cal.  508, 
which  was  an  action  in  ejectment,  involving  more  than  one 
piece  of  real  estate,  and  against  several  defendants,  the  attor- 
neys for  the  plaintiff  filed  a  written  dismissal  of  the  action  as 
to  some  of  the  defendants  (naming  them),  and  as  to  some  of 
the  real  estate  (describing  it) ;  and  an  entry  of  such  dismissal 
was  entered  by  the  clerk  in  the  register  of  actions,  but  no  judg- 
ment of  dismissal  was  entered.  The  court  quotes  a  part  of  the 
Practice  Act  then  in  force,  which  was  like  our  section  4354; 
and,  after  quoting  as  follows:  "The  dismissal  mentioned  in 
the  first  two  subdivisions  shall  be  made  by  entry  in  the  clerk's  * 
register.  Judgment  may  thereupon  be  entered  accordingly"— 
the  court  says:  "This  certainly  cannot  mean  that  the  plaintiff 
shall  make  an  entry  of  dismissal  in  the  clerk's  register.  All 
entries  in  that  are  made  by  the  clerk,  and  none  are  ever  made 
in  it  by  either  of  the  parties.  The  meaning  of  that  clause 
doubtless    is  that,  when    a  plaintiff  dismisses    an  action,  the 

clerk    shall    enter    such    dismissal  in  his    register We 

think  that  the  dismissal  by  the  plaintiff  became  operative  a? 
soon  as  filed  and  entered  as  aforesaid.  If  a  judgment  should 
have  been  entered  by  the  clerk,  it  is  one  of  those  cases  in  which 
the  law  presumes  that  to  have  been  done  which  should  have 
been  done.'*  That  case  was  decided  in  1880,  and  we  think  the 
rule  laid  down  in  the  above  quotation  is  the  correct  one,  as 
applied  to  a  dismissal  made  by  the  plaintiff  under  the  provi- 
sions of  said  section.  In  the  case  at  bar  the  plaintiff  paid  all 
costs,  and  filed  his  dismissal  of  the  suit ;  and,  if  the  clerk  neg- 
lected to  make  an  entry  in  the  said  matter  as  required  by  law, 
it  is  one  of  the  cases  in  which  the  law  presumes  that  to  have 
been  done  which  should  have  been  done.  Section  4354  of  the 
Revised  Statutes  is  identical  with  section  354  of  the  Practice 
Act  adopted  by  the  territorial  legislature  of  1881  (Sess.  Laws 
1881,  p.  74),    which  act  went  into  effect  May    21,  1881.    If 
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that  part  of  the  section  of  the  California  Practice  Act  above 
quoted  is  corr,ectly  quoted  in  the  case  last  cited,  it  has  since  been 
amended ;  for  we  find  in  3  Deering's  Code  of  Civil  Procedure  of 
California,  section  581,  that  said  section  was  amended  in  1885  in 
this,  as  well  as  other  matters,  to  wit :  The  period  after  the  word 
"'register^'  and  between  the  word  '^judgment"  was  changed  to  a 
semicolon,  and  the  word  ^'judgment'*  begun  with  a  small  letter, 
thus  changing  two  independent  sentences  to  a  compound  one. 
The  supreme  court  of  California  evidently  concluded  that  said 
amendment  made  some  change  in  the  meaning  of  said  sen- 
tences; for  in  Page  v.  Superior  Court,  76  Cal.  372,  18  Pac. 
385,  it  is  held  that  an  action  which  is  directed  to  be  dismissed 
by  the  plaintiff  under  the  provisions  of  section  581  of  the  Code 
of  Civil  Procedure  is  not  dismissed  until  the  judgment  of  dis- 
missal has  been  entered  in  the  judgment-book,  and  an  entry  of 
ilismissal  made  in  the  register  of  actions ;  that  a  mere  entry  of 
dismissal  in  the  register  of  actions  is  not  sufficient.  The  court 
says:  "The  direction  to  enter  a  judgment  in  the  judgment- 
book  is  mandatory,  because  it  imposes  a  public  duty  upon  a 
ministerial  officer^';  and,  "But  until  the  judgment  is  entered 
the  action  is  not  dismissed.^'  The  court  in  that  case  does  not 
refer  to  McLeran  v.  McNamara,  supra,  wherein  it  held  that 
the  dismissal  became  operative  as  soon  as  filed  and  entered  in 
the  register  of  actions,  and  that,  "if  a  judgment  should  have 
been  entered  by  the  clerk,  it  is  one  of  those  cases  in  which  the 
law  will  presume  that  to  have  been  done  which  !»hould  have 
been  done.**  The  case  of  Page  v.  Page,  out  of  which  arose  the 
case  of  Page  v.  Superior  Court,  supra,  was  for  a  divorce.  The 
defendant  answered,  asking  for  alimony,  which  the  court  al- 
lowed, and  also  allowed  counsel  fees.  Thereafter  said  order 
was  set  aside,  and  the  motion  for  alimony  set  for  hearing  on 
n  day  certain.  Before  that  day  arrived,  the  plaintiff  filed  a 
dismissal  with  the  clerk,  and  an  entry  thereof  was  made  in  the 
register  of  actions,  but  no  judgment  of  dismissal  was  entered 
in  the  judgment-book.  We  think  in  that  case  the  court  ar- 
rived at  a  right  conclusion,  but  gave  a  wrong  reason  therefor. 
The  defendant  appeared,  answered,  and  asked  for  alimony — 
asked  for  affirmative  relief;  and  for  that  reason  the  plaintiff 
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could  not  dismies  said  action.    In  Acock  v.  Halsey,  90  OaL 
215,  27  Pac.  193,  it  was  held  that  the  dismissal  of  the  action 
by  plaintiff  did  not  take  effect  until  the  judgment  of  dismissal 
was  entered  in  the  judgment-book,  and  the  court  cites  Page  v. 
Superior  Court,  supra,    AcocJc  v.  Halsey  was  a  replevin  suit. 
The  plaintiff  gave  an  undertaking  for  the  delivery  of  the  prop- 
erty in  question  to  him.    The  property  was  taken  from  the 
defendants   and  delivered   to   the  plaintiff.    The   defendants 
thereupon  gave  a  redelivery  bond,  and  before  the  property  was 
returned  to  them  the  plaintiff  undertook  to  dismiss  his  suit. 
The  decision  of  that  case  was  right,  but  we  think  the  reasons 
given  for  it  were  wrong.    The  process  of  the  court  had  beax 
used  to  take  property  from  the  possession  of  the  defendants 
without  giving  them  their  day  in  court.     In  replevin  suits, 
when  property  has  been  taken  from  defendants  and  delivered 
to  plaintiff,  and  in  divorce  suits,  when  alimony  or  other  re- 
lief has  been  asked  for  by  defendants,  voluntary  dismissals  by 
plaintiffs  ought  not  to  be  allowed,  and  are  not  permitted  by 
the  provisions  of  said  section  4354  of  the  Revised  Statutes. 
Rochat  V.  Oee,  91  Cal.  355,  27  Pac.  670,  was  a  copartnership 
settlement.     The  plaintiff  asked  for  a  receiver,  an  accounting, 
and  dissolution.     A  receiver  was  appointed.     He  qualified,  and 
took  possession  of  the  partnership  property,  and  operated  a 
lumber-mill  belonging  to  the  firm.     The  defendant  answered^ 
admitting    the  partnership,    but  denying  the    allegations    on 
which  plaintiff  relied  for  relief.     Thereafter  plaintiff  filed  a 
dismissal  or   abandonment  of  the  action,  which   abandonment 
was    entered  in  the    register  of  actions.     On   those  facts  the 
court  says:  "But  no  judgment  of  dismissal  was  ever  made  or 
entered,  nor  was  any  order  of  the  court  made  in  relation  to 
the  matter  of  abandonment,'*  and  holds  that  the  case  was  not 
dismissed,  and  cites  as  an  authority  Page  v.  Page,  77  Cal.  83, 
19  Pac.  183.     It  would  seem  to  us  that,  if  a  judgment  of  dis- 
missal had  been  entered  under  the  facts  of  that  case,  the  court 
ought  not  to  have  permitted  it  to  stand.    It  would  have  been 
a  fraud  upon  the  rights  of  the  defendant,  and  we  apprehoad 
that  the  provisions  of  section  581  of  the  Code  of  Civil  Procedure 
of  California  were  not  enacted  to  enable  the  plaintiff  to  perpe- 
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trate  a  fraud  upon  the  defendant.  Barnes  v.  Barnes^  95  Cal.  171, 
30  Pae.  298,  16  L.  E.  A.  660,  is  a  divorce  case,  in  which  de- 
fendant did  not  appear  before  plaintiff  had  iiled  his  dismissal. 
The  clerk  failed  to  enter  judgment,  and  the  court  held  that  the 
paper  filed  by  the  plaintiff  amounted  to  an  order  for  dismissal, 
and  that  until  judgment  was  entered  the  court  retained  juris- 
diction, and  that  defendant  might  answer.  With  one  further 
reference  to  California  authorities  upon  this  subject,  we  will 
close.  In  the  case  of  Kaufman  v.  Superior  Court,  115  Cal. 
152,  46  Pac.  904,  the  court  says:  '11  plaintiff  was  at  that 
time  entitled  to  dismiss  his  action,  the  failure  of  the  clerk  to 
perform  his  ministerial  duties  by  entering  the  dismissal,  to  be 
entered  in  his  judgment-book,  should  not  and  cannot  be  al- 
lowed to  affect  the  substantial  rights  of  the  parties.  In  other 
words,  if  plaintiff  at  that  time  had  the  right  to  dismiss  his 
action,  and  had  taken  all  the  proper  steps  to  that  end,  that 
right  could  not  be  impaired  or  lost  by  the  refusal  of  the  clerk 
to  perform  a  plain  duty,  or  by  the  subsequent  filing  of  a  cross- 
complaint  by  one  of  the  defendants,  or  by  both  of  these  circum- 
stances.'* 

It  is  thus  shown  that  the  California  decisions  are  not  .uni- 
form, and  some  of  them  are  most  unsatisfactory  to  us.  We, 
however,  think  that  the  rule  as  announced  in  McLeran  v.  Mc» 
Namara  and  Kaufman  v.  Superior  Court,  supra,  is  the  correct 
one,  and  that  in  a  proper  case,  where  the  plaintiff  pays  all  costs 
and  orders  a  dismissal,  the  dismissal  cannot  be  defeated  by 
the  refusal  or  neglect  of  the  clerk  to  enter  a  dismissal  in  the 
register  of  actions,  or  to  enter  judgment  of  dismissal.  There 
is  no  question  but  that  the  plaintiff,  by  his  attorney,  intended 
to,  and  did,  dismiss  said  action.  He  paid  the  costs,  and  the 
clerk  made  an  entry  in  the  register  of  actions  to  the  effect  that 
at  the  request  of  the  plaintiff  said  action  was  dismissed,  and 
that  he  paid  all  costs.  The  attorney  for  plaintiff  did  not  make 
that  entry,  nor  would  it  have  been  proper  for  him  to  do  so,  as 
it  is  the  duty  of  the  clerk  to  keep  the  register  of  actions,  and 
to  make  all  entries  therein.  A  written  form  of  judgment  of 
dismissal,  reciting  that  the  answers  of  defendants  did  not 
contain  a  counterclaim  or  seek  aSBrmative  relief,  and  that  on 
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the  motion  of  B.  L.  Edmiston,  one  of  the  attorneys,  said  ac- 
tion was  dismissed,  which  writing  was  signed  by  said  Edmis- 
ton,  and  that  in  connection  with  the  entry  of  such  dismissal  in 
the  proper  place  in  the  register  of  actions,  was  a  substantial 
compliance  with  the  provisions  of  said  statute  applicable  to 
this  case.  The  clerk  could  not  defeat  the  plaintiff  from  dis- 
missing said  action  by  neglecting  to  enter  a  formal  judgment 
of  dismissal,  if  such  a  judgment  is  required  by  the  provisions 
of  said  section  to  be  entered.  It  is  not  the  clerk  who  dismisses 
the  action  like  the  one  at  bar.  He  can  neither  dismiss,  nor 
prevent  a  dismissal  The  provisions  of  said  section  under  con- 
sideration absolutely  authorize  the  plaintiff  to  dismiss  his  ac- 
tion. Neither  the  clerk  nor  the  court  can  prevent  him  from 
60  doing,  provided  he  brings  himself  within  the  provisions  of 
said  statute.  Said  section  does  not,  in  terms,  require  a  written 
dismissal  to  be  filed.  It  requires  payment  of  all  costs,  and  an 
entry  of  dismissal  in  the  register  of  actions,  both  of  which 
were  done  in  this  case.  At  section  106  of  Black  on  Judgments 
it  is  said :  ''The  rendition  of  a  judgment  is  the  judicial  act  of 

the  court The  entry,  of  a  judgment  is  the  ministerial 

act  of  spreading  on  the  record  a  statement  of  the  final  conclu- 
sions  The  omission  to  enter  does  not  destroy,  nor  does 

its  vitality  remain  in  abeyance  until  it  is  put  upon  the  record 
....  There  are  certain  purposes,  however,  for  which  a  judg- 
ment is  required  to  be  duly  entered  before  it  can  be  available, 
or  be  attended  by  its  usual  incidents.  Thus,  as  above  re- 
marked, this  is  a  prerequisite  to  the  right  to  appeal.'^  The 
author  is  there  discussing  judgments  rendered  by  a  court  In 
the  case  at  bar  the  plaintiff  had  the  right  to  dismiss  his  action 
without  permission  of  the  court,  and  without  its  judgment. 
Had  he  wished  a  judgment  by  way  of  nonsuit,  he  must  have 
applied  to  the  court  for  it.  Said  section  4364  provides  for  dis- 
missals by  the  plaintiff  himself,  and  judgments  of  nonsuit, 
which  judgments  of  nonsuit  are  rendered  by  the  court.  We 
think  the  last  sentence  of  said  section,  to  wit,  ''Judgment  may 
thereupon  be  entered  accordingly,"  applies  to  judgments  of 
nonsuit,  and  not  to  dismissals  by  plaintiffs. 
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Other  points  are  found  in  the  record^  but  as  the  plaintiff 
dismissed  his  said  action,  and  the  conrt  below  thereby  lost 
jurisdiction,  it  is  not  necessary  for  us  to  pass  upon  them.  A 
peremptory  writ  of  prohibition  ought  to  issue,  and  it  is  so 
ordered. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 


(November  25,  1899.) 

STATE  V.  McGRAW. 
[fi9  Pac.  178.] 

CBiMiirAi.  Law— Challbnoiho  Jubob — Ihpuxd  Bias. — Juror  may  be 
challenged  for  implied  bias,  on  the  ground  that  he  ia  client  of  op- 
posing counsel.     (Rot.  Stats.,  sec.  7834,  subd.  2.) 

Same — Pbbehptobt  Challenges — Attobnbt  and  Client. — ^Defendant 
in  criminal  case  cannot,  on  appeal,  complain  of  error  of  triei  court 
in  sustaining  challenge  to  an  individual  juror,  when  he  accepts 
the  panel  before  exhausting  his  peremptory  challengesb  {Btate  v, 
Gordon,  5  Idaho,  297,  48  Pac.  1061.) 

ExousiNO  Jubob — ^New  Tbial. — Error  in  excusing  a  juror  is  not 
ground  for  a  new  trial  in  a  criminal  action.  (Rev.  Stats.,  sec. 
7941.) 

Passage  or  Bill  by  Leoislatube. — ^Act  of  February  19,  1896   (Sese. 
Laws  1896,  p.  19),  amending  section  6766  of  the  Revised  Statutes^ 
properly  passed  by  both  houses  of  the  legislature. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Latah  County. 
James  W.  Reid.  for  Appellant. 

Simply  because  the  juror,  Marion  Butler,  was  a  client  of 
the  defendant's  attorney  was  no  proper  ground  of  challenge. 
(Idaho  Rev.  Stats.,  sec.  7834,  sub.  2.)  The  statute  concern- 
ing rape  is  unconstitutional  and  void.  {Cohn  v.  Kingsley,  5 
Idaho,  416,  49  Pac.  985;  State  of  Idaho  v.  Baker,  ante,  p.  496, 
56  Pac.  81.) 

S.  H.  Hays,  Attorney  General,  for  the  State. 

Appellant  assigns  as  error  that  the  court  erred  in  excusing 
the   juror   Marion   Butler.    Under   section   7996  of   the  Bo- 
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vised  Statutes^  a  copy  of  the  minutes  of  a  challenge  interposed 
to  an  indiyidnal  juror  and  the  proceedings  and  decision 
thereon  are  part  of  the  record.  But  in  order  to  avail  himself 
of  an  objection  in  this  way  a  bill  of  exceptions  must  be  settled 
as  provided  in  section  7941  of  the  Revised  Statutes.  This 
was  not  done  in  this  case.  In  any  events  an  erroneous  decision 
upon  this  point  would  not  be  reversible,  {State  v.  Gordon,  5 
Idaho,  297,  48  Pac.  1061.)  The  second  error  assigned  is  that 
the  court  overruled  the  objection  of  defendant  to  the  introduc- 
tion of  testimony,  for  the  reason  that  the  act  under  which  the 
information  was  filed  is  imconstitutional.  We  contend  that 
where  the  general  purpose,  subject  or  proposition  of  the  bill 
'n  not  materially  changed  by  the  amendment,  that  the  amend- 
ment need  not  be  read  on  three  several  days.  Only  material 
amendments  changing  the  scope,  or  purpose  of  the  bill  need  be 
read  on  three  several  days,  for  the  reason  that  at  the  time  of 
the  adoption  of  our  constitution  we  adopted  the  construction 
given  by  the  courts  of  California,  and  for  the  further  reason 
that  all  of  the  authorities  which  had  passed  upon  this  question 
at  that  time  had  decided  in  conformity  with  the  rule  laid 
down  in  California,  and  that  since  no  court  had  at  that  time 
held  to  a  contrary  view,  that  this  court  is  morally  and  legally 
bound  to  adopt  that  construction.  (See  People  v.  Wallace,  70 
111.  680;  State  v.  Brown,  33  S.  C.  151,  11  S.  E.  641;  State  v. 
Plait,  2  S.  C.  150,  16  Am.  Bep.  647 ;  Supervisors  v.  Heenan,  2 
Minn.  330  (281);  Miller  v.  State,  3  Ohio  St  475;  State  v. 
Doheriy,  3  Idaho,  384,  29  Pac.  855 ;  Larison  v.  P.  A.  &  D.  R. 
B.,  77  111.  11;  Ferguson  v.  M.  &  M.  Bank,  35  Tenn.  609.) 

SULLIVAN,  J. — The  defendant  was  prosecuted  by  informa- 
tion for  the  crime  of  rape,  convicted,  and  sentenced  to  impris- 
onment for  a  term  of  fifteen  years.  His  motion  for  a  new 
trial  was  denied,  and  this  appeal  is  from  the  judgment  and 
order  denying  a  new  trial. 

The  first  error  assigned  is,  the  court  erred  in  excusing  juror 
Butler  on  the  ground  that  he  was  a  client  of  the  attorney  for 
the  defendant.  Under  subdivision  2,  section  7834  of  the  Be- 
vised  Statutes,  a  challenge  for  implied  bias  may  be  taken  to  a 
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juror  when  such  juror  is  a  client  of  the  opposing  attor- 
ney. Counsel  for  appellant  admits  such  relation  existed 
between  himself  and  said  juror.  We  do  not  think  the 
court  erred  in  excusing  said  juror.  If  it  was  error,  it 
was  without  prejudice,  as  defendant  had  not  exhausted 
his  peremptory  challenges  when  he  accepted  the  jury.  {State 
t.-.  Gordon,  5  Idaho,  297,  48  Pac.  1061.)  And,  further,  said 
exception  was  not  saved  by  bill,  as  provided  by  the  provisions 
of  section  7941  of  the  Revised  Statutes,  or  at  all.  Error  in 
excusing  a  juror  is  not  one  of  the  grounds  for  which  a  new 
trial  may  be  granted.  (Rev.  Stats.,  sec.  7952.)  It  also  ap- 
pears in  the  record  at  folio  45  that  both  plaintiflF  and  defend- 
ant waived  all  challenges  as  to  the  impaneling  the  jury. 

The  second  error  assigned  involves  the  constitutional  pas- 
sage of  the  act  under  which  the  defendant  was  prosecuted  and 
convicted.  We  have  examined  a  certified  copy  of  the  House 
and  Senate  journals  in  regard  to  the  passage  of  said  act.  It 
shows  that  said  bill  was  duly  printed,  and  read  three  times  is 
each  House;  that  on  its  final  passage  in  each  House  said  bill 
was  read  at  length,  section  by  section,  and  a  yea  and  nay  vote 
taken  thereon,  which  vote  was  entered  on  the  respective  jour- 
nals; and  that  said  act  was  passed  by  a  majority  of  all  mem- 
bers present  in  each  House.  The  act  was  duly  enrolled, 
signed  by  the  speaker  of  the  House  and  president  of  the 
Senate,  and  approved  by  the  governor.  The  bill  was  regu- 
larly passed,  and  the  court  did  not  err  in  so  holding. 

Several  other  errors  are  assigned,  which  go  to  the  introduc- 
tion of  evidence,  to  the  instructions  given,  and  to  the  corrobor- 
ation of  the  prosecutrix,  all  of  which  we  have  examined  with 
some  care,  and  in  none  of  them  do  we  find  error.  The  judg- 
ment of  the  court  below  must  be  sustained  and  it  is  so  or- 
dered. 

Huston,  0.  J.,  and  Quarles,  J.,  concur. 
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(November  21,  1899.) 

SPAULDING    V.    COEUB    D'ALENB    RAILWAY    ANI> 
NA^T[GATION  COMPANY. 

[69  Pac.  426.] 

PBOCEEDnrGS    SUPPLE^BNTABT   TO    EXECUnON--Ju]USDICTION    OF    JiTDGK 

AT  Chambers — Rbceiyebs. — ^A  judgment  creditor,  in  proceedings 
supplementary  to  execution,  brought  in  a  third  party,  a  stranger 
to  the  judgment,  claiming  that  such  third  party  held  or  claimed 
property  belonging  to  the  judgment  debtor;  the  third  party  ap- 
peared and  claimed  the  property  adversely  to  the  judgment  debtor ; 
a  hearing  was  had  before  the  trial  judge,  at  chambers,  who  held 
the  property  subject  to  the  judgment,  and  appointed  a  receiver 
to  take  charge  of  the  property  and  subject  it  to  the  satisfaction 
of  the  judgment.  On  appeal,  lield,  that  the  original  order  appealed 
from  is  void  for  the  reason  the  trial  judge  exceeded  his  jurisdic- 
tion in  making  said  order,  his  jurisdiction  being  limited  to  mak- 
ing orders  provided  in  section  4510  of  the  Revised  Statutes  of 
Idaho. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Kootenai  County. 

Stephens  &  B\um,  G.  W.  Bunn  and  J.  T.  Morgan^  for  Ap- 
pellants. 

It  is  claimed  that  this  is  only  a  proceeding  supplementary  to 
execution  and  a  continuation  of  the  action  at  law.  The  Idaho 
statutes  (Rev.  Stats.,  sees.  4504-4511),  cover  proceedings  sup- 
plementary to  execution.  Under  the  statute  the  judgment 
creditor,  after  issuing  execution  and  its  bein^  returned  unsat- 
isfied, may  obtain  aa  order  of  the  judge  to  examine  the  judg- 
ment debtor  (sec.  4504) ;  may  by  arresting  the  debtor  obtain 
security  against  his  absconding  (sec.  4505) ;  may  reach  in- 
debtedness due  the  judgment  debtor  as  by  garnishment  (sec. 
4506) ;  may  obtain  an  examination  by  order  of  the  judge,  of 
any  person  claimed  to  have  property  of  the  judgment  debtor 
in  his  possession  (sec.  4507) ;  the  judge  or  referee  may  order 
any  money  or  property  of  the  judgment  debtor  in  the  handj 
of  other  persons  turned  over  (sec.  4509) ;  and  under  section 
4510,  if  the  third  person  claims  such  property  adversely  to  the 
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judgment  debtor,  the  court  or  judge  may  by  order  authorize  the 
judgment  creditor   to  institute  an  action   against  the  adverse 
claimant.     This  suit  wa«  not  authorized  by  order  of  the  court 
or  judge  under  this  statute.     It  is  an  original,  independent 
bill  in  equity.     If  it  be  claimed  that  it  is  a  proceeding  under 
the  statute,  it  is  equally  an  independent  new  suit  subject  to  be 
removed  to  the  federal  court,  because  under  section  4510  an  in- 
dependent   action    must    be   brought    where    the    property  is 
claimed  by  a  third   person  adversely  to  the   judgment  debtor. 
{McDowell  V.  Bell,   86  Cal.  615,    25  Pac.  128;    Hartman  v. 
Olvera,   51  Cal.  501;    Town  v.  Safeguard  Itis.  Co.,  4    Bosw. 
683;  Allen  v.  Finch,  5  Colo.  327;  Ever  ton  v.  Parker,  3  Wash. 
St.  331,  28  Pac.  536.)     Such  third  person's  rights  cannot  be 
summarily  disposed  of  in  the  original  action.     He  is  entitled 
to  his  day  in  court;  to  be  served  with  process  and  pleadings, 
to  answer  or  demur,  to  have  his  case  tried  on  pleadings  and 
proofs  under  the  orderly  and  usual  methods  of  judicial  pro- 
cedure.    But  this  cannot  be  regarded  as  a  proceeding  under  the 
statute  because  the  statute  has  not  been  complied  with.   (Herr- 
Itch  V.  Kaufmann,  99  Cal.  271,  37  Am.  St.  Bep.  50,  33  Pac. 
857 ;  Adams  v.  Hackett,  7  Cal.  187 ;  Pacific  Bank  v.  Robinson, 
57  CaL  520,  40  Am.  Eep.  120,  and  note;  McCullough  v.  Clark, 
41  Cal.  298 ;  In  re  Remington,  7  Wis.  643 ;  OraJiam  v.  Railway, 
Co.,  10  Wis.  459;  Sqerling  v,  Calfee,  7  Mont.  514,  19  Pac.  204; 
Lynch  v.  Johnson,  48  N.  Y.  27.) 

Willis  Sweet,  for  Respondent. 

Appellant  conclude  their  brief  with  a  discussion  in  the 
nature  of  an  objection  to  the  character  of  the  proceedings  in 
the  lower  court  Of  course,  their  ultimate  conclusion  is  that 
these  proceedings  should  have  been  removed  to  the  federal 
court.  We  think  that  phase  of  the  question  has  been  fully 
presented,  as  well  as  fuUy  adjudicated,  and  that  it  is  unneces- 
sary to  pursue  it  further.  What  is  the  nature  of  the  proceed- 
ing in  question?  It  is  a  substitute  for  the  former  practice  in 
chancery.  (High  on  Receivers,  3d  ed.,  sec.  401.)  Under  the 
code  the  proceeding  is  called  "Proceedings  Supplementary  to 
Execution.^'    It  is  summary  in  its  character,   and  was  insti- 
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tuted  to  avoid  long  and  expensive  suits  in  chancery,  formerly 
necessary  to  reach  the  property  subject  to  the  debt  The  pro- 
ceeding in  this  instance  was  of  a  summary  character.  A  re- 
ceiver was  asked  for  upon  the  return  of  the  execution  unsatis- 
fied; the  order  appointing  the  receiver  was  made  at  chambers, 
upon  notice  to  all  parties  who  claimed  to  have  any  interest  in 
the  property  which,  by  the  petition,  was  claimed  to  be  subject 
to  the  payment  of  the  judgment.  The  proceedings  was  against 
the  property  of  the  judgment  debtor,  and  might  have  been 
had  without  making  the  Pacific  companies  parties.  The  judge 
had  full  power  to  make  the  order  at  chambers.  This  is  a  pro- 
ceeding supplementary  to  execution.  The  subdivision  of  sec- 
tion 4529,  under  which  the  receiver  was  appointed,  is  a 
part  and  parcel  of  the  chapter  of  Revised  Statutes  cover- 
ing supplementary  proceedings,  and  it  was  under  these  stat- 
utes, construed  together,  that  the  judge  acted.  (Rev.  Stats., 
sec.  4509;  Railroad  Co.  v.  Spalding,  93  Fed.  280;  Bates  v. 
International  Co.,  84  Fed.  533,  534;  Cushman  v.  Johnson, 
13  How.  Pr.  499;  People  v.  Meade,  29  How.  Pr.  363;  Real 
Estate  Associates  v,  San  Francisco,  60  Cal.  227;  High  on 
Receivers,  sees.  416-418.)  Respondent  intended  to  base  this 
action,  and  did  base  it,  upon  section  4329  of  the  Revised 
Statutes.  At  the  bottom  of  page  52  it  is  stated  that  the  re- 
ceiver was  appointed  under  a  subdivision  of  "4529.*^  This 
mistake  is,  of  course,  due  to  the  fact  already  stated,  that  these 
few  pages  were  handed  to  the  printer  under  the  haste  of  the 
moment,  and  printed  in  the  brief  without  having  been  read, 
and  that  section  "4529''  should  have  read  "4329." 

QTJARLES,  J. — The  record  in  this  case  is  very  voluminous, 
and  covers  621  printed  pages.  The  facts  necessary  to  be 
noticed  are,  briefly,  as  follows:  That  in  1887  the  respondent, 
Spaulding,  commenced  an  action  against  the  appellant  the 
Coeur  D'Alene  Railway  and  Navigation  Company  to  recover 
upon  a  claim  for  construction  work  upon  said  appellant's  rail- 
road in  this  state,  which  action  finally  resulted  in  a  judgment 
in  favor  of  the  respondent  and  against  said  appellant,  rendered 
April  26,  1896,  for  the  sum  of  $36,587,  which  judgment  was 
afterward  affirmed  by  this  court  on  appeal  (5  Idaho,  528,  51 
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Pac   408).    Fpon  this   judgment   an  execution  was   issued 
Egainst   said  judgment   debtor,   Coeur  D^Alene   Railway   and 
Navigation  Company,  placed  in  the  hands  of  the  sheriff  of 
Kootenai  county,  and   by  said  sheriff  returned   ''No  property 
found.*'    Thereafter  the  said  judgment  creditor,  the  respond- 
ent, Spaulding,  filed.  May  3,  1898,  in  the  district  court  below, 
his  verified  petition  setting  forth  said  facts,  and  alleging  that 
the  appellants  the  "Northern  Pacific  Railroad  Company  and  the 
Northern  Pacific  Railway  Company  have,  or  claim  to  have,  some 
interest''  in  and  to  the  said  railroad  upon  which  said  construc- 
tion work   was  done.    The   petition  contained   the   following 
prayer  for   relief,  to  wit:  "Wherefore    your  petitioner    prays 
that  any  and  all  claims  or  pretended  claims  of  the  said  North- 
em  Pacific  Railroad  Company  and  the  said  Northern  Pacific 
Railway   Company  be  declared   subsequent,    subject,  and   in- 
ferior to  the  said  judgment  of  your  petitioner;  that  a  receiver 
be  appointed  by  this  honorable  court  to  take  possession  and 
v*ontrol  of  all  the  properties  heretofore  described,  and  to  proceed 
with  all  due  diligence  to  sell  the  same,  and  apply  the  proceeds 
of  said  sale  toward  the  payment  of  the  judgment  of  your  peti- 
tioner herein  set  forth,  and  for  said  purpose  that  the  said  re- 
ceiver  be    directed   and   empowered,   whenever   necessary   or 
proper,  to  manage,  operate,  and  control  the  steamboats,  rail- 
roads, and  other  property  in  this  petition  set  forth,  and  to 
take  all  steps  necessary  in  the  premises,  which  may  from  time 
to  time  be  necessary  and  proper  under  the  directions  and  order 
of  this  court,  and  to  apply  the  proceeds  arising  from  the  opera- 
tion or  sale  of  said  property  to  the  payment  of  said  debt;  and 
your  petitioner  prays  for  such  other  and  further  relief  as  to 
the   court  may   seem  equitable,  proper,   and  just.*'    To    this 
petition  the  appellants,  after  notice  to  them,  filed  an  answer 
■denying  many  of  the  aflBrmative  allegations  of  said  petition, 
«id   affirmatively   alleging   facts  showing   that  the    Northern 
Pacific  Railway  Company  asserted  and  was  asserting  a  claim 
to  said  property,  and  to  the  title  thereof,  adversely  to  the  said 
judgment  debtor,  the  Coeur  D'Alene  Railway  and  Navigation 
Company.     The  petition  and  proceedings  thereunder  were  had 
under  the  provisions  of  chapter  2,  title  9  of  the  Code  of  Civil 
Idaho,  Vol.  6-41 
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Procedure,  covering  sections  4504  to  4511  of  the  Eevised 
Statutes,  both  inclusive,  providing  for  "proceedings  supple^ 
mentary  to  the  execution,''  and  came  on  for  hearing  before  the 
district  judge  sitting  at  chambers,  and  was  determined  by 
said  district  judge  at  chambers  on  the  twenty-seventh  day  of 
July,  1899,  who,  by  order  then  made,  held  said  property,  not- 
withstanding the  adverse  claim  of  the  said  Northern  Pacific 
Eailway  Company,  subject  to  the  debt  of  the  respondent,  and 
appointing  a  receiver  to  take  charge  of  the  property  and  to 
sell  the  same,  or  so  much  thereof  as  necessary  to  satisfy  said 
judgment.  From  the  order  appointing  a  receiver  and  direct* 
ing  him  to  subject  the  said  property  to  the  respondent's  debt, 
the  appellants  moved  for  a  new  trial,  which  was  denied,  where- 
upon said  appellants  appealed  from  said  order  denying  a  new 
trial,  and  also  from  said  original  order. 

The  order  appealed  from  is,  in  effect,  a  final  judgment, 
which,  if  valid,  settles  the  rights  of  the  parties,  and  deter- 
mines the  adverse  claim  of  the  appellant  the  Northern  Pacific 
Railway  Company  to  the  property  sought  to  be  subjected  ta 
respondent's  debt  against  said  appellant.  There  are  numer- 
ous assignments  of  error,  both  in  the  bill  of  exceptions  and  in 
appellants'  brief,  touching  the  rulings  of  the  district  judge 
during  the  trial,  nearly  all  of  which  affect  the  merits  of  the 
controversy,  but  some  of  them  go  to  the  jurisdiction  of  the 
district  judge  to  render  the  decree  or  order  appealed  from. 
Under  our  view  of  this  case,  it  is  not  necessary  for  us  to  pass 
upon  the  merits  of  the  controversy.  Section  4510  of  the  Re- 
vised Statutes  is  as  follows:  "If  it  appears  that  a  person  or 
corporation,  alleged  to  have  money  or  property  of  the  judgment 
debtor,  or  to  be  indebted  to  him,  claims  an  interest  in  the 
money  or  property  adverse  to  him,  or  denies  the  debt,  the 
court  or  the  judge  may  authorize,  by  an  order  made  to  that 
effect,  the  judgment  creditor  to  institute  an  action  against 
such  person  or  corporation,  for  the  recovery  of  such  interest  or 
debt,  and  the  court,  or  judge,  may,  by  order,  forbid  a  transfer, 
or  other  disposition  of  such  interest  or  debt,  until  an  action 
can  be  commenced  and  prosecuted  to  judgment  Such  order 
may  be  modified  or  vacated  by  the  judge  granting  the  same,  or 
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the  court  in  which  the  action  is  hrought,  at  any  time,  upon 
ench  terms  as  may  be  jnst/'  Said  section  prescribes  the  duty 
of  the  court  or  judge.  If,  as  in  the  case  at  bar,  it  appears  that 
a  person  or  corporation  alleged  to  have  property  of  the  judg- 
ment debtor  claims  an  interest  in  the  property  adverse  to  him, 
"the  court  or  judge  may  authorize,  by  an  order  made  to  that 
effect,  the  judgment  creditor  to  institute  an  action  for  the  re- 
covery of  such  interest.''  This  statute  is  plain,  and  free  from 
ambiguity.  It  needs  no  construction.  It  prescribes  the  jur- 
isdiction of  the  ''court  or  judge,'*  and  limits  such  power  to 
making  the  orders  therein  named.  We  regard  the  conclusion 
that  the  order  appealed  from  is  coram  non  jvdice  as  inevit- 
able. The  judge  had  no  jurisdiction  to  make  it.  The  ques- 
tion of  jurisdiction  is  never  waived,  and  it  was  the  duty  of  the 
district  judge  to  determine  his  authority  to  act  before  assum- 
ing to  act.  His  failing  to  do  so,  but  assuming  to  act  without 
jurisdiction,  does  not  relieve  this  court  from  the  duty  of  de- 
termining the  question  of  jurisdiction.  That  an  order  of  the 
kind  under  consideration  is  void,  see  the  following  authorities, 
'«  wit:  Lindcnthal  v.  Burke,  2  Idaho,  571,  21  Pac.  419;  Mo- 
Domell  V.  Bell,  86  Cal.  615,  25  Pac.  128;  Lewis  v.  Chamber- 
lain, 108  Cal.  525,  41  Pac.  413.  We  are  forced  to  'conclude 
that  the  order  appealed  from,  in  so  far  as  it  affects  the  ad- 
verse claim  of  the  Northern  Pacific  Railway  Company  in  and 
to  the  property  claimed  by  it,  and  sought  to  be  subjected  to 
respondent's  debt,  is  absolutely  void,  and  that  portion  of  the 
same  appointing  a  receiver  and  prescribing  his  duties  is  er- 
roneous, as  said  section  4510  provides  for  adequate  protection 
to  the  respondent,  and  a  receiver  was  unnecessary.  Both  of 
the  orders  appealed  from  are  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  the  views  herein 
expressed.     Costs  of  appeal  awarded  to  the  appellants. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 

ON  REHEAKING. 

(December  18,  1899.) 

SULLIVAN,  J. — This  is  a  petition  for  rehearing.    Counsel 
for  respondent  urges  that  the  conclusion  reached  by  the  court 
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was  upon  ihe  theory  that  respondent's  supplementary  pn>- 
ceedings  were  based  upon  the  provisions  of  sections  4506-4510, 
under  chapter  2  of  the  Revised  Statutes  of  1887,  entitled  "Pro- 
ceedings Supplementary  to  Execution,'*  and  contends  that  that 
conclusion  is  error;  and  it  is  contaided  that  the  proceedings 
referred  to  were  brought  under  section  4329,  chapter  5,  of  said 
Bevised  Statutes,  entitled  '^Supplementary  Proceedings/' 
Ooimsel  admits  that,  as  said  sections  4329  and  4510  are  sup- 
plementary in  character,  they  may  be  construed  together,  but 
that  it  would  be  impossible  to  present  a  petition  to  a  district 
judge  which  would  entitle  a  petitioner  to  the  order  contem- 
plated in  the  petition  in  this  case,  or  that  would  entitle  him  to 
Any  relief  whatever,  as  the  facts  upon  which  this  proceeding 
was  predicated  do  not  show  the  conditions  contemplated  under 
the  provisions  of  said  chapter  2.  It  is  also  contended  that  the 
proceedings  passed  upon  in  this  case  do  not  in  any  way  involve 
the  discovery  of  property  of  the  judgment  debtor  in  the  hands 
of  a  third  party,  held  adversely  to  such  debtor,  but  that  the 
contention  is,  the  property  in  controversy  came  into  the  hands 
of  Northern  Pacific  Railroad  Company  and  Northern  Pacific 
Railway  Company  legally,  but  that  it  was  purchased  with  notice 
of  respondent's  debt  against  the  property;  that  said  property 
was  purchased  under  the  foreclosure  sale  by  said  railroad  com- 
pany cum  onere,  and  that  the  property  itself  is  subject  to  the 
debt  of  the  respondent;  and  that  the  most  important  question 
involved  is  One  of  priority  of  liens,  and  that  such  priority  can- 
not be  tried  or  determined  by  way  of  the  provisions  of  said 
chapter  2.  This,  we  believe,  sets  forth  fairly  and  fully  the 
contention  of  the  respondent.  Counsel  for  the  respondent  con- 
cede that  the  main  question  submitted  to  the  judge  at  chambers 
was  the  question  of  priority  of  liens,  and  also  urge  that  the 
proceedings  frOm  which  this  appeal  arose  were  instituted  under 
the  provisions  of  section  4329  of  the  Revised  Statutes,  which 
section  is  as  follows:  "A  receiver  may  be  appointed  by  the 
court  in  which  an  action  is  pending  or  has  passed  to  judgment, 
or  by  the  judge  thereof :  1.  In  an  action  by  a  vendor  to  vacate 
a  fraudulent  purchase  of  property,  or  by  a  creditor  to  subject 
any  property  or  fund  to  his  claim,  or  between  partners  or  others 
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jointly  owning  or  jointly  interested  in  any  property  or  fund, 
on  the  application  of  the  plaintiff  or  of  any  party  whose  right 
to  or  interest  in  the  property  or  fund  or  the  proceeds  thereof 
is  probable,  and  where  it  is  shown  that  the  property  or  fund 
is  in  danger  of  being  lost,  removed  or  materially  injured.  2. 
In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mort- 
gage and  sale  of  the  mortgaged  property,  where  it  appears  that 
the  mortgaged  property  is  in  danger  of  being  lost,  removed  or 
materially  injured,  or  that  the  condition  of  the  mortgage  has 
not  been  performed  and  that  the  property  is  probably  insuffi- 
cient to  discharge  the  mortgage  debt.  3.  After  judgment  to 
carry  the  judgment  into  effect.  4.  After  judgment  to  dispose 
of  the  property  according  to  the  judgment  or  to  preserve  it 
during  the  pendency  of  an  appeal,  or  in  proceedings  in  aid  of 
execution,  when  an  execution  has  been  returned  unsatisfied,  or 
when  the  judgment  debtor  refuses  to  apply  his  property  in  sat- 
isfaction of  the  judgment.  6.  In  the  case  when  a  corporation 
has  been  dissolved  or  is  insolvent,  or  in  imminent  danger  of  in- 
solvigncy,  or  has  forfeited  its  corporate  rights.  6.  In  all  other 
cases  where  receivers  have  heretofore  been  appointed  by  the 
usages  of  courts  of  equity.^*  In  the  opinion  in  this  case  the 
court  held  that  the  original  order  appealed  from  was  void  for 
the  reason  that  the  judge  exceeded  his  jurisdiction  in  making 
said  order,  and  that  his  jurisdiction  was  limited  to  making  the 
orders  provided  for  by  section  4510  of  the  Revised  Statutes. 
In  a  careful  consideration  of  the  petition  for  a  rehearing,  we 
find  no  reason  to  change  our  views  as  therein  expressed  in  re- 
gard to  the  provisions  of  that  section  of  the  Revised  Statutes. 
The  petition  in  this  matter  sets  forth  the  facts  that  an  exe- 
cution had  been  issued  in  the  original  case,  and  returned  nulla 
hona.  Also,  that  by  reason  of  a  pretended  sale,  the  exact  na- 
ture of  which  the  petitioner  was  not  able  to  state,  said  Coeur 
D'Alene  Railway  and  Navigation  Company  attempted  to  sell 
the  property  in  question  to  the  Northern  Pacific  Railroad  Com- 
pany, ejid  ihftt  said  last-named  company  now  claims  to  be  the 
owner  of  all  of  said  property,  and  that  whatever  interest  said 
company  has  in  and  to  said  property  is  subordinate  and  inferior 
to  the  rights  of  the  petitioner.     Petitioner  prays  that  the  claims 
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and  interest  of  said  Northern  Pacific  Bailroad  Company  and 
the  Northern  Pacific  Railway  Company  be  declared  subsequent, 
subject,  and  inferior  to  the  said  judgment  of  the  petitioner. 
Evidently  said  petition  was  framed  with  a  view  of  asking  re- 
lief in  aid  of  execution.  Subdivision  4  of  section  4329  provides 
for  the  appointment  of  a  receiver  in  proceedings  in  aid  of  exe- 
cution when  an  execution  has  been  returned  unsatisfied.  Said 
section  does  not  prescribe  the  proceedings  necessary  to  be  had 
in  such  cases.  In  order,  then,  to  ascertain  the  necessary  pro- 
ceedings to  be  had  in  such  cases,  we  turn  to  title  9,  chapter  2 
of  the  Revised  Statutes,  entitled  ''Proceedings  Supplementary 
to  the  Execution,^'  and  there  we  find  rules  laid  down  for  the 
procedure  in  supplementary  proceedings  in  aid  of  execution. 
Subdivision  4,  section  4329,  and  sections  4607-4510,  found  in 
said  chapter  2,  relate  to  the  same  subject,  and  must  be  con- 
strued together.  Said  section  4329  contains  no  provisions  au- 
thorizing the  judge  at  chambers  to  determine  the  priority  of 
liens  of  conflicting  claimants,  as  was  done  in  this  case.  That 
section  authorizes  the  judge  in  certain  cases  to  appoint  a  re- 
ceiver; nothing  more.  Under  the  provisions  of  said  section 
4610,  upon  certain  facts  being  shown,  the  judge  may  authorize 
the  judgment  creditor  to  institute  an  action,  and  may  forbid 
the  transfer  or  other  disposition  of  the  property  or  debt  in- 
volved. That  is  the  extent  of  the  judge's  jurisdiction.  He 
cannot  proceed,  and  determine  the  conflicting  claims,  as  was 
done  in  this  proceeding.  A  proper  suit  must  be  brought  for 
that  purpose.  The  United  States  circuit  court  of  appeals,  in 
deciding  the  question  of  removal  of  the  case  of  Navigation  Co. 
v.  Spalding,  36  C.  C.  A.  295,  93  Fed.  280,  evidently  under- 
rtood  that  said  petition  was  to  a  state  court,  and  to  be  deter- 
mined by  a  court.  It  holds  that  a  petition  to  a  state  court 
asking  the  appointment  of  a  receiver  in  aid  of  execution,  as 
authorized  by  a  state  statute,  and  that  a  judgment  previously 
obtained  in  such  court  be  declared  a  first  lien  on  property  as 
against  others  claiming  an  interest  therein,  is  purely  an  ancil- 
lary proceeding  for  the  enforcement  of  a  judgment,  and  is  not 
removable.  That  decision  proceeded  upon  the  theory  that  the 
application  to  appoint  a  receiver  and  to  have  the  priority  of 
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lien  determined  was  made  to  and  to  be  tried  by  a  state  court, 
when^  as  a  fact,  said  application  was  directed  to  the  court,  but 
was  heard  and  determined  by  the  judge  at  chambers.  Had  a 
proper  suit  been  brought  in  court  for  the  purpose  of  determin- 
ing the  priority  of  liens,  and  to  have  a  receiver  appointed,  and 
said  Northern  Pacific  Companies  made  defendants,  and  brought 
into  court,  the  court  would  have  had  jurisdiction  to  try  such 
suit,  which  would  have  been  ancillary  and  supplemental  to  that 
of  Navigation  Co.  v.  Spalding,  35  C.  C.  A.  295,  93  Fed.  280. 
But  said  proceedings  were  heard  and  determined  by  the  judge, 
and  not  by  the  court.  The  judge  at  chambers  had  no  juris- 
diction to  determine  in  that  proceeding  the  priority  of  liens 
as  between  said  judgment  creditor  and  said  Pacific  Companies. 
The  circuit  court  of  appeals  evidently  understood  (and  it  is 
so)  that  the  petition  for  the  appointment  of  a  receiver  and  for  a 
determination  of  the  priority  of  liens  was  to  be  heard  and  de- 
termined by  the  district  court,  and  not  by  the  judge  at  cham- 
bers, as  was  finally  done.  The  court,  in  the  opinion,  says: 
**The  same  may  be  said  with  respect  to  the  petition  to  the  state 
court  to  declare  a  priority  in  favor  of  the  judgment  in  the 
original  suit.'*  The  state  court  had  jurisdiction  to  hear  and 
determine  that  matter,  but  the  district  judge  did  not  have  such 
jurisdiction.  The  whole  difficulty  in  this  matter  apparently 
arose  out  of  the  fact  that  the  priority  of  the  liens  referred  to 
was  determined  by  the  district  judge,  instead  of  by  the  court. 

Counsel  for  petitioner  contend  that  whether  the  question 
of  priority  of  lien  can  be  heard  and  determined  at  chambers 
by  the  judge  depends  altogether  upon  the  construction  of  the 
statute,  and  that  construction  depends  upon  whether,  under 
Bates  V.  International  Co.  (C.  C),  84  Fed.  518,  these  sup- 
plementary statutes  may  be  construed  together;  and,  if  so, 
said  section  4509  empowers  the  judge  or  referee  to  order  the 
sale  of  the  property,  if  he  finds  the  property  to  be  subject 
to  the  payment  of  the  debt.  That  said  sections  must  be  con- 
strued together  in  the  case  at  bar  we  have  no  doubt,  and  that  the 
judge  or  referee  may  order  any  money  or  property  of  the 
judgment  debtor,  not  exempt  from  execution,  in  the  hands 
of  such  debtor,  or  in  the  hands  of  any  other  person,  to  be  ap- 
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plied  toward  the  satisfaction  of  the  judgment,  where  there 
is  no  adverse  claim  to  said  money  or  property.  But  section 
4510  must  he  construed  with  section  4509  and  the  other  sec- 
tions of  that  chapter,  Said  section  provides  that  if,  in  the 
proceedings  provided  by  said  sections  4507,  4508  and  4509, 
it  appears  to  the  court  or  judge  that  a  person  or  corporation 
alleged  to  have  property  or  money  of  the  judgment  debtor, 
or  to  be  indebted  to  him,  claims  an  interest  in  the  money,  or 
property  adverse  to  the  judgment  debtor,  or  denies  the  debt, 
the  judge  may  authorize  an  action  against  such  person  or  cor- 
poration. The  judge  is  not  empowered  in  that  proceeding  to 
hear  and  determine  the  rights  of  the  parties  to  the  property 
ur  money  under  that  state  of  facts,  but  may  order  an  action 
to  be  brought  for  that  purpose.  Counsel  for  petitioner  con- 
tends that  the  judge  in  6aid  proceeding  sat  as  a  chancellor,  and 
had  all  of  the  powers  of  one,  and  as  the  court  sal  as  his  own 
chancellor,  no  report  was  necessary  before  making  the  order 
determining  the  priority  of  liens.  The  provisions  of  said  sec- 
tion 4510  will  not  sustain  that  view,  for  the  reason  that  the 
judge's  powers  in  such  matters  are  limited,  by  the  provisions 
of  said  section,  to  making  an  order  to  bring  an  action  to  de- 
termine the  rights  of  the  respective  parties  to  the  property 
or  money  in  question.  He  cannot  proceed  and  try  that  ques- 
tion sitting  as  a  judge  at  chambers.  The  petition  for  a  re- 
hearing is  denied. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 
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POTTER  V,  TALKINGTOK 
[59  Pac.  362.] 
Jurisdiction — ^Void    Obdeb — Notice. — An    order  by    which    a    third 
party  a  stranger  to  the  suit  without  his  consent  is  made  a  party 
to  an  agreed  case,  under  the  provisions  of  chapter  2,  title  3,  of 
the  Revised  Statutes  of  Idaho,  is  without  authority  of  law  and 
all  the  proceedings  thereunder  are  coram  non  judioe. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Idaho  County. 
James  E.  Babb,  for  Appellant 

The  court  below  erred  in  granting  permission  to  file  a  com- 
plaint and  issue  a  summons  making  the  Lewiston  National 
Bank  a  party  defendant,  because  the  proceeding  was  statutory, 
and  no  authority  to  file  such  additional  complaint  is  given  by 
statute.  (Bev.  Stats.,  sees.  5068-5070.)  A  judgment  cannot 
be  founded  on  an  amended  complaint  filed  without  authority. 
{Fox  V.  Cosby,  2  Call    (Va.),  1.) 

James  W.  Reid,  for  Bespondents. 

No  brief  filed. 

W.  N.  Scales,  for  A.  W.  Talkington,  Eespondent,  refuses  to 
file  brief. 

HUSTON,  C.  J. — For  a  complete  understanding  of  this 
case,  which  is  a  sort  of  legal  conundrum,  it  is  necessary  to 
state  some  ancient  history.  "In  the  beginning^*  the  Lewiston 
National  Bank  brought  suit  to  foreclose  a  mortgage  against 
TeSt  and  others.  Judgment  and  decree  of  foreclosure  was 
made  in  favor  of  plaintiff  and  against  defendants.  From  this 
judgment  and  decree,  appeal  was  taken  by  certain  of  the  de- 
fendants. This  appeal  (was  dismissed  upon  motion  of  re- 
spondent. {Bank  v.  Tefft,  ante,  p.  104,  53  Pac.  271.)  A 
question  having  arisen  in  said  appeal  between  the  clerk  of  the 
court  and  the  appellants  as  to  costs  incurred  on  said  appeal, 
the  appealing  defendants  entered  into  a  stipulation,  by  which 
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they  submitted,  without  action,  to  the  district  court,  the  ques- 
tion involved,  which  was,  in  substance,  as  follows:  The  appel- 
lants, after  having  prepared  their  transcript  on  appeal,  sub- 
mitted the  same  to  the  attorney  of  the  respondent  for  certifica- 
tion or  suggestion  of  amendment.    Attorney  for  respondent 
refused   either  to  certify  or  suggest  amendments.    Attorney 
for  appellants  then  procured  the  certification  of  the  clerk,  for 
which  that  officer  made  a  charge  of  $150.    The  said  appel- 
lants, in  Potter  v.  Talhington,  5  Idaho,  316,  49  Pac.  14,  dis- 
agreeing with  the  clerk  as  to  the  amount  he  was  authorized  to 
charge  for  such  certification,  the  parties  entered  into  stipu- 
lation or  agreement  to  submit  the  question  involved  to  the 
decision  of  the  district  court,  under  the  provisions  of  chapter 
2,  title  3,  part  2,  of  the  Revised  Statutes  of  Idaho,  reserving 
the  right  of  appeal  from  the  decision  of  said  court  to  either 
party.     The  district  court  rendered  a  decision  thereon,  from 
which  decision  the  said  clerk  appealed  to  this  court,  where  the 
appeal  was  dismissed.     But  this  court,  however,  in  view  of  the 
fact  that  the  question  involved  the  fees  of  the  clerk,  announced 
its  views  as  to  the  fees  chargeable  by  such  oflBcers  in  cases 
like  that  then  imder  consideration,  which  were  in  favor  of  the 
contentions  of  said  clerk.     (See  Potter  v.  Talhington,  supra,) 
Upon  the  coming  down  of  the  remittitur  to  the  district  court 
in  said  cause,  the  attorney  for  the  respondents  herein  procured, 
without  notice  to  this  appellant,  an  order  from  the  district  court 
authorizing  him  to  make  this  appellant  a  party  defendant  in 
said  agreed  or  stipulated  case,  and  requiring  him  to  file  and 
serve  a  complaint  upon  said  appellant,  and  that  he  have  sixty 
days  within  which  to  file  said  complaint.     The  complaint  was 
not  filed  within  the  sixty  days,  but  on  the  sixty-first  day  after 
the  order  was  made  respondents'  attorney  did  file  a  complaint 
therein,  and  serve  same  upon  the  attorney  of  the  appellant. 
No  appearance  or  answer  thereto  was  made  by  appellant     On 
the  twenty-ninth  day  of  June,  1898,  respondents'  attorney  en- 
tered a  motion  in  said  cause  "to  Sitrike  from  the  files  of  the 
action  the  findings  of  fact  and  conclusions  of  law  filed  herein 
on  the  twenty-seventh  day  of  June,  1898;  also  to  strike  from 
the  files  of  the  action,  and  to  have  canceled  upon  the  judgment 
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docket  and  recorder's  record  of  Idaho  county,  ftate  of  Idaho, 
the  judgment  filed  and  entered  in  this  action  on  June  27, 
1898'' — this  being  the  pretended  judgment  in  the  case  of  Potter 
V.  Talkington,  from  which  an  appeal  was  taken  by  respondents 
in  this  case,  and  which  appeal  was  dismissed  by  this  court 
l>ef ault  of  appellant  was  entered  on  the  fourteenth  day  of  July, 
1898,  and  on  the  same  day  judgment  was  rendered  against  ap- 
pellant for  the  sum  of  $150  and  interest  from  date  of  judgment 
at  the  rate  of  seven  per  cent  per  annum  until  paid.  From  this 
judgment  ihis  appeal  is  taken. 

The  order  of  the  district  court  permitting  the  appellant  to 
be  made  a  party,  without  its  consent,  to  an  agreed  or  stipulated 
case,  under  the  provisions  of  chapter  2,  title  3,  part  2,  of  the 
Revised  Statutes,  to  which  the  appellant  was  a  stranger,  was 
without  authority  of  law,  and  all  proceedings  thereunder  were 
coram  nan  judice.  The  judgment  of  the  district  court  is  re- 
versed, with  costs  to  appellant 

Quarles  and  Sullivan,  JJ.,  concur. 


(November  23,  1899.) 

'  HAYS  V.  SIMMONS. 
[59  Pac.  182.] 
Removal  or  Public  Officeb. — ^A  proceeding  for  the  removal  of  an 
officer  under  section  7459  of  the  Kevised  Statutes,  is  not  required 
to  be  brought  by  Indictment  or  information  by  the  public  prose- 
cutor: Rankin  v,  Jauman,  4  Idaho,  53,  394,  36  Pac  503,  39  Pac. 
Ill,  affirmed. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Shoshone  County 

Patrick  Eeddy,  F.  C.  Robertson  and  Jones  &  Morphy,  for 
AppeUani 

Section  7459  is  essentially  penal,  and  provides  for  a  criminal 
proceeding.  (Fitch  v.  Board  of  Supervisors  etc.,  122  Cal.  285, 
b4.  Pac.  901.)     In  the  case  of  Kilbum  v.  Law,  111  CaL  237;,  43 
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Pac.  615,  the  supreme  court  of  California,  without  a  dissenting 
voice,  held  distinctly  that  proceedings  under  section  772  of  the 
Penal  Code  of  California,  which  is  identical  with  section  7459 
of  the  Penal  Code  of  Idaho,  was  a  penal  statute,  and  the  pro- 
ceedings thereunder  were  of  a  criminal  nature.  Section  8,  ar- 
ticle 1  of  the  constitution  of  Idaho  reads  as  follows:  'Tfo  per- 
son shall  be  held  to  answer  for  any  felony  or  criminal  ofF^ise 
of  any  grade  unless  on  presentment  or  indictment  of  a  grand 
jury,  or  on  information  of  the  public  prosecutor  after  a  com- 
mitment by  a  magistrate,  except  in  cases  of  impeachment'* 
This  is  exclusive;,  and  no  other  procedure  is  allowed  for  the 
punishment  of  crime  in  this  state,  and  it  is  directly  contrary 
to  the  procedure  prescribed  in  section  7459.  Whether  a  crime 
was  committed  and  what  court  had  jurisdiction,  or  under  what 
provision  of  the  Penal  Code  the  proceedings  were  to  be  had,  is 
to  be  determined  from  the  facts  alleged  in  the  complaint,  and 
not  from  the  statement  of  the  pleader.  (Rankin  v.  Jauman, 
4  Idaho,  63,  36  Pac.  503.)  The  complaint  shows  that  the 
proceedings  should  have  been  under  section  7445  of  the  Penal 
Code.  (Grossman  v,  Lesher,  97  Cal.  382,  32  Pac.  449.)  The 
section  referred  to  contemplates  and  expressly  requires  that  the 
information  must  be  under  oath,  and  must  allege  that  the  party 
charged  has  been  guilty.  If  a  public  oflScer  may  be  accused 
and  assailed  upon  the  information  and  belief  of  any  person,  he 
has  no  protection  in  the  law.  Allegations  on  information  and 
belief  are  too  ambiguous  and  uncertain  to  be  made  the  basis 
of  a  charge  against  any  person.  (See  In  re  Hotchkiss,  58  Cal. 
39.) 

J.  H.  Hawley,  W.  E,  Borah  and  J.  H.  Forney,  for  Eespond- 

ent. 

A  party  need  not  be  guilty  of  crime  in  order  to  lay  a  suffi- 
cient basis  for  his  removal  as  a  public  officer.  His  offende  may 
consist  of  nothing  more  than  a  failure  to  perform  the  duties 
of  the  office;  still  he  may  be  removed.  On  the  other  hand, 
his  conduct  may  be  such  as  to  constitute  crime,  such  as  ex- 
tortion, and  for  this  he  may  be  removed  and  also  convicted  of 
a  crime  and  sent  to  the  penitentiary,  or  he  may  be  removed 
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and  not  prosecuted  at  all.  The  object,  therefore,  of  the  stat- 
ute is  simply  to  rid  the  public  of  incompetent  and  unfaithful 
officers.  But  it  seems  to  us  that  every  feature  of  this  ques- 
tion has  been  settled,  not  only  by  the  decisions  in  California, 
but  by  the  decision  of  our  own  supreme  court.  Since  the 
adoption  of  the  constitution  this  statute  has  been  before  the 
mipreme  court,  and  the  supreme  court  has  held  it  constitutional, 
and  has  passed  expressly  upon  the  particular  point  raised  by 
the  appellants*  brief.  (Rankin  v.  Jauman,  4  Idaho,  63, 
36  Pac.  603;  Rankin  v.  Jauman,  4  Idaho,  394,  39  Pac.  1111.) 
Thia  same  statute  has  long  been  upon  the  statute  books  of  Cal- 
ifornia, and  repeatedly  upheld  and  construed,  but  at  all  times 
adversely  to  the  views  of  the  learned  counsel  for  appellants. 
{In  re  Marks,  46  Cal.  199;  Triplett  i;.  Munter,  60  Cal.  644; 
Smith  V.  Ling,  68  Cal.  324,  9  Pac.  171;  Fraser  v.  Alexander, 
76  Cal.  147,  16  Pac.  757;  Woods  v.  Vamum,  83  Cal.  46,  23 
I'ac.  137;  In  re  Stow,  98  Cal.  687,  33  Pac.  490;  Woods  v.  Var- 
num,  85  Cal.  639,  24  Pac.  843 ;  Grossman  v.  Lesher,  97  Cal.  383, 
32  Pac.  449;  State  v.  Cannon,  47  La.  Ann.  278, 16  South.  672.) 
The  charge  under  this  section  of  the  statute  may  be  a  written 
charge  by  private  persons,  and  need  not  be  by  indictment  or 
information  in  the  name  of  the  people.  (Woods  v.  Vamum, 
86  Cal.  639,  24  Pac.  843.) 

Per  CURIAM. — The  principal  contention  upon  which  appel- 
ants  sedc  a  reversal  i^  that  the  appellants  were  not  prosecuted 
by  indictment  or  information  filed  by  the  public  prosecutor. 
This  contention  and  all  the  other  points  raised  by  appellants 
in  this  appeal  were  considered  and  passed  upon  by  this  court  in 
the  case  of  Rankin  v.  Jauman,  4  Idaho,  63,  394,  36  Pac.  603,  and 
89  Pac,  1111.  Upon  authority  of  those  cases  the  judgment  of 
the  district  court  in  this  case  is  affirmed^  with  costs  to  respond- 
ent. 
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(November  23,  1899.) 

HAYS  y.  YOUNG,  Sheriff. 

[59  Pac  1113.] 

APPEAL  from  District  Court,  Shoshone  County. 

Same  attorneys  and  same  briefs  as  in  case  of  Hays  v.  £f»n- 
mons,  ante,  p.  651. 

Per  CURIAM. — The  questions  in  this  ease  being  identical 
with  those  in  the  case  of  Hays  v.  Simmons,  ante,  p.  651,  59 
Pac.  182,  by  agreement  of  counsel  the  cases  were  argued  to- 
gether, and  the  same  judgment  will  be  entered  in  this  case  as 
in  the  case  of  Hays  v.  Simmons.  The  judgment  of  the  district 
court  is  affirmed,  with  costs  to  respondent 


(November  24,  1899.) 

BOWEN  V.  HAEPBR 
[69  Pac.  179.] 

Service  of  Sukmons  Out  or  the  State— Default— Void  Judg- 
ment.— When,  after  order  for  publication  of  summons  against 
an  absent  defendant  has  been  duly  made,  the  summons  is  per- 
sonally served  on  such  absent  defendant  out  of  the  btate,  sucK 
service  does  not  become  complete  until  the  expiration  of  the  time 
prescribed  in  the  order  for  publication;  and  where  such  order 
prescribed  one  month  for  such  publication,  as  in  the  case  at  bar,  the 
defendant  served  out  of  the  state  has  one  month  and  forty  days 
in  which  to  answer  and  a  default  judgment  entered  against  him 
during  said  time  is  void  and  will  be  reversed  on  appeaL 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Elmore  County. 

W.  C.  Howie,  for  Appellant. 

The  default  of  Jolm  E.  Harper  in  this  cause  was  improperly 
entered.  The  service  of  the  summons  was  not  complete  until 
one  month  after  service  on  John  E.  Harper  on  March  21,  1898^ 
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and  Harper  had  forty  days  after  that  to  answer,  or  all  of  April 
30th.  (Rev.  Stats.,  sec.  4146;  Abrahams  v.  Mitchell,  8  Abb. 
Pr.  123;  Fishe  v.  Anderson,  12  Abb.  Pr.  8;  Brooklyn  Trust  Co. 
V.  Buhmer,  49  N".  Y.  84;  Market  Nat,  Bank  v.  Pacific  Nat. 
Bank,  89  N.  Y.  397;  Tomlinson  v.  Van  Vechten,  6  How.  Pr. 
199;  Orewell  v.  Henderson,  5  Cal.  465.)  John  B.  Harper  not 
being  in  default,  a  judgment  against  him  by  default  is  void. 
{Morton  v.  Morton,  16  Colo.  358,  27  Pae.  718;  Oibson  v.  Smith, 
1  Colo.  7;  Orewell  v.  Henderson,  5  Cal.  465.) 

W\Tnan  &  Wyman,  for  Respondent,  cite  no  authorities  on 
the  point  not  decided  by  appellant's  counsel. 

QUARLES,  J. — The  plaintiff  commenced  thid  action  in  the 
court  below  to  foreclose  a  mori;gage.  Two  of  the  defendants 
were  served  with  summons  in  this  state;  one  John  E.  Harper, 
the  principal  defendant,  being  absent.  Order  for  publication 
of  summons  against  said  absent  defendant,  Harper,  was  duly 
made  February  10,  1898.  In  lieu  of  publication  of  the  sum- 
n)ons,  the  plaintiff  caused  the  summons  and  copy  of  complaint 
to  be  served  upon  said  defendant.  Harper,  personally  on  the 
twenty-first  day  of  February,  1898,  in  the  city  of  Chicago,  in 
the  state  of  Illinois.  The  default  of  said  defendant,  Harper, 
was  entered  by  the  clerk  in  the  action  on  April  19,  1898.  April 
25,  1898,  said  defendant.  Harper,  filed  a  motion  to  set  said  de- 
fault aside,  upon  the  ground  that  the  same  was  entered  before 
the  time  of  said  defendant  to  answer  had  expired,  and  there- 
after filed  a  demurrer  to  the  complaint.  On  May  5,  1898,  said 
motion  came  on  to  be  heard,  and  was  denied ;  and  on  the  same 
day,  on  evidence  heard  on  behalf  of  the  plaintiff,  the  court  en- 
tered its  decree  of  foreclosure  in  favor  of  the  plaintiff. 

The  principal  question  before  us  is.  Was  the  default  of  the 
absent  defendant  prematurely  entered?  If  so,  the  court  below 
should  have  granted  said  defendant's  motion  to  set  the  default 
aside,  and  its  failure  so  to  do  wa3  reversible  error.  The  solu- 
tion of  this  question  depends  upon  the  construction  to  be  given 
to  section  4146  of  the  Revised  Statutes,  which  section  is  as  fol- 
lows: "The  order  must  direct  the  publication  to  be  made  in 
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a  newspaper  to  be  designated  as  the  most  likely  to  give  notice 
to  the  person  to  be  served,  and  for  such  length  of  time  as  may 
be  deemed  reasonable,  at  least  once  a  week;  but  publication 
against  a  defendant  residing  out  of  the  territory  or  absent  there- 
from mnst  not  be  less  than  one  montii.  In  case  of  pablica^ 
tion,  where  the  residence  of  a  nonresident  or  absent  defendant 
is  known,  the  court  or  judge  mu^t  direct  a  copy  of  the  summona 
and  complaint  to  be  forthwith  deposited  in  the  postoffice,  di- 
rected to  the  person  to  be  served  at  his  place  of  residence.  When 
publication  is  ordered,  personal  service  of  a  copy  of  the  sum- 
mons and  complaint  out  of  the  territory  is  equivalent  to  pub- 
lication and  deposit  in  the  postoffice;  and  in  either  case  the  ser- 
vice of  the  summons  is  complete  at  the  expiration  of  the  time 
prescribed  by  the  order  for  publication/'  A  careful  examina- 
tion of  this  statute  convinces  us  that  the  legislature  intended 
that  the  service,  when  made  personally  out  of  the  state,  should 
not  be  regarded  as  complete  until  the  expiration  of  the  time 
prescribed  for  the  publication  in  the  order  therefor.  The  order 
for  publication  in  the  case  at  bar  prescribed  one  month  as  the 
time  during  which  the  summons  should  be  published  in  the 
newspaper  designated  in  the  order.  The  month  would  neces- 
sarily commence  with  the  first  publication,  if  the  service  had 
been  made  by  publication.  The  first  publication  in  such  case 
would  be  the  date,  and  the  only  date,  from  which  to  compute 
the  one  month.  It  would  not  do  to  commence  to  compute  it 
from  the  date  of  the  order,  for  the  statute  says  that  the  service 
becomes  complete  with  the  expiration  of  the  time  prescribed  by 
the  order.  ITie  qualifying  words,  ''in  either  case,*'  in  the  last 
clause  of  the  statute  under  consideration  relate  to  both  of  the 
modes  of  serving  the  summons  upon  the  absent  defendant  pro- 
vided for  in  said  statute — ^i.  e.,  in  case  of  publication  of  the  sum- 
mons and  in  case  of  personal  service  out  of  the  state.  In  the 
first  case,  the  service  becomes  complete  at  the  expiration  of  the 
time  prescribed  in  the  order  for  publication,  computing  from 
the  date  of  the  first  publication;  and  in  the  last  case  it  becomes 
complete  at  the  expiration  of  such  time,  computing  from  the 
date  of  making  the  personal  service  out  of  the  state.  In  the 
case  at  bar  the  personal  service  was  made  out  of  the  state  on 
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the  twenty-first  day  of  Febniary.  The  service,  under  the  stat- 
ute, was  not  complete  until  the  expiration  of  one  month  from 
February  21st.  In  other  words,  it  required  the  lapse  of  time — 
one  month — ^to  complete  the  service.  The  defendant  had  forty 
days  from  the  time  the  service  became  complete  in  which  to 
answer.  The  service  did  not  become  complete  prior  to  the  com- 
mencement of  the  twenty-first  day  of  March.  From  March 
2l8t  to  April  19th  is  less  than  forty  days.  Hence,  we  are  bound 
to  hold  that  the  default  of  the  defendant,  Harper,  was  prema- 
turely entered  and  void,  and  that  the  same  should  have  been  set 
aside,  and  said  defendant  heard  upon  the  demurrer.  See  au- 
thoritiee  construing  tbc  same  statutory  provision  aa  follows: 
Qrewell  v.  Henderson,  5  Cal.  465 ;  Trust  Co.  v.  BvJmer  49  N. 
y.  84;  Market  Nat.  Bank  of  New  York  v.  Pacific  Nat.  Bank 
of  New  York.  89  N.  Y.  397.  The  judgment  appealed  from  is 
reversed,  and  the  cause  remanded  to  the  district  court  for  fur- 
ther proceedings  consistent  with  this  opinion.  Costs  of  appeal 
awarded  to  the  appellant. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(November  27,  1899.) 
In  be  PAUL  CORCORAN. 

[69   Pac.    18.] 

Habeas  Corpus — Grand  Jury. — In  an  application  for  a  writ  of 
habeas  corpus,  the  matter  of  the  drawing,  summoning  and  im- 
paneling of  the  grand  jury,  which  found  indictment  under  which 
the  petitioner  was  convicted,  are  not  proper  matters  for  consid- 
eration, such  questions  being  subject  to  review  only  on  appeal  or 
writ  of  error. 

6ahe. — In  this  case  the  objections  raised  to  the  legality  of  the 
grand  jury  examined  and  held  to  be  untenable. 

Criminal  Law— Section  8500  of  the  Revised  Statutes  not  Re- 
pealed.— ^The  provisions  of  section  8500  of  the  Revised  Statutes, 
providing  for  the  sentence  of  persons  convicted  of  crimes  punish- 
able by  imprisonment  in  the  state  penitentiary  has  not  been  re- 
pealed or  modified  by  subsequent  legislation. 
(Syllabus  by  the  court.) 
Idaho,  Vol.  6-42 
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Argument  for  the  State. 

Original  proceediBg  in  supreme  court.  Application  for  writ 
of  habeas  corpus, 

P.  Beddy  and  Alfred  A.  Fraser,  for  Petitioner. 

The  judgment  in  this  case  ip  void,  for  the  reason  that  in 
addition  to  the  punishment  provided  by  law  for  the  offense,  he 
was  sentenced  to  seventeen  years  at  hard  labor.  A  judgment 
in  excess  of  that  provided  by  law  is  absolutely  void.  (Ex  parte 
Cox,  3  Idaho,  530,  32  Pac.  197;  Ex  paHe  Yarbrough,  HO  TJ. 
S.  651,  4  Sup.  Ct.  Bep.  152;  People  v.  Liscomb,  60  N".  Y.  559, 
19  Am.  Bep.  211;  Ex  parte  BerncH,  62  Cal.  524;  Ex  parte 
Lange,  18  Wall.  163;  Ex  paHe  Wilson,  114  U.  S.  417,  5  Sup. 
Ct.  Bep.  935;  Ex  parte  Page,  49  Mo.  291;  Ex  parte  Nielsen, 
131  U.  S.  176,  9  Sup.  Ct.  Bep.  672.) 

S.  H.  Hays,  Attorney  General,  W.  E.  Borah,  Hawley  &  Puck- 
ett  and  J.  H.  Forney,  for  the  State. 

Under  provisions  of  section  3961  the  court  may,  for  good  cause, 
discharge  regularly  drawn  and  summoned  jurors,  and  order  open 
venire  for  jurors  to  try  the  cause  at  the  term  for  which  juros  were 
regularly  drawn.  (Simmons  v,  Cunningham^  4  Idaho,  426, 
39  Pac.  1109.)  To  the  same  effect  are  the  following  authorities: 
People  V,  Durrani,  116  Cal.  179,  48  Pac.  75;  Babcoch  v.  People, 
13  Colo.  615,  22  Pac.  817;  ChaHz  v.  Territory  (Ariz.),  32  Pac. 
166;  Machy  v.  People,  2  Colo.  13;  State  v.  King,  9  Mont.  445, 
24  Pac.  265.  We  think  the  provision  of  the  statute  directing 
the  ordering  of  the  grand  jury  by  the  court,  although  it  con- 
tains the  word  "must,^'  is  simply  directory  to  the  court,  and  if 
for  any  reason  it  is  not  done,  the  other  provision  of  the  statute 
may  be  followed.  (State  v.  Krug,  12  Wash.  288,  41  Pac.  127; 
Weeks  v.  State,  31  Miss.  490;  Johnson  v.  State,  33  Miss.  363; 
State  V.  Smith,  67  Me.  328.)  The  errors  claimed,  even  if  they 
existed,  were  not  jurisdictional,  and  mere  errors  and  irregular- 
ities will  not  be  inquired  into  on  a  hearing  of  this  kind.  Errors 
in  summoning  a  grand  jury  will  not  be  considered  on  habeas 
corpus.  (In  re  Beits,  36  Neb.  282,  54  N.  W.  524;  Ex  parte 
Warris,  28  Fla.  371 ,  9  South.  718;  ^x  paHe  Springer,  1  Utah, 
214.)     The  grand  jury  was  at  least  a  de  facto  body,  and  ita 


Digitized  by  VjOOQIC 


Nov.  1899.]  In  be  Paul  Corcobak.  669 

Opinion  of  the  Court — ^Huston,  G.  J. 

acts  cannot  be  questioned  here.  (State  v.  Noyes,  87  Wis.  340, 
41  Am.  St.  Rep.  45,  58  N.  W.  386,  27  L.  R.  A.  776;  State  v. 
Marsh,  13  Kan.  696;  Sage  v.  State,  127  Ind.  15,  26  N.  E.  667; 
In  re  Gannon,  69  Cal.  541,  11  Pac.  240;  State  v.  Belvel,  89 
Iowa,  405,  56  N.  W.  545;  People  v,  Reigel,  120  Mich.  78,  78  N. 
W.  1017;  Ex  parte  Twohig,  13  Nev.  302;  State  v.  Petrea,  92 
N.  Y.  128.)  Assuming  that  the  judgment  is  erroneous  as  to 
the  provision  for  hard  labor,  still  it  can  only  be  corrected  upon 
a  writ  of  error,  and  in  no  event  is  the  defendant  entitled  to 
a  release  under  a  writ  of  habeas  corpus.  (United  States  v. 
Pridgeon,  153  U.  S.  631,  14  Sup.  Ct  Rep.  746;  Ex  parte  Bond, 
9  S.  C.  80,  30  Am.  Rep.  20;  Church  on  Habeas  Corpus,  sec. 
372.)  It  is  held  that,  although  the  court  might  have  rendered 
an  erroneous  judgment,  such  as  imposing  hard  labor,  when  not 
allowed,  or  rendered  a  severer  sentence  than  allowed,  still  these 
things  must  be  corrected  by  an  appeal  or  writ  of  error,  and 
cannot  be  considered  on  a  writ  of  habeas  corpus.  (In  re  Grah' 
am,  74  Wis.  450, 17  Am.  St  Rep.  174,  43  N.  W.  148;  Sennott's 
Ca^,  146  Mass.  489,  4  Am.  St.  Rep.  344,  16  N.  E.  448;  Ex 
parte  Ryan,  17  Nev.  139,  28  Pac.  1040;  In  re  Swan,  150  TJ.  S. 
637,  14  Sup.  a.  Rep.  226;  Ex  paHe  Gibson,  89  Ala.  174,  7 
South.  833 ;  Church  on  Habeas  Corpus,  sec.  372 ;  In  re  Paschal, 
66  Kan.  123,  42  Pac.  373;  Ex  parte  Max,  44  Cal.  579;  State  v. 
Sloan,  65  Wis.  647,  27  N.  W.  616;  People  v.  Jacobs,  66  N.  Y.  8; 
Ex  parte  Gibson,  31  Cal.  628,  91  Am.  Dec.  546;  People  v.  Lis- 
comb,  60  N.  Y.  559,  19  Am.  Rep.  211 ;  People  v.  Kelley,  97  N. 
Y.  213;  Eisner  v.  Shrigley,  80  Iowa,  30,  45  N.  W.  393;  Ex 
parte  Lange,  18  Wall.  163;  In  re  Graham,  138  U.  S.  461,  11 
Sup.  Ct.  Rep.  363;  7n  re  Taylor,  7  S.  Dak.  382,  58  Am.  St.  Rep. 
843,  64  N.  W.  263;  Ex  parte  Arras,  78  Cal.  304,  20  Pac.  683.) 

HUSTON,  C.  J. — The  petitioner  was  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  confinement  in  the  state 
penitentiary  at  hard  labor  for  the  period  of  seventeen  years. 
Application  is  made  for  a  writ  of  habeas  corpvs,  which  applica- 
tion is  based  upon  several  grounds.  The  jumbled,  incoherent, 
and  repetitive  manner  in  v.liich  the  grounds  upon  which  the 
writ  is  asked  are  stated  in  the  briefs  of  counsel  for  tlie  peti- 
tioner renders  it  somewhat  difficult  to  treat  or  consider  them 
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seriatim.    We  will  therefore  consider  them  as  they  appear  to 
us  in  the  briefs  of  eoimsel. 

The  primary  contention  is,  as  set  forth  in  the  principal  brief, 
^'that  the  judgment  and  sentence  is  void,  because  the  court 
never  acquired  jurisdiction  of  the  person  of  defendant,  or  of 
the  offense  set  forth  in  the  judgment  and  commitment*';  and 
this,  because,  as  is  contended,  the  grand  jury  which  found  the 
indictment  upon  which  the  petitioner  was  tried  and  convicted 
was  not  summoned  and  impaneled  as  required  by  law.  In  sup- 
port of  this  position,  petitioner's  counsel  set  forth  the  proceed- 
ings of  the  court  in  the  matter  of  summoning  the  grand  jury, 
as  the  same  appears  in  the  record,  which  is  as  follows: 
'In  the  Matter  of  Drawing  and  Summoning  a  Grand  Jury/' 

'^t  satisfactorily  appearing  to  the  court  that  a  grand  jury 
will  be  required  at  this  term  of  court,  and  that  the  same  has  not 
been  drawn  or  summoned  to  attend,  it  is  therefore  ordered  that 
the  coroner,  and  acting  sheriflE  of  said  county  summon,  as 
provided  by  law,  twenty  good  and  lawful  men  of  this  county  to 
be  and  appear  at  the  courthouse  of  said  county,  at  Wallace,  at 
2  o'clock  P.  M.,  on  June  12,  A.  D.  1899. 

''Done  in  open  court,  this  eighth  day  of  June,  A.  D.  1899. 
(Signed)     "GEOBGE  H.  STEWART, 

"Judge." 

.  It  should  be  stated  in  limine  that  it  is  shown,  both  by  the 
return  to  the  writ  of  habeas  corpus  herein,  as  well  as  by  public 
records,  of  which  we  take  judicial  notice,  that  at  the  general 
election  held  in  November,  1898,  the  county  seat  of  Shoshone 
county  was,  by  vote  of  the  qualified  electors  of  said  county, 
changed  from  the  town  of  Murray,  to  the  town  of  Wallace,  and 
that  the  jury,  which  counsel  for  petitioner  claims  had  already 
been  drawn,  was  drawn  at  the  town  of  Murray,  after  such  re- 
moval of  the  county  seat  to  the  town  of  Wallace.  The  law 
provides  that  the  jury  shall  be  drawn  at  the  office  of  the  clerk, 
which  is  required  to  be  kept  at  the  county  seat,  and,  the  law 
not  having  been  complied  with  in  the  drawing  of  such  jury,  the 
statement  of  the  district  judge  in  his  order  that  no  jury  had 
fceen  drawn  was  entirely  correct.     It  is  contended  by  counsel 
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for  the  petitioner  that  "the  court  had  no  power  or  authority  to 
make  such  order,  and  it  was  therefore  null  and  void.'* 

Section  3952  of  the  Revised  Statutes,  as  the  same  stood  prior 
to  the  amendatory  act  of  February  7,  1899  (see  Idaho  See©. 
Laws,  1899,  p.  335),  was  as  follows:  "Not  less  than  fifteen  nor 
more  than  thirty  days  before  the  commencement  of  any  term 
of  the  district  court,  the  judge  thereof,  if  a  jury  will  be  re- 
quired therefor,  must  make  and  file  with  the  clerk  an  order  that 
one  be  drawn.  The  numiber  to  be  drawn  must  be  fixed  in  the 
order;  if  to  form  a  grand  jury,  it  must  be  twenty,  and  if  a 
trial  jury,  such  number  as  the  judge  may  direct.*'  By  the 
amendatory  act  referred  to,  said  section  was  made  to  read  as 
follows :  "The  district  court  or  the  judge  thereof,  if  a  jury  will 
be  required  at  any  term  of  the  district  court,  must  make  and 
file  with  the  clerk  an  order  that  one  be  drawn.  The  number  to 
be  drawn  must  be  fixed  in  the  order;  if  to  form  a  grand  jury, 
it  must  be  twenty,  and  if  a  trial  jury,  such  number  as  the  judge 
may  direct''  It  will  be  seen  that  the  only  change  made  in  the 
section  by  thii>  amendment  is  the  elimination  therefrom  of  the 
time  within  which  such  order  must  be  made,  to  wit :  "Not  less 
than  fifteen  nor  more  than  thirty  days  before  the  commence- 
ment of  any  term  of  the  district  court.''  The  purpose  and  in- 
tent of  the  legislature  in  the  enactment  of  this  amendment  is 
palpable,  and  yet  counsel  for  petitioner  most  vehemently  con- 
tends that  this  amendatory  act  repealed  section  3961  of  the 
Bevised  Statutes.  This  latter  section  is  as  follows :  "Sec.  3961. 
Whenever  jurors  are  not  drawn  and  summoned  to  attend  any 
court  of  record,  or  a  suflScient  number  of  jurors  fail  to  appear, 
such  court  may,  in  its  discretion,  order  a  sufficient  number  to 
be  drawn  and  summoned  to  attend  such  court;  or  it  may,  by 
order  entered  on  its  minutes,  direct  the  sheriff  of  the  count)! 
to  summon  so  many  good  and  lawful  men  of  his  county  to  serve 
as  jurors  as  the  case  may  require.  And  in  either  case  such 
jurors  must  be  summoned  in  the  manner  provided  by  the  prer 
ceding  section."  This  contention  of  counsel  rests  entirely  upon 
the  assumption  that  section  2  of  the  amendatory  act  provides 
that  "all  acts  and  parts  of  acts  in  confiict  with  this  act  are 
hereby  repealed,"  and  that  the  provisions  of  section  3961  aret 
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in  conflict  with  section  3952  as  amended.  It  will  hardly  be 
contended,  we  apprehaid,  that  th«re  wa«  any  conflict  between 
section  3952  and  section  3961  before  the  amendatory  act  was 
passed,  and  how  the  amendment,  which  consists  solely  of  strik- 
ing out  from  said  section  of  the  time  within  which  the  order 
of  the  court  directing  the  drawing  of  the  jury  should  be  made, 
can  create  a  conflict  is  entirely  beyond  our  comprehension- 
I  This  whole  question  was  before  this  court  in  the  case  of 
Simmons  v.  Cunmnghaan,  4  Idaho,  426,  39  Pac.  1109;  and 
the  action  of  the  district  court  in  that  case  was  sustained*  The 
conditions  existing  in  Shoshone  county  at  the  time  of  the  trial 
in  Simmons  v,  Cunningham;  or  at  the  commencement  of  the 
term  at  which  said  trial  was  had,  were,  only  in  a  lesser  degree, 
the  same  as  existed  at  the  opening  of  the  term  at  which  the 
petitioner  was  tried  and  convicted;  and  the  court,  upon  peti- 
tion of  the  bar  of  Shoshone  county,  adjourned  the  term  from 
July  7th  to  July  16th,  and  discharged  all  jurors  theretofore 
drawn  for  such  term.  On  the  convening  of  the  court ;  on  July 
16th,  a  venire  was  issued,  as  provided  in  section  3961,  and  tiiis 
action  of  the  district  court  was  aflirmed  by  this  court  In  the 
case  at  bar  a  much  more  serious  condition  of  affairs  existed. 
For  a  period  of  some  eight  years  the  organization  known  as  the 
''Miners*  Union*'  had  had  almost  absolute  control  of  the  afiEaira 
of  Shoshone  county;  the  election  of  all  officers  of  the  county 
had  been  controlled  by  that  organization ;  all  business  was  sub- 
ject to  their  domination  and  dictation;  crimed  of  the  most 
heinous  character  had  been  committed  with  impunity;  and  so 
intimidated  had  been  the  law-abiding  portion  of  the  county,  who 
were  vastly  in  the  minority,  that  any  investigation  of  such 
crimes  was  practically  impoefeible.  That  this  condition,  of 
things  had  existed  from  1892  is  matter  of  history.  It  is  also 
matter  of  history  that  on  April  29,  1899,  a  mob  of  something 
about  one  thousand  in  numbers,  composed  of  members  of  the 
organization  known  as  the  "Miners*  Union,"  and  many  of 
whom  were  maaked,  coming  from  the  various  mining  camps 
in  said  county,  overpowering  the  railroad  employees,  came  by 
train  to  Wardner  Junction,  in  said  county,  destroyed  several 
hundred  thousand  dollars  of  property,  and  committed  two  mur^ 
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^rs.  The  county  commissionerB  ^  the  sheriflE,  and  the  prosecnt- 
ing  attorney  of  said  county  were  notoriously  known  to  be, 
if  not  members  of  said  organization,  openly  in  sympathy  with 
them.  On  May  4,  1899,  such  was  the  condition  of  things  in 
^aid  Shoshone  county,  by  reason  of  the  unlawful,  treasonable, 
and  murderous  acts  of  said  organization  known  as  the  ^'Min- 
ers' Union,*'  and  the  members  thereof,  that  the  governor  of 
Idaho  issued  his  proclamation,  declaring  said  Shoshone  county 
in  a  state  of  insurrection,  and  calling  upon  the  federal  govern- 
ment for  aid  in  the  maintenance  of  the  law  therein.  At  the 
convening  of  the  district  court  in  said  Shoshone  county,  on 
the  eighth  day  of  June,  1899,  the  district  judge  found  the 
officers  of  said  county  heretofore  named  under  arrest  by  the 
military  authorities.  It  is  for  one  of  the  murders  committed 
by  said  mob  on  the  twenty-ninth  day  of  April,  1899,  that  the 
petitioner  was  indicted  and  convicted.  Under  the  conditions 
above  described,  the  district  court  ordered  a  jury  to  be  sum- 
moned under  the  provisions  of  section  3961  of  the  Bevised 
Statutes,  and  this  action  of  the  district  court  we  consider 
legal,  proper,  and  highly  commendable.  We  might  have  dis- 
posed of  so  much  of  this  case  upon  the  ground  that  none  of 
these  questions  involving  the  drawing,  summoning,  and  im- 
paneling of  the  grand  jury  are  properly  inquirable  into  upon 
#n  application  for  a  writ  of  habeas  corpys.  We  have  not,  how- 
ever, done  so,  but  have  preferred  rather  to  examine  the  ques- 
tiona  raked  by  counsel  for  petitioner,  notwithstanding  what 
appeared  to  us  their  frivolous  and  utterly  untenable  character. 
It  seems  to  be  one  of  the  methods  of  this  organization  known 
M  the  '^Miners'  Union,**  whenever  an  attempt  is  made  to  bring 
Ihem  to  account  for  their  unlawful,  barbarous,  and  murderous 
acts,  to  at  once  commence  an  attack  upon  the  legally  constituted 
authorities  who  are  endeavoring  to  enforce  and  maintain  the 
law,  and  by  their  false  clamor  seek  to  excite  sympathy  for  the 
malefactors;  and  such  action,  by  virtue  of  the  recognized  "free- 
dom of  the  press**  in  this  country,  always  finds  an  echo,  and 
too  frequently  indorsement,  with  that  portion  of  the  press 
whose  moral  principles  ^re  governed  and  controlled  by  what  is 
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for  thdr  gain.  Thousands  of  miles  from  the  scene  of  the 
transactions  they  assume  to  judge  and  criticise.  Ttese  'lead- 
ing journals  of  civilization"  hes^itate  not,  upon  no  other  au- 
thority than  the  lurid  repori»  of  their  "scoop"  friends,  based 
upon  the  statements  of  known  malefactors  and  their  advocates 
foid  defenders,  to  assail  indiscriminately  the  legally  constituted 
authorities  of  a  community  or  state  for  their  efforts  to  main- 
tain the  law,  and  protect  persons  and  property,  within  their 
jurisdiction.  In  keeping  with  this  custom  and  rule,  both  the 
executive  and  judiciary  of  the  state  have  been  assailed  in 
terms  of  unmeasured  vituperation  for  simply  doing  their  duty 
under  their  oath  of  oflBce. 

We  have  not  attempted  to,  nor  do  we  deem  it  essential  that 
we  should  follow  counsel  through  all  the  vagaries  of  a  volumi- 
nous brief  wherein  they  seek  to  establish  their  contention  that 
the  grand  jury  which  found  the  indictment  under  which  the 
petitioner  was  convicted  was  not  a  legal  body.  We  have  shown 
that  said  grand  jury  was  a  legal  body,  duly  summoned  and  im- 
paneled under  the  statutes  of  Idaho  and  with  thai  we  are,  and 
coimsel  must  be,  content. 

It  is  further  contended  by  counsel  for  petitioner  that  the 
judgment  and  sentence  of  the  district  court  is  void  for  the 
leason  that  it  subjects  the  petitioner  to  "confinement  at  hard 
labor"  in  the  state  penitentiary.  Section  8500  of  the  Bevised 
Statutes  of  Idaho,  is  as  follows:  "The  penitentiary  building 
erected  and  conducted  by  the  United  States,  in  the  county 
of  Ada,  is  the  territorial  prison  of  the  territory  of  Idaho, 
wherein  must  be  confined  for  reformation  and  punishment, 
and  employed  at  hard  labor,  all  offenders  convicted  and  sen- 
tenced according  to  law  to  imprisonment  in  the  territorial 
prison;  and  all  persons  convicted  of  crime  against  the  laws  of 
this  territory  and  sentenced  to  confinement  in  the  territorial 
prison  must  be  sentenced  to  hard  labor  during  the  term  of 
their  confinement  and  must  perform  such  labor  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  governor  of 
the  territory,  the  United  States  marshal  and  the  territorial 
treasurer;  and  they  may  make  regulations  for  working  pris- 
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aners  outside  of  the  prison  walls  between  sunrise  and  snnset/' 
The  first  legislature  under  statehood  enacted  a  law  for  the 
government  and  management  of  the  state  penitentiary,  the 
penitentiary  building  theretofore  erected  and  conducted  by  the 
United  States  having  been  transferred  to  the  state  by  the  fed- 
eral government.  (See  Sees.  Laws  1891,  p.  21.)  The  legis- 
lature of  Idaho,  at  its  session  in  1893,  amended  sections  2 
and  15  of  the  act  of  the  first  session  (see  Sess.  Laws,  1893, 
p.  155) ;  but  neither  the  act  of  1891  nor  the  act  of  1893  at- 
tempted or  did  not  affect  the  provisions  of  section  8500  of  the 
Bevised  Statutes,  in  regard  to  the  matter  under  consideration, 
nor  is  there  anything  in  either  of  those  acts  which  conflicts 
with  the  provisions  of  section  8500  of  the  Bevised  Statutes, 
directing  the  form  of  sentence  to  be  passed  upon  persons  con- 
victed of  crimes  punishable  by  imprisonment  in  the  state  peni- 
tentiary, and  the  same  may  be  said  of  the  amendatory  acts  of 
1899.  Those  acts  do  not  treat  of,  or  in  any  way  allude  to 
or  impinge  upon,  the  provisions  of  section  8500  of  the  Bevised 
Statutes,  under  consideration.  The  amendment  referred  to 
by  counsel  as  having  been  enacted  March  9,  1899,  refers  to 
certain  sections  of  the  law  of  1891  and  the  acts  amendatory 
thereof,  and  is  as  follows : 

'^Section  1.  That  section  savfin.XI)  of  an  act  entitled  *An 
act  to  provide  for  the  government  and  maintenance  of  the 
penitentiary  and  for  the  care  and  custody  of  state  prisoners,* 
approved  February  2,  1899,  be  amended  to  read  as  follows: 
*Sec.  7.  The  board  shall  have  authority  to  use  the  labor  of  the 
convicts  in  the  erection  of  a  wall  around  the  penitentiary  build- 
ings and  grounds,  and  in  the  construction  of  irrigating  and 
water  ditches  for  the  purpose  of  bringing  water  upon  said  peni- 
tentiary' grounds  as  in  the  opinion  of  said  board  may  be  neces- 
sary for  the  proper  cultivation  of  said  grounds  and  in  mak- 
ing such  other  improvements  and  repairs  to  said  buildings  and 
grounds  as  they  may  deem  proper  and  necessary,  and  in  the 
performance  of  any  labor  in  and  about  or  in  connection  with 
the  said  penitentiary  and  penitentiary  grounds  or  lands  or 
works  necessary  for  the  improvement  thereof.' 
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^^Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this  act 
are  hereby  repealed/' 

All  of  this  legislation  refers  to  the  control,  government,  and 
management  of  the  state  penitentiary,  and  to  that  only;  never 
in  the  remotest  degree  alluding  to  the  form  of  sentence  to  be 
inflicted  by  the  court  before  which  a  defendant  has  been  con- 
victed. Section  8500  was  continued  in  force  by  ttie  provisions 
of  the  constitution,  there  being  nothing  in  said  section  that 
conflicts  with  said  instrument. 

That  the  court  will  not,  upon  an  application  for  a  writ  of 
habeas  corpus,  consider  the  question  of  drawing,  summoning, 
and  impaneling  of  the  grand  jury  which  found  the  indict- 
ment upon  which  the  party  was  convicted,  is,  we  tfiink,  well 
settled.  {In  re  McElroy,  10  Kan.  Ap  p.348,  58  Pac.  677,  and 
cases  there  cited.)  After  a  most  careful  and  thorough  ex- 
amination and  consideration  of  the  record  in  this  case  and  of 
the  briefs  of  counsel,  we  are  unable  to  find  any  ground^  for 
the  granting  of  the  writ  prayed  for  in  the  petition,  and  the 
same  is  therefore  denied. 

Quarles  and  Sullivan,  JJ.,  concur. 


.  (November  28,  1899.) 

CXJMMINOS  V.  STEELE,  Judgb. 
[59  Pac.   15.] 
CEKTioiuai — ^Rkciivei^— Notice — ^Void    Obdeb. — ^After    appearance   in 
the  action,  the  defendant  is  entitled  to  notice  of  motion  for  the 
appointment  of  a  receiver  in  the  action  and  an  order  made  by  the 
judge  after  such  appearance,  without  notice  to  the  defendant,  is 
without  jurisdiction  and  void.    Certiorari  lies  to  annul  an  order 
appointing  a  receiver  which  was  made  on  e»  parte  apphcauon  af- 
ter appearance  of  the  defendant  in  the  action. 
(Syllabus  by  the  court.) 

Original  proceeding  by  writ  of  review. 

George  W.  Tannahill  and  I.  N.  Smith,  for  Plaintiffs. 
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Certiorari  is  the  remedy  to  review  appointments  of  receivers. 
{Sweeny  v.  Mayhew,  ante,  p.  455,  56  Pac.  85,  cases  dted.) 
The  appointment  having  been  made  without  notice  after  ap- 
pearance is  void.  (Idaho  Rev.  Stats.,  sec.  4892;  Larsen  v. 
Winder,  14  Wash.  109,  53  Am.  St.  Rep.  864,  44  Pac  123,  cases 
and  citations;  Fischer  v.  Superior  Court,  110  Cal.  129,  42  Pac. 
561,  562.)  In  Idaho  the  rules  of  equity  prevail,  where  no 
specific  provision  obtains,  and  where  there  is  any  con- 
flict on  the  procedure.  (Idaho  Rev.  Stats.,  sec.  4020.)  There- 
fore, under  authorities  cited,  notice  was  absolutely  necessary 
and  essential  to  the  exercise  of  jurisdiction.  A  partnership  for 
a  term  of  years  cannot  be  dissolved  merely  at  will  by  one  party. 
(1  Parsons  on  Contracts,  196,  205,  at  bottom;  Parsons  on  Part- 
nership, 3d  ed.,  496;  Bradley  v.  Harhness,  28  Cal.  69,  78,  1st 
par.;  Story  on  Partnership,  ed.  1841,  sec.  276;  1  Stor/s  Equity 
jurisprudence,  Redfield's  ed..  1866,  sec.  668.) 

No  brief  filed  by  defendant 

QUARLES,  J. — This  is  a  proceeding  to  review  an  order  ap- 
pointing one  D.  H.  Haner  receiver  in  an  action  brought  in  the 
llstrict  court  in  and  for  Nez  Perces  county  by  N.  S.  Soper, 
plaintiff,  against  Charles  H.  Cummings  and  S.  T.  Jones,  de- 
fendants, made  by  the  district  judge  after  the  defendants  had 
appeared  in  the  action.  The  motion  for  said  order  was  heard, 
and  the  order  made,  without  notice  to  the  defendants.  The  said 
defendants  commenced  this  proceeding  to  review  said  order  on 
the  ground  that  no  notice  of  the  application  there- 
for had  been  given  defendants,  for  which  reason 
the  district  judge  had  no  jurisdiction  to  make  it.  The 
original  action  was  commenced  in  the  district  court, 
Nez  Perces  county,  July  25,  1899.  On  August  2,  1899,  said 
•defendants  appeared  in  the  action,  and  filed  their  demurrer, 
After  which,  and  on  April  3,  1899,  application  ex  parte  was 
made  for  the  order  appointing  a  receiver,  and  the  receiver  ap- 
pointed without  notice  to  the  defendant.  The  rule  in  regard 
to  notice  in  such  case  is  that  after  appearance  such  notice  must 
he  given,  except  in  case  of  emergency,  when  the  defendant  has 
4ibsoonded,  and  material  injury  will  result  to  plaintiff  unless 
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the  order  be  forthwith  made.  No  such  showing  was  made  in 
the  case  before  us.  The  order  was  therefore  made  without 
jurisdiction,  and  therefore  void*  (See  Rev.  Stats.,  sees,  4020, 
4892;  High  on  Receivers,  sees.  111-117,  inclusive;  Larsen 
V.  Winder,  14  Wash.  109,  53  Am.  St  Rep.  864,  44  Pac.  123^ 
and  authorities  there  cited.) 

The  affivadit  of  the  plaintiff  presented  and  used  on  tho  hearing 
of  the  motion  for  the  order  appointing  a  receiver  ends  with  the 
following  statement,  to  wit :  "That  on  this  first  day  of  August^ 
1899,  the  said  defendants,  Charles  H.  Gummings  and  S.  T. 
Jones,  have  appeared  generally,  by  their  attorney,  Qeorge  W. 
Tannahill,  filing  and  serving  a  demurrer  to  said  complaint  in 
said  action.^'  The  demurrer  mentioned  had  on  August  1st  been 
served,  but  wa^  not  filed  until  August  2d.  Notwithstanding  the 
statement  in  said  affidavit  above  quoted,  the  district  judge 
in  his  return  herein,  says:  "Prior  to  said  appointment,  to  wit, 
on  August  2d,  the  defendants,  by  their  attorney,  George  W. 
Tannahill,  filed  at  Lewiston,  Idaho,  where  said  cause  was  pend- 
ing, a  demurrer  to  said  complaint,  of  which  the  said  judge  had 
no  knowledge  at  the  time  of  making  said  order.*' 

For  the  reasons  herein  given,  the  order  made  by  the  defend- 
ant, as  district  judge,  at  chambers,  at  Moscow,  Idaho,  on  the 
seventh  day  of  August,  1899,  in  the  action  of  N.  S.  Soper, 
plaintiff,  against  Charles  H.  Cummings,  et  aL,  defendants,  ap- 
pointing D.  H.  Haner,  receiver,  and  directing  the  duties  to  be 
performed  by  the  said  receiver,  should  be  annulled,  and  it  ia  so 
ordered.    Costs  awarded  to  plaintiffs. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 
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COUCH  V.  MONTGOMERY. 
[59   Pac.   16.] 
Clazic  and  Deuyebt — Change  op  Possession. — S.  sold  and  delivered 
a  certain  number  of  cattle  to  T.    After  such  sale  and  delivery 
T.  sold  and  delivered  to  the  defendant  eleven  head  of  said  cattle; 
defendant  took  possession  of  the  cattle  so  sold  to  him,  and  placed 
them   in  the   custody   of   his   brother.     Subsequently,   a   question 
having  arisen  between  8.  and  T.  in  regard  to  a  balance  claimed 
by  S.  from  T.  upon  the  sale  between  them,  S.  without  the  knowl- 
edge or  consent  of  defendant  seized  and  took  into  his  possession 
the  cattle  sold  by  T.  to  defendant,  held,  that  the  continuity  of 
defendant's  possession  having  been  broken  by  the  unlawful  act 
of   plaintiff's   vendor,   plaintiff   cannot   invoke  the   provisions   of 
section  3021  of  the  Revised  Statutes  to  defeat  defendant's  title. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Kootenai  County. 
Charles  L.  Heitman,  for  Appelant. 

The  sale  of  personalty  must  not  only  be  accompanied  by 
immediate  delivery,  but  must  also  be  followed  by  an  actual  and 
continued  change  of  possession,  to  be  valid  against  a  subsequent 
purchaser  in  good  faith.  {TiUon  v.  TenvilUger,  56  N.  Y.  273; 
Harkness  v.  Smith,  3  Idaho,  221,  28  Pac.  424;  Dean  v.  Walkin- 
horst,  4  Cal.  78,  28  Pac.  60;  Watson  v.  Rodgers,  53  Cal.  401.) 
There  was  no  difference  in  the  appearance  or  management 
or  control  of  the  cattle  in  controversy  after  the  alleged  sale  by 
Smith  to  Traves,  or  the  alleged  sale  by  Traves  to  respondent, 
than  there  was  before.  The  cattle  were  on  Sam  Smith's  ranch, 
where  they  had  always  been.  Smith  had  exclusive  control  of 
them,  fed  them,  sheltered  them,  claimed  them  as  his  own ;  there 
were  no  new  brands  on  them — at  least  respondent  did  not  put 
Ms  brand  on  them ;  there  was  absolutely  nothing  done  or  said  by 
respondent  after  about  October,  19,  1897,  except  a  futile  at- 
tempt to  prosecute  Sam  Smith  for  larceny  of  the  cattle,  up  to 
April  19,  1898,  to  indicate  to  the  outside  world  that  respondent 
had  or  made  any  claim  thereto.  (Gallagher  v.  Williamson,  23 
Cal.  334,  86  Am.  Dec.  114;  Woods  v.  Bugbey,  29  Cal.  467; 
Lay  V.  Neville,  26  Cal.  552.)     Under  section  3021  of  the  Ee- 
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Tised  Statutes  of  Idaho,  the  sole  inquiry  is.  Was  there  **an  im- 
mediate delivery,  followed  by  an  actual  and  continued  change 
of  possession*'?  (HarJcness  v.  Smith,  3  Idaho,  221,  28  Pac 
424;  Bassinger  v.  Spangler,  9  Colo.  176,  10  Pac.  809.) 

John  B.  Gk)ode,  for  Respondent. 

There  is  no  contradiction  in  the  evidence  that  there  waa  an 
actual,  open,  notorious  and  immediate  delivery  to  the  respond- 
ent, and  followed  by  an  actual  change  of  possession  at  the  time 
and  place  of  the  sale  and  transfer  to  him.  The  only  question 
left  open  is,  How  long  shall  the  vendee  continue  in  possession 
and  what  amounts  to  a  possession  of  such  chattels  as  cattle; 
accustomed  as  they  are  to  run  on  ranges  and  liable  as  they  are 
to  be  fraudulently  taken  up  and  driven  oflE  by  any  trespasser 
who  is  actuated  animo  furandif  Certainly  the  same  rule  cannot 
be  appUed  to  cattle  and  such  similar  property  as  to  small  chat- 
tels which  can  be  kept  in  one's  domicile  or  carried  upon  one's 
person,  and  the  courts  have  so  held.  {O'Oara  v.  Lowry,  & 
Mont.  427,  5  Pac.  583 ;  Bassenger  v.  Spangler,  9  Colo.  175,  10 
Pac.  809-818.)  The  word  "actuaP  in  the  clause  of  the  statute 
of  frauds,  referring  to  a  change  of  possession,  was  designed  to 
exclude  the  idea  of  a  more  formal  change  of  possession,  and 
the  word  '^continued"  to  exclude  the  idea  of  a  merely  temporary 
change.  But  it  never  was  the  design  of  the  statute  to  give  such 
an  extension  of  meaning  to  this  '^continued  change  of  possee- 
sion"  as  to  require,  upon  penalty  of  forfeiture  of  the  goods, 
that  the  vendor  should  never  have  any  control  over  or  use  o£ 
them.  Continuance  for  all  time  is  not  required.  (Oodchavx 
V.  Mulford,  26  Cal.  325,  85  Am.  Dec.  178 ;  Bassenger  v.  Spang- 
ler,  9  Colo.  175,  10  Pac.  809 ;  O'Oara  v.  Lowry,  5  Mont,  427,  5 
Pac.  583 ;  Parks'  v.  Barney,  55  Cal.  241 ;  Humphery  v.  Harhey, 
29  Cal.  G27.)  It  is  not  necessary  that  the  purchaser  of  prop* 
erty  shall  at  all  times  have  exclusive  possession  of  it.  He  may 
hire  it  out  to  others,  or  even  to  the  same  party  from  whom  he 
purchased  it.  (Ferbrache  v.  Martin,  3  Idaho,  573,  32  Pac. 
254;  Murphy  v.  Braase,  3  Idaho,  544,  32  Pac.  208;  Williams 
V,  Lerche,  56  Cal.  333.)  It  is  fundamentally  clear  that  a  vendor 
whose  title  is  derived  through  theft,  trespass^  conversion,  or 
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other  unlawful  means^  can  transmit  no  title  to  a  vendee.     (26 
Am.  &  Eng.  Encj.  of  Law^  731^  and  cases  cited.) 

HUSTON",  C.  J. — Plaintiff  brought  suit  against  defendant 
to  recover  the  value  of  eight  head  of  cattle  alleged  to  have  been 
converted  by  defendant.  Defendant  denied  ownership  or  right  of 
possession  of  plaintiff  to  the  cattle,  and  averred  ownership  in 
himself.  The  case  was  tried  before  the  district  court,  with  a 
jury,  and  verdict  rendered  for  the  defendant.  From  the  judg- 
ment entered  upon  the  verdict,  and  from  the  order  denying 
plaintiff's  motion  for  a  new  trial,  the  plaintiff  appeals. 

The  facts  in  the  case,  as  they  appear  from  the  record,  are 
about  as  follows :  On  the  twenty-eighth  day  of  September,  1897, 
one  Sam  Smith  sold  to  one  E.  C.  Traves  a  bunch  of  cattle,  for 
a  stipulated  price  per  head.  On  or  about  Octo^ber  10,  1897, 
sixty-one  head  of  the  cattle  so  sold  by  Smith  to  Traves  were 
delivered  to  Traves  at  a  point  on  the  Kootenai  river,  as  per 
agreement.  After  such  delivery  by  Smith  to  Traves,  the  defend- 
ant purchased  eleven  head  of  said  cattle,  which  were  segregated 
from  the  rest  of  the  cattle  purchased  by  Traves,  and  driven  away 
by  defendant  to  the  premises  of  his  brother,  some  three  or  four 
miles  from  the  place  of  delivery,  and  there  left  by  defendant. 
The  balance  of  the  cattle  purchased  by  Traves  of  Smith  were 
taken  by  Travee  across  the  river  to  British  Columbia,  It  would 
seem  that  some  dispute  arose  subsequently  between  Smith  and 
Traves  touching  the  sale  between  them,  and  Smith  thereupon 
went  and  took  possession  of  the  eleven  head  of  cattle  purchased 
by  defendant  of  Traves,  and  drove  them  to  his  (Smith's)  own 
ranch,  and  held  them,  against  the  protest  and  demand  of  the 
defendant,  until  about  the  last  of  March  or  the  first  of  April, 
1898,  when  he  sold  them  to  the  plaintiff,  who  took  them  to 
British  Columbia,  where  they  were  replevied  by  the  defendant, 
and  are  still  held  by  him.  There  is  no  question  of  the  bona 
fides  of  the  purchase  either  of  the  plaintiff  or  defendant;  but 
appellant  contends  that  the  sale  from  Traves  to  the  defendant 
not  having  been  followed  by  an  immediate  delivery  and  an 
actual  and  continued  change  of  possession,  such  sale  was  void, 
as  against  the  plaintiff,  under  the  provisions  of  section  3021  of 
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the  Eevised  Statutes  of  Idaho.  We  are  not-  in  accord  with  ap- 
pellant's construction  of  the  statute.  It  is  evident  from  the 
record  that  after  the  purchase  of  the  cattle  by  Traves  from 
Smith,  and  the  delivery  of  the  same  to  Traves,  and  the  pay- 
ment therefor  by  Traves,  he  (Traves)  sold  and  delivered  to 
respondent  eleven  head  of  said  cattle,  and  that  respondent  paid 
for  them;  that  there  was  an  actual  delivery  of  the  cattle  so 
purchased  by  respondent;  that  respondent  took  the  same  into 
his  possession,  and  removed  them  to  the  ranch  of  his  brother; 
that  subsequently,  and  without  the  knowledge  or  consent  of 
respondent.  Smith  took  said  cattle  from  the  possession  of  re- 
spondent and  sold  them  to  plaintiflF.  Smith  could  acquire  no 
title  by  such  unlawful  act ;  and  to  hold  that  a  void  title  in  the 
vendor  could  ripen  into  a  good  and  valid  title  in  the  vendee, 
simply  because  the  vendee  was  an  innocent  purchaser  for  value, 
is  absurd.  There  was  an  actual  delivery,  and  the  possession  of 
respondent  would  have  been  "continuous,*^  but  for  the  unlaw- 
ful acts  of  Smith.  The  statute  was  not  intended  to  aid  or  cover 
frauds,  but  to  prevent  fraud.  There  is  not  anything  in  the  record 
showing,  nor  do  we  understand  it  is  contended,  that  there  was 
any  privity  of  interest  between  Smith  and  respondent,  or  that 
respondent  ever  acquiesced  in  or  consented  to  the  acts  of  Smith 
in  taking  and  holding  possession  of  the  cattle.  There  is  some 
conflict  of  evidence  upon  immaterial  matters,  but  the  weight  of 
the  evidence  sustains  the  facts  as  we  have  herein  given  them; 
and,  the  jury  having  so  found,  their  conclusion  will  not  be  dis- 
turbed. 

Tliere  are  various  and  numerous  assignments  of  error  by  ap- 
pellant, going  to  the  admission  of  testimony  and  the  instruc- 
tions to  the  jury.  We  have  examined  them  with  considerable 
care,  but  we  can  find  nothing  in  them  warranting  a  reversal 
The  instructions  given  by  the  court  we  think  state  the  law  cor- 
rectly, and  are  fully  as  favorable  to  appellant  as  the  case  would 
warrant,  and  we  find  nothing  contradictory  therein.  Finding 
no  reversible  error  in  the  record,  the  judgment  of  the  district 
court  is  siljrmed,  with  costs  to  respondent 

Quarlcs  and  Sullivan,  J  J.,  concur. 
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ON    REHEARINO. 

(November  28,  1899.) 

Per  CTJBIAM. — Appellant  has  filed  a  petition  for  rehearing, 
Trhich  we  hbve  carefully  examined.  We  find  no  question  of  law 
or  fact  in  the  petition  which  we  did  not  consider  on  the  hear- 
ing. No  reason  being  shown  why  a  rehearing  should  be  granted, 
the  petition  therefor  is  denied. 


(November  28,  1899.) 
POETNEUP  LODGE  No.   20,   I.   0.   0.   P.  v.  WESTERN 
LOAN  AND  SAVINGS  COMPANY. 

[69  Pac.  362.] 

LsuBioas  Contracts. — ^Under  the  laws  of  this  state  an  action  may 
be  maintained  on  a  usurious  contract  for  the  recovery  of  the 
principal  Bum  loaned.     Such  a  contract  is  not  void. 

8aj£e — Section  1266  of  the  Revised  Statute8.^Kind  of  Judo- 
KENT  to  be  Entered  Under. — The  provisions  of  section  1266  of 
the  Revised  Statutes  direct  the  kind  of  a  judgment  to  be  entered 
in  actione  on  a  usurious  contract,  but  does  not  prescribe  any  par- 
ticular  action   fof   such   contracts. 

CoBFOBATioN — ^EncuicbeSino  Real  Estatb. — ^Under  the  provisions  of 
section  2764  of  the  Revised  Statutes  a  benevolent  corporation  can- 
not legally  encumber  or  sell  its  real  property  without  first  ob« 
taining  an  order  for  that  purpose  of  the  district  court  of  the 
county  in  which  such  real  property  is  situated. 

Contracts  Ultra  Vires. — ^The  execution  of  those  usurious  or  for* 
bidden  contracts  was  not  germane  or  incidental  to  any  powers 
conferred  on  said  plaintiff  corporation  by  its  charter  or  the  laws 
of  this  state^  but  was  absolutely  prohibited. 

Cloud  on  Tttli^— Cancellation  of  Mortgage. — ^Under  the  facts  of 
this  case  equity  will  remove  the  cloua  cast  upon  the  mortgagor's 
title,  it  being  shown  that  the  mortgagor  has  paid  to  the  mort-' 
gagee  the  principal  sum  borrowed  and  that  such  contracts  were 
ultra  vire9> 

(Syllabus  t^  the  court.) 

APPEAL  from  District  Court,  Bannock  County. 
Idaho,  Vol.  6-43 
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James  W.  Eden,  for  Appellants. 

We  arc  aware  that  such  a  suit  has  been  before  this  court  in 
the  case  of  Stevens  v.  Home  Sav,  etc,  Assn.,  5  Idaho*  739,  51 
Pac  779.  But  there  was  no  demurrer  to  the  complaint  in  that 
case,  and  of  course  it  is  not  decisive  of  the  points  raised  by  this 
appeal  It  is  not  our  object  to  question  the  soundness  of  the 
^ews  expressed  by  this  honorable  court  in  the  many  cases  it 
has  decided  on  the  subject  of  usurious  interest  contracts,  but 
conceding  that  this  court  is  right  on  the  subject,  we  believe  that 
the  respondent  is  not  in  a  position  to  ask  the  aid  of  the  law  in 
this  case.  Contracts  for  a  greater  rate  of  interest  than  is  al- 
lowed by  law  are  prohibited  because  they  are  considered  vicioufi, 
and  it  is  not  necessary  that  a  penalty  be  imposed  in  order  to 
render  them  illegal.  (See  Harvey  v,  Merrill,  150  Mass.  1,  15 
Am.  St.  Bep.  159,  22  N.  E.  49,  5  L.  E.  A.  205.)  A  suit  could 
not  be  maintained  on  the  original  contract  except  by  virtue  of 
section  1266,  because  it  would  be  in  vioktion  of  law,  all  rights 
and  remedies  given  to  violators  of  sections  1264  and  1265,  are 
named  in  section  1266,  and  by  that  statute  each  party  must  be 
governed.  If  they  have  made  the  bed  hard  they  must  lie  upon 
it ;  it  is  only  the  result  of  their  own  voluntary  action. 

Thomas  F.  Terrell,  for  Respondent. 

Appellants  rely  upon  two  assignments  of  error:  1.  The 
court  erred  in  overruling  the  demurrer  to  the  complaint;  and 
2.  In  sustaining  the  demurrers  to  the  cros^complaint.  It  ap- 
pears, however,  from  the  discussion  which  follows,  that  only 
one  error  is  relied  upon,  to  wit:  *^e  contend  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  No  particular  defects  in  the  complaint  are  pointed  out 
more  than  to  say  that  such  an  action  cannot  be  maintained; 
aud,  no  reason  or  authority  is  offered  to  uphold  the  cross-corn- 
pjijint,  no  reference  being  made  to  it  in  the  argument.  It  i» 
the  recognized  rule  that  if  a  single  cause  of  action  is  sufficiently 
Slated  in  the  complaint,  this  objection  (general  demurrer)  will 
not  lie,  01  rather  this  ground  of  demurrer  cannot  obtain.  {Car- 
ter V,  Wann,  ante,  p.  656,  57  Pac.  314.)  That  such  an  ac- 
tion can  be  maintained  and  has  been  upheld  by  decisions  of  this 
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court,  we  call  attention  to  the  following  cases :  Stevens  v.  Asso- 
ciationj  5  Idaho,  739,  51  Pac.  779;  Barnes  v.  Pitts  Agrl. 
Works,  ante,  p.  259,  55  Pac.  237;  Oamble  v.  Canadian  etc. 
Mtg.  Co.,  ante,  p.  202,  55  Pac.  241.  And  to  the  following 
cases  under  statutes  identical  to  our  own:  Walker  v.  English 
109  Ala.  369,  17  South.  715 ;  Perkins  v.  Matteson,  40  Kan.  165, 
19  Pac.  633;  Ball  v.  Hvrd,  40  Kan.  740,  21  Pac.  685;  Thomas 
V.  Reynolds,  29  Kan.  304;  Boyes  v.  Summers,  46  Neb.  308,  64 
N.  \V.  1066.  As  to  the  sufficiency  of  each  of  the  causes  of  ac- 
tion set  forth  in  the  respondent's  complaint,  we  invite  the  atten- 
tion of  the  court  to  the  case  of  Sweet  v.  Ward,  43  Kan.  695, 
23  Pac.  941,  942.  It  is  conceded  that  the  loan  of  $4,000  evi- 
denced by  the  note  and  interest  coupons  "providing  for  interest 
upon  interest  which  was  not  due  at  the  time  they  were  made,'* 
a*  set  forth  in  the  plaintiff's  first  cause  of  action,  has  been 
passed  upon  by  this  court  in  the  case  of  Vermont  Loan  etc.  Co. 
V.  Hoffman,  5  Idaho,  376,  49  Pac.  314-318.  Such  interest  cou- 
pons are  therefore  null  and  void ;  they  are  not  a  legal  obligation 
upon  respondent ;  they  cannot  be  enforced  by  the  courts,  and  if 
paid  must  be  credited  upon  any  amount  unpaid  upon  the  princi- 
pal. {People's  Bldg.  etc.  As^n.  v.  Brssonette  (Tex.  Civ.  App.),  43 
S.  W.  62.)  This  court  has  held  that  such  stock  payments  are  in 
fact  payments  upon  the  principal.  {Fidelity  Sav.  Assn.  v.  Shea* 
ante,  p.  405,  56  Pac.  1022;  Stevens  v.  Association,  5  Idaho, 
739,  51  Pac.  779.)  The  facts  stated  clearly  bring  the  case 
within  the  rule  laid  down  in  the  following  cases :  Stevens  v.  As- 
sociaiion,  6  Idaho,  739,  61  Pac.  779;  Fidelity  Assn.  v.  Shea, 
ante,  p.  406,  65  Pac.  1022;  Mills  v.  Association, 
75  N.  C.  292;  Association  v.  Graham,  7  Neb.  172. 
The  record  calls  for  a  construction  of  section  2764 
of  the  Revised  Statutes.  {Wilder  v.  Campbell,  4  Idaho, 
695,  43  Pac.  677;  People  v.  Moore,  1  Idaho,  662; 
Bamitz  V.  Beverly,  163  U.  S.  118,  16  Sup.  Ct.  Rep.  1042.) 
Respondent  is  a  social  and  benevolent  corporation  organized  and 
existing  under  chapter  8,  sections  2760-2766  of  the  Revised 
Statutes.  All  power  vested  in  such  corporation  must  be  de- 
rived from  these  sections  of  the  statute,  for  this  is  its  charter, 
(Reese  on  Ultra  Vires,  sees.  9-12;  Chewacla  Lime  Works  v.  Dis^ 
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mukes,  87  Ala.  344,  6  South.  122;  Sherwood  v.  Alvis,  83  AUu 
115,  3  Am.  St.  Bep.  695,  3  South.  307.)  The  question  is.  Did 
the  trial  court  err  in  refusing  to  enter  a  decree  canceling  the 
mortgages?  We  respectfully  think  it  did  upon  either  or  both 
propositions  involved  in  the  case,  to  wit:  1.  That  each  of  the 
mortgages  had  been  fuUy  paid  when  construed  by  the  decisions 
of  this  court;  and  2.  That  neither  of  the  mortgages  were 
executed  as  required  by  section  2764  of  the  Bevised  Statutes  of 
Idaho.  If  such  mortgages  were  paid,  or  were  executed  in  vio- 
lation of  law,  in  either  event  they  and  each  of  Ihem  cast  a  cloud 
upon  respondent's  title,  which  ^ould  be  removed  by  a  cancel- 
lation of  the  mortgages,  after  proper  demand  in  writing.  (Hall 
V.  Hurd,  40  Kan.  740,  21  Pac.  585,  586;  Crenshaw  v.  Hedrick, 
19  Tex.  Civ.  App.  52,  47  S.  W.  71;  Stevens  v.  Building  Assn., 
t  Idaho,  739,  51  Pac.  779;  Sweet  v.  Ward,  43  Kan.  695,  23 
Pac.  941 ;  Barnes  v.  AgricvJtural  Works,  ante,  p.  259,  55  Pac 
237;  Steiner  v.  Ellis  (Ala.),  7  South.  803.)  This  is  true 
whciher  the  mortgages  have  been  paid  or  are  void  for  want  of 
legal  execution.  (New  York  Nat.  Bldg.  etc.  Assn.  v.  Cannon, 
99  Tenn.  344,  41  S.  W.  1054-1056;  Hill  Estate  Co.  v.  Whit- 
tlesey, 21  Wash.  142,  57  Pac.  345;  Bangs  v.  Windmill  Co.,  96 
Tenn.  361,  34  S.  W.  516;  Pershing  v.  Wolfe,  6  Colo.  App.  410, 
40  Pac.  856-859;  Sporer  v.  Eifler,  1  Heisk.  636;  Story's 
Equity  Jurisprudence,  sec.  301.)  A  warranty  deed  may 
be  canceled  as  a  cloud  on  title,  though  the  deed 
conveys  nothing  because  the  description  of  the  land  in« 
tended  to  be  conveyed  is  defective.  (Jackson  v.  Tatebo,  3  Wash. 
456,  28  Pac.  916;  Kittle  v.  Bellegarde,  86  GaL  556,  25  Pac 
55.) 

SULLIVAN,  J. — This  suit  was  brought  by  the  respondent, 
the  Portneuf  Lodge,  No.  20,  Independent  Order  of  Odd  Fel- 
lows, a  corporation,  under  the  provisions  of  section  3364  of  the 
Bevised  Statutes  to  compel  the  cancellation  or  satisfaction  of 
the  two  mortgages  hereinafter  referred  to,  the  surrender  of  the 
promissory  notes  secured  by  said  mortgages,  and  for  judgment 
for  $200,  the  statutory  penalty  for  failing  to  enter  satisfaction 
of  said  mortgages  of  record.  The  transcript  shows  that  the  ap- 
pellant. Western  Loan  and  Savings  Company,  and  the  lespon- 
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dent  corporation,  on  the  thirty-first  day  of  May,  1893,  entered 
into  a  contract,  by  the  terms  of  which  appellant  loaned  the  re- 
spondent $4,000,  to  draw  interest  at  the  rate  of  nine  per  cent 
per  annum,  evidenced  by  a  promissory  note,  with  sixty-nine 
coupon  interest  notes  attached  for  thirty  dollars  each^  which 
coupon  note  called  for  interest  after  maturity  at  the  rate  of 
twelve  per  cent  per  annum,  and  the  respondent  was  to  pay 
appellant  $2,000.  premium  for  the  $4,000  loan.  One  mortgage 
was  executed  to  secure  the  $4,000  loan,  and  one  to  secure  the 
$2,000  premium.  Respondent  made  numerous  payments  upon 
this  indebtedness,  aggregating  the  sum  of  $4,026,  and  thereupon 
demanded  the  discharge  of  said  mortgage,  which  demand  was 
refused.  The  appellant  filed  a  demurrer  to  the  complaint,  which 
was  overruled.  The  appellant  then  answered,  and  filed  a  cross- 
complaint,  to  which  plaintiff  demurred.  The  decision  of  the 
court  on  the  last-mentioned  demurrer  was  withheld,  and  the 
cross-complaint  considered  denied,  with  the  privilege  to  answer 
to  conform  to  the  proof,  and  the  court  proceeded  to  try  the  case. 
Certain  witnesses  were  sworn  and  testified  on  behalf  of  the 
plaintiff,  and  no  evidence  was  offered  by  the  defendant;  and, 
after  argument  by  the  respective  counsel,  the  cause  was  sub- 
mitted to  the  court.  The  trial  took  place  on  the  twelfth  day 
of  December,  1898,  and  on  the  sixteenth  day  of  that  month  the 
plaintiff  moved  to  strike  out  paragraphs  1  and  2  of  the  prayer 
of  the  complaint,  which  motion  was  granted.  Counsel  for  re~ 
spondent  claims  that  said  motion  was  made  on  the  suggestion 
of  the  court.  The  court  then  sustained  the  demurrer  to  the 
cross-complaint,  and  denied  the  demurrer  to  the  answer,  and 
gave  judgment  in  favor  of  the  plaintiff  for  the  sum  of  $102, 
damages  and  costs  of  suit.  Both  parties  appeal  from  the  judg- 
ment. The  defendant  assigns  as  error  the  overruling  of  its  de- 
murrer to  the  complaint  and  the  order  sustaining  plaintiff's  de- 
murrer to  the  cross-complaint. 

The  demurrer  to  the  cross-complaint  was  properly  sustained 
and  apparently  the  appellant  (defendant)  concedes  that  to  be 
so,  as  that  point  is  not  presented  by  its  brief  nor  by  the  oral 
argument  of  its  counsel. 

Counsel  for  appellant  (defendant)  contends  that,  as  the  mort- 
gages referred  to  in  the  complaint  are  prohibited  by  sections 
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1264  and  1265  of  the  Bevised  Statutes,  a  court  will  not  grant 
plaintiff  any  relief;  that  the  complaint  on  its  face  shows  that 
the  mortgages  referred  to  were  given  to  secure  usurious  con- 
tracts, and  prohibited;  and  that  the  plaintiff  cannot  obtain  any 
relief — cannot  maintain  an  action  on  said  contracts.  Bishop 
on  Contracts,  section  216,  is  cited.  Said  section  holds  since 
an  express  promise,  founded  on  a  consideration  immoral,  illegal, 
or  contrary  to  public  policy  is  void,  the  law  will  not  create  a 
contract  between  its  violators.  The  rule  there  stated  has  no 
application  to  this  case,  for  the  reason  that  a  suit  in  this  state 
may  be  maintained  upon  a  usurious  contract,  and  the  principal 
sum  loaned  recovered.  The  statute  does  not  make  such  a  con- 
tract absolutely  void. 

It  is  also  contended  that  the  only  action  authorized  in  this 
case  is  that  authorized  by  section  1266  of  the  Eevised  Statutes. 
That  section  does  not  especially  authorize  any  action.  It  simply 
directs  what  judgment  must  be  entered  when  an  action  is 
brought  on  a  contract  in  which  a  rate  of  interest  is  contracted 
far  greater  than  authorized  by  law.  This  action  is  not  brought 
on  the  contract,  nor  to  enforce  the  payment  of  the  demand  se- 
cured by  said  mortgages.  It  is  apparently  brought  under  the 
provisions  of  section  3364,  to  enforce  the  satisfaction  or  cancel- 
lation of  said  mortgages,  and  to  recover  the  penalty  mentioned 
in  said  section. 

Counsel  for  the  respondent  (plaintiff)  contends  that  the  re- 
spondent is  a  benevolent  corporation,  and,  under  the  provisions 
of  section  2764  of  the  Eevised  Statutes  is  prohibited  from  mort- 
gaging its  real  estate,  except  upon  an  order  first  had  and  ob- 
tained from  the  district  court,  and  that,  as  no  such  order  was 
obtained  authorizing  said  society  to  execute  said  mortgages, 
their  execution  was  ultra  vires.  In  reply,  the  counsel  for  ap- 
pellant contend  that  a  corporation  cannot  receive  the  benefits 
of  a  contract,  and  then  deny  its  power  to  make  the  same;  and 
cite  5  Thompson  on  Corporations,  sees.  6016,  6169,  6160;  Miller 
V.  Insurance  Co.,  92  Tenn.  167,  21  S.  W.  39,  20  L.  R.  A.  765. 
In  section  6016  of  Thompson  on  Corporations,  it  is  stated  that 
the  great  mass  of  judicial  authority  seems  to  be  to  the  effect 
that  when  a  private  corporation  has  entered  into  a  contract  in 
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excess  of  its  granted  powers^  and  has  received  the  fruits  or  bene- 
fits of  the  contract,  and  an  action  is  brought  against  it  to  en- 
force the  obligation,  it  is  estopped  from  setting  up  the  defense 
that  it  had  no  power  to  make  it.  That,  as  a  general  rule,  is 
correct,  and  well  supported  by  a  mass  of  judicial  decisions.  In 
illustration  of  that  rule,  the  author  says,  in  section  6018 :  "The 
simplest  illustration  of  this  doctrine  will  be  found  in  cases 
where  the  corporation  has  acquired  money  or  property  by  means 
of  a  contract  in  excess  of  its  powers,  ....  pleads  that  it  had 
no  power  to  enter  into  the  contract,  and  at  the  same  time  keeps 
the  money  or  the  property."  In  the  case  at  bar,  the  plaintiff 
has  repaid  $4,026  for  the  $4,000  borrowed,  and  has  thus  returned 
the  money  borrowed,  and  now  seeks  to  clear  its  property  of  the 
cloud  said  mortgages  cast  upon  it,  and  damages  for  the  refusal 
of  the  defendant  corporation  to  discharge  the  same.  The  same 
author,  at  section  6159,  supra,  considers  the  question  of  how 
far  the  principle  of  estoppel  works  against  corporations  in  re- 
spect to  ultra  vires  mortgages.  It  is  there  said  that  corporations 
will  not  be  permitted  to  exercise  powers  that  might  be  hurtful 
to  the  public  interests  beyond  those  expressly  conferred  by  their 
charters,  but  when  a  corporation  has  exercised  powers  germane 
and  incidental  to  those  conferred,  and  in  furtherance  of  the  gen- 
eral objects  of  the  corporation,  although  the  subject  of  the  con- 
tract may  not  be  within  any  definite  power  given,  it  will  be  es- 
topped from  denying  it  had  no  authority  to  make  such  contract. 
There  it  is  held  that  corporations  will  not  be  permitted  to  exer- 
cise powers  that  might  be  hurtful  to  public  interests.  Neither 
will  they  be  permitted  to  make  contracts  in  direct  violation  of 
the  laws  of  the  state.  In-  the  case  at  bar,  the  plaintiff,  which 
is  a  benevolent  corporation,  is  prohibited  from  mortgaging  its 
real  property  without  an  order  from  the  district  court.  (See 
Bev.  Stats.,  sec.  2764.)  No  order  was  obtained  in  the  case 
under  consideration,  and  it  is  a  case  in  which  no  order  could 
have  been  obtained  authorizing  the  plaintiff  to  make  a  usurious 
contract.  The  district  court  would  not  have  granted  an  order 
to  the  plaintiff  permitting  it  to  execute  a  contract  forbidden  by 
the  positive  statute  of  this  state,  had  it  applied  for  such  an  or- 
der.    So  the  execution  of  said  usurious  and  forbidden  contracts 
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was  not  a  power  germane  and  incidental  to  those  conferred  by 
the  charter  of  said  corporation,  and  was  not  within  any  definite 
power  given  to  it^  bnt  was  absolutely  prohibited.  The  notes  to 
Miller  v.  Insurance  Co.,  supra,  are  ezhaustiye  and  infitmctive. 
That  was  an  action  to  recover  on  an  insurance  policy,  and  the 
conrt  holds  that  a  contract  of  a  corporation  in  excess  of  its 
powers  cannot  be  enforced  because  the  corporation  has  received 
a  benefit  under  it  which  ex  aequo  et  bono  it  ought  not  to  retain, 
but  that  the  remedy  was  by  a  suit  in  disaffirmance  and  for  an 
accounting.  Some  very  respectable  authority  holds,  when  the 
charter  or  law  prescribes  the  mode  of  contracting,  it  must  be 
strictly  pursued,  and  that  all  persons  are  bound  to  take  notice 
of  the  limits  of  corporate  power.  (Beese  on  Ultra  Vires,  sees. 
52,  63.) 

Counsel  for  appellant  contends  that  said  mortgage  contracts 
are  prohibited,  and  considered,  under  the  laws  of  this  state, 
vicious,  and  that,  as  plaintiff  was  a  party  to  them,  it  cannot 
maintain  this  or  any  action  on  said  contracts.  This  is  an  action 
to  quiet  plaintiflPs  title  to  the  real  property  covered  by  said  mort- 
gages and  to  recover  damages.  It  is  said  in  section  302  of  1 
Story's  Equity  Jurisprudence,  that  the  borrower  may  maintain 
a  bill  to  compel  the  giving  up  of  securities  left  as  collateral  se- 
.curity  for  a  usurious  debt.  New  York  etc.  Assn.  v.  Cannon,  99 
Tenn.  344,  41  S.  W.  1054,  is  very  similar  in  some  respects  to 
the  case  at  bar.  In  that  case  the  court  held,  where  a  mortgage 
executed  to  a  foreign  building  and  loan  association  was  illegal 
and  unenforceable,  because  the  association  had  not  complied  with 
the  statute  prescribing  terms  upon  which  such  corporations 
might  do  business  in  that  state,  equity  would  not  remove  it  as  a 
cloud  upon  the  mortgagor's  title,  except  upon  his  paying  to  the 
association  what  was  justly  due,  and  the  amount  justly  due  was 
the  amount  actually  received  by  the  mortgagor,  without  interest. 
We  think  the  prayer  of  the  complaint  sufficient  to  grant  a  cancel- 
lation of  said  mortgages. 

We  are  of  the  opinion  that,  under  the  facts  of  this  case,  plain- 
tiff is  not  entitled  to  the  penalty  demanded,  nor  to  the  dam- 
ages awarded  it  by  the  judgment,  but  is  entitled  to  a  decree 
canceling  the  mortgages  described  in  the  complaint.     For  the 
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foregoing  reasons,  the  judgment  is  reversed,  and  the  cause  le- 
manded  to  the  district  court  for  further  proceedings  consistent 
with  the  views  herein  expressed;  each  party  to  pay  its  own 
costs  upon  appeal. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 


(November  28,  1899.) 
SIMPSON  V.  BEMINQTON. 

[69  Pac.  360.] 

Practice— DEicuBREB.~J7e2({,  that  the  complaint  states  a  cause  of 
action,  and  demurrer  properly  overruled. 

Prima  Fache  Case — ^Nonsxht. — ^When  the  evidence  of  the  plaintiff 
establishea  a  prima  facie  case,  motion  for  nonsuit  lit  close  of 
plaintiff's  testimony  is  properly  denied. 

Denial  ok  Information  and  Belief. — ^A  denial  on  information  and 
belief  of  matters  of  public  record  is  not  sufficient. 

Conflict  of  Testimony— Garnishee.— Where  th'ere  is  a  substantial 
conflict  in  the  testimony,  the  verdict  of  the  jury  will  not  be  dis- 
turbed on  appeal. 

(Syllabus  by  the  court.)  • 

APPEAL  from  District  Court,  Bannock  County. 

James  W.  Eden,  for  Appellant. 

Section  4470  of  the  Bevised  Statutes,  provides  that  a  party 
may  have  an  execution  issued  upon  a  judgment  at  any  time 
within  five  years  after  the  entry  thereof.  We  believe  it  is  fatal 
to  the  complaint  when  it  fails  to  allege  either  that  an  execution 
was  issued  and  returned  or  that  the  defendant,  Tanaker,  was 
insolvent,  and  that  these  facts  were  made  known  to  the  court 
by  affidavit  or  complaint  before  it  made  the  order  of  February 
5,  1895,  allowing  this  suit  (See  Vordertnark  v.  Wilkinson 
147  Ind.  66,  46  N.  E.  336,  and  cases  cited.)  Chapter  2,  title 
9  of  the  Revised  Statutes^  under  which  this  suit  was  brought, 
is  a  substitute  for  a  creditor's  bill  in  the  old  chancery  practice. 
(See  Adams  v.  Haskett,  7  Cal.  201;  Pacific  Bank  v.  Robinson, 
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57  Cal.  522 ,  40  Am.  Eep.  120,  and  note;  McCullaugh  v.  ClarJc,  41 
Cal.  298;  Swift  v,  Arents,  4  Cal.  390;  24  Am.  &  Eng.  Ency.  of 
Law,  601.) 

S.  C.  Winters,  for  Respondent. 

This  action  is  brought  under  section  4309  of  the  Bevised 
Statutes  relative  to  the  issuance  aad  services  of  attachment  and 
not  under  the  provisions  supplemental  to  execution.  Under 
said  section  4309  the  garnishee  is  directly  liable  to  the  plaintiff 
for  the  amounts  of  any  credits,  property  or  debts  in  his  posses- 
sion belonging  to  the  attachment  debtor  until  the  attachment 
is  disposed  of  and  the  judgment  is  satisfied,  and  gives  the  plain- 
tiff a  right  to  sue  the  garnishee  at  any  time  whether  the  attach- 
ment debtor  is  solvent  or  insolvent.  (Roberts  v.  Landecher,  9 
Cal.  262 ;  Herrlich  v.  Kaufmann,  99  Cal.  271,  37  Am.  St.  Sep. 
50,  33  Pac.  857.) 

SCLLTVAN,  J. — This  is  an  action  supplemental  to  execu- 
tion, and  brought,  by  order  of  the  court,  under  the  provisions 
of  section  4510  of  the  Revised  Statutes;  at  least,  the  allegations 
of  the  complaint  would  indicate  that  it  was  brought  under  the 
provisions  of  said  section.  The  defendant,  who  is  the  appellant 
here,  filed  a  general  demurrer  to  the  complaint,  which  was  over- 
ruled. The  appellant  then  answered,  and  attempted  to  deny, 
on  information  and  belief,  that  the  execution  mentioned  in  the 
second  paragraph  of  the  complaint  had  been  returned  unsatis- 
fied, and  denied  the  other  allegations  of  the  complaint.  The 
suit  was  tried  by  the  court  and  a  jury,  and  verdict  and  judgment 
returned  and  entered  in  favor  of  the  plaintiff  for  $540  and  costs 
of  suit.  This  appeal  is  from  the  judgment  and  order  denying  a 
new  trial. 

The  appellant  assigns  as  error  the  overruling  of  the  demurrer 
to  the  complaint.  After  a  careful  consideration  of  the  com- 
plaint, we  conclude  that  it  states  a  cause  of  action,  and  that  it 
was  not  error  to  overrule  the  demurrer. 

A  motion  for  a  nonsuit  was  made  at  the  close  of  plaintiff's 
evidence,  and  overruled,  which  overruling  is  assigned  as  error. 
We  think  plaintiff's  evidence  makes  a  prima  facie  case,  and  the 
court  did  not  err  in  denying  the  motion  for  nonsuit. 
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It  is  contended  by  the  appellant  that  this  action  was  brought 
nnder  the  provisions  of  section  4510  of  the  Kevised  Statutes, 
and  is  an  action  supplemental  to  execution,  while  the  respond- 
ent claims  that  it  is  an  action  brought  under  the  provisions  of 
section  4309  of  the  Revised  Statutes.  However  this  may  be, 
the  complaint  states  a  cause  of  action  under  the  provisions  of 
section  4510if  of  the  Revised  Statutes.  It  alleges  the  issuance 
of  an  execution,  and  its  return  nulla  bona  and  the  answer  at- 
tempts to  deny  that  allegation  on  information  and  belief.  Such 
a  denial  is  not  permitted,  where,  by  a  mere  inspection  of  public 
records,  the  defendant  may  have  obtained  the  knowledge  as  to 
whether  an  execution  had  been  issued  and  returned.  The  alle- 
gations of  the  issuance  of  the  execution,  and  its  return  nulla 
bona,  not  being  denied  by  the  answer,  were  admitted  and  taken 
as  true.  This  relieved  the  plaintiff  of  proving  said  allegations 
on  the  trial. 

The  overruling  of  appellant^s  motion  for  a  new  trial  is  as- 
signed as  error,  and  the  point  urged  is  that  the  evidence  is  in- 
sufScient  to  justify  the  verdict  We  have  examined  the  evi- 
dence with  care,  and,  as  the  jury  is  the  judge  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  given  to  the  evidence,  we 
are  not  disposed  to  disturb  the  verdict.  The  testimony  of  the 
plaintiff  appears  quite  satisfactory,  while  much  of  that  of  the 
appellant  is  equivocating,  unintelligible,  and  most  unsatisfac- 
tory. Faots  that  the  appellant  should  have  known  and  testified 
to  fairly  and  squarely  he  did  not  recollect  or  could  not  remem- 
ber, and,  instead  of  having  his  books  of  account  at  hand  from 
which  to  refresh  his  memory,  they  were  at  the  city  of  Tacoma, 
Washington.  A  careful  examination  of  the  testimony  convinceb 
ns  that  the  jury  arrived  at  the  verdict  on  the  issues  before  them 
on  conflicting  evidence,  and,  under  well-settled  rules,  we  are  not 
authorized  to  disturb  it.  The  judgment  must  be  sustained,  with 
costs  in  favor  of  the  respondent. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 
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(November  29,  1899.) 
EIJilOTT  V.  POBTEB. 

159  i^ac.  360.] 
JmraioaiT — Covolvbtve  of  all  Qusstioits  Involted.— The  Judgmenl 
of  a  court  of  competent  jurisdiction,  so  long  as  tile  same  is  on- 
reversed,  is  conclusive  of  all  questions  involved  in  the  issues,  pn- 
sented  by  the  pleadings  and  passed  upon  by  the  judgment  of  sudi 
court  as  to  parties  and  privies. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Nez  Perces  County. 

Eugene  O^Neill,  for  Appellant 

This  case  having  been  adjudicated  in  the  probate  court  aa  to 
the  ownership  of  the  property  involved,  the  decision  of  the  dis- 
trict court  reversing  that  unappealed  adjudication  is  a  readr 
judication  of  a  former  adjudication  and  is  ex  necessitate  wrong. 
The  rule  of  law,  we  contend,  is  the  judgment  of  a  court  of  com- 
petent jurisdiction  directly  upon  the  point  is,  as  a  plea,  a  bar  and 
as  evidence  conclusive  between  the  same  parties  and  privies  upon 
the  same  matter  directly  in  another  court  {Love  v.  Waltz,  7 
Cal.  260 :  Wiese  v.  8an  Francisco  Musiral  Soc,  82  Cal.  646,  647, 
23  Pac.  212;  Bell  v.  Alleghany  County,  184  Pa.  St  296,  63 
Am.  St.  Rep.  795,  39  Atl.  227  et  seq.;  Marsh  v.  Pint,  4 
Eawle,  273,  26  Am.  Dec.  131;  Wann  v.  McNulty,  7  IlL  (2 
Gilm.)  353,  43  Am.  Dec.  68;  9  Ency.  of  PI.  &  Pr.  611,  612; 
New  Orleans  v.  Citizens'  Bank.  167  TJ.  S.  388, 17  Sup.  a.  Bep. 
905.) 

James  W.  "Reid,  for  Bespondent 

The  only  question  at  issue  is,  ^'Did  the  court  err  in  submitting 
the  question  of  former  adjudication  to  the  jury?"  I  submit 
that  it  was  not  error.  (9  Ency.  of  PI.  &  Pr.  611;  1  Ency.  of 
PL  &  Pr.  836;  36  Cal.  28;  42  Cal.  371;  Winfield's  Adjudged 
Phrases,  633.) 

HUSTON,  C.  J.— In  July,  1897,  ElUott  and  Emery,  aa  co- 
partners, instituted  a  suit  in  the  probate  court  of  Nez  Perces 
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county  against  Al.  Lamott  and  William  Bosb  for  the  recoyery  of 
certain  personal  property,  consisting  of  one  set  of  double  har- 
ness and  two  horses,  of  the  alleged  value  of  $176.  It  seema 
that  some  time  prior  to  the  institution  of  said  suit  the  plaintifb 
and  defendants  therein  had  made  a  contract  or  agreement  where- 
in and  whereby  the  said  defendants  agreed  ^%  deliver,  in  Clear- 
water river,  in  1896,  five  hundred  thousand  feet  of  logs,  at  three 
dollars  per  thousand  for  common  lumber,  and  five  dollars  per 
thousand  for  clear  lumber,"  and  plaintiffs  therefore  agreed  to 
oonvey  and  give  title  to  a  team  of  horses,  with  harness,  called 
^Tete*'  and  "Barney,"  said  horses  and  harness  being  same  prop- 
erty described  in  plaintiff's  complaint,  as  pay  for  one  hundred 
thousand  feet  of  said  lumber  agreed  to  be  furnished  by  the  said 
defendants,  the  price  of  said  horses  and  harness  being  estimated 
at  $300,  and  to  pay  for  the  balance  of  said  lumber,  to  wit,  four 
hundred  thousand  feet,  in  supplies  to  be  furnished  to  defendants 
as  required,  at  the  rate  of  three  dollars  per  thousand  feet  for 
common  lumber,  and  five  dollars  per  thousand  feet  for  clear  lum- 
ber. Separate  answers  were  filed  in  said  cause  by  both  defend- 
ants; also  cross-complaints  and  answers  to  cross^complaints. 
Upon  the  issues  raised  by  these  numerous  pleadings  (which 
seem  to  have  been  simply  to  determine  the  title  to  the  two  horses 
and  harness  described  in  the  original  complaint,  and  incidentally 
the  title  to  one  hundred  and  eighteen  thousand  feet  of  lumber 
claimed  to  have  been  delivered  by  defendants  to  plaintiffs  in  pay- 
ment of  said  horses  and  harness),  the  case  wias  tried  by  the  pro- 
bate court  without  a  jury.  The  probate  court  found  as  facts, 
inter  alia,  that  the  title  to  the  horses  and  harness  was  in  the 
plaintiffs;  that  ''the  defendants  ....  placed  on  the  bank  of 
Clearwater  river,  at  a  place  called  'Big  Island,'  one  hundred  and 
eighteen  thousand  feet  of  logs,  by  Ross'  scale;  that  these  logs 
were  not  delivered  under  the  terms  of  said  agreement,  and  not 
delivered  at  all,  and  remained  and  are  the  property  of  the  de- 
fendants.^'  As  conclusions  of  law  from  the  facts  stated,  said 
probate  court  found  "that  the  plaintiffs  are  the  owners  and  en- 
titled to  and  to  retain  the  possession  of  the  horses  and  harness 
described  in  the  plaintiffs'  complaint;  that  the  defendants,  Al. 
Lamott  and  William  Boss,  are  the  owners  of  all  the  logs  cut  by 
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them,  not  delivered  in  the  water,  hut  left  on  the  bank  of  the 
river^';  and  entered  judgment  accordingly,  with  costs  in  favor 
of  plaintiffs.  Subsequently  to  the  rendition  of  the  judgment 
by  the  probate  court,  the  defendant,  Porter,  purchased  of  Will- 
iam Ross,  one  of  the  defendants  in  the  original  action,  and  who 
had  become  the  sole  owner  of  the  same,  the  logs  in  question. 
Elliott,  survivor  of  the  firm  of  Elliott  &  Emery,  seeks  by  this 
action  to  recover  the  value  of  said  logs.  Having,  by  the  judg- 
ment of  the  probate  court,  recovered  the  purchase  price  of  the 
logs,  to  wit,  the  two  horseis  and  harness,  he  now  seeks  in  this 
action  to  recover  the  property  which  the  defendants  claimed 
they  had  paid  bs  the  purchase  price  of  said  horses  and  harness. 

The  probate  court  had  jurisdiction  of  the  parties  and  of  the 
subject  matter  involved  in  the  suit  before  that  court.  All  of 
the  issues  passed  upon  by  the  probate  court  were  fairly  within 
the  pleadings.  No  appeal  was  ever  taken  from  the  judgment 
of  the  probate  court.  Its  judgment  settled  every  question  in- 
volved in  the  case  before  us.  We  think  the  law  governing  this 
case  is  properly  and  fully  declared  in  Marsh  v.  Pier,  4  Rawle^ 
273,  26  Am.  Dec.  131,  as  follows:  ''A  judgment  of  a  prefer 
court,  being  a  sentence  or  conclusion  of  the  law  upon  the  facts 
contained  within  the  record,  puts  an  end  to  all  f  urtiier  Utigation 
on  account  of  the  same  matter,  and  becomes  the  law  of  the  case, 
which  cannot  be  changed  or  altered,  even  by  the  consent  of  the 
parties,  and  is  not  only  binding  upon  them,  but  upon  the  courts 
and  juries,  ever  afterward,  as  long  as  it  shall  remain  in  force 
dud  unreversed.*'  And  the  court  adds  in  the  same  case :  *^A  con- 
trary doctrine,  as  it  seems  to  me,  subjects  the  public  peace  and 
quiet  to  the  will  or  neglect  of  individuals,  and  prefers  the  grati- 
fication of  the  litigious  disposition  on  the  part  of  suitors  to  the 
preservation  of  the  public  tranquillity  and  happiness.*'  The 
judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  judgment  for  defendant  in 
the  district  court,  costs  of  the  appeal  in  favor  of  the  appellant. 

Sullivan,  J.,  concurs. 

QUARLES,  J. — I  concur  in  the  conclusion  reached  in  this 
case,  but  I  do  not  concur  in  the   conclusion   that  the   probate 
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court  had  jurisdiction  of  the  subject  matter  of  the  action  brought 
by  Elliott  &  Emery  against  Ijamott  and  Ross.  I  seriously  doubt 
that  probate  courts  have  jurisdiction,  under  our  constitution,  of 
suits  to  recover  specific  personal  property.  But,  in  my  view, 
this  question  is  not  necessary  to  a  determination  of  the  case 
at  bar,  for  which  reason  I  will  not  discuss  it.  In  this  case,  the 
defendant,  in  his  answer,  sets  up  the  proceedings  in  the  case 
brought  by  Elliott  &  Emery  against  Lamott  and  Ross  in  the  pro- 
bate court,  and,  as  the  plaintiif  here  claims,  as  surviving  partner 
of  Elliott  &  Emery,  he  is  estopped  to  claim  the  property  in  ques- 
tion by  his  acts  in  the  case  in  the  said  probate  court.  He  caur 
not  at  one  time  disclaim  title  to  that  property,  and  then  after- 
ward assert  it  against  the  same  party  or  the  vendor  of  the  latter. 
The  conclusion  reached  is  correct^  but  I  am  inclined  to  think  a 
wrong  reason  is  given  for  reaching  it.  The  judgment  has  been 
properly  reversed. 


(December  2,  1899.) 

TWIN  SPRINGS  PLACER  COMPANY  v.  UPPER  BOISE 
HYDRAULIC  MINING  COMPANY. 

[59  Pac.  535.] 

New  Trial — Cumulative  Evidence. — When  newly  discovered  evi- 
dence tends  to  establish  a  new  or  independent  fact  not  testified 
to  at  the  trial,  although  its  efiect  be  to  establish  a  position  sought 
to  be  established  at  such  trial,  such  newly  discovered  evidence 
is  not  cumulative  within  the  meaning  of  the  rule  prohibiting  the 
granting  of  a  new  trial  upon  newly  discovered  cumulative  evidence. 

Sajcs — Judicial    DiscBrriON. — ^The    granting    O'f    a    new    trial    is    a 
matter  largely  within  the  discretion  of  the  trial  court,  and  an 
order  granting  a  new  trial  will  not  be  reversed  unless  there  has 
been  a  clear  abuse  of  such  discretion  in  granting  it. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Elmore  County. 

Heybum,  Price,  Heybum  &  Doherty  and  S.  L.  Tipton,  for 
Appellant. 
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Argument  for  Respondent. 

To  support  a  motion  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence^  the  affidavits  filed  in  support  of  the 
motion  must  show  that  the  evidence  is  "newly  discovered/*  and 
that  it  could  not,  with  reasonable  diligence,  have  been  produced 
at  the  trial;  that  such  evidence  is  not  cumulative  merely;  that 
it  is  not  merely  impeaching  in  character;  that  reasonable  dili- 
gence was  used  in  preparing  for  the  trial;  and  the  "newly  dis- 
covered evidence"  must  be  such  as  to  render  a  different  result 
probable  on  retrial.     {Turtier  v.  Morrison,  11  CaL  21;  ScheU^ 
house  V.  Ball  29  Cal.  608;  Ferrer  v.  Home  Mut  Ins.  Co.,  47 
Cal.  430;  Heath  v.  Scott,  65  Cal.  548,  4  Pac.  557,  and  au- 
thorities there  cited;  Outcalt  v.  Johnston,  9  Colo.  App.  519,  49 
Pac.  1058;  Hayne  on  New  Trial  and  Appeal,  sec  92;  Pincus 
V.  Puget  Sound  Brewing  Co.,  18  Wash.-  108,  50  Pac.  930; 
Harralson  v.  Barrett,  99  CaL  607,  34  Pac.  342;  People  v.  Mo- 
Curdy,  68  CaL  676,  10  Pac.  207;  Chapin  v.  Goodell,  2  Colo. 
608.)     Evidence  which  merely  multiplies  witnesses  to  any  one 
or  more  of  those  facts  before'  investigated,  or  only  adds  other 
circumstances  of  the  same  general  character,  is  cumulative,  and 
not  ground  for  a  new  triaL     (Hayne  on  New  Trial  and  Ap- 
peal, sec.  90  ;Knuffke  v.  Knujfe,  8  Kan.  App.  857,  56  Pac  326; 
Marshall  v.  Mathers,  103  Ind.  458,  3  N.  E.  121;  Klopenstine  v. 
Hays,  20  Utah,  45,  57  Pac  712;  Alabama  Midland  By.  Co.  v. 
Johnson,  123  Ala.  197,  26  South.  160.) 

W.  H.  De  Witt,  Wood  &  Wilson,  W.  C.  Howie  and  W.  B. 
Borah,  for  Bespondent. 

We  might  content  ourselves  in  the  first  instance  by  resting 
this  appeal  upon  the  well-established  rule,  so  often  indorsed  by 
this  court,  which  is  to  the  effect  that  a  motion  for  a  new  trial 
on  the  ground  of  the  insufficiency  of  the  evidence  to  justify  the 
decision  of  the  court  and  newly  discovered  evidence,  is  addressed 
to  the  sound  legal  discretion  of  the  court  below,  and  that  on  an 
appeal  from  an  order  granting  a  new  trial,  the  appellate  court 
will  not  reverse  the  order,  unless  it  appear  that  there  has  been 
a  manifest  abuse  of  discretion.  It  is  exceedingly  seldom  that 
an  appellate  court  will  disturb  the  action  of  the  lower  court, 
when  such  court  has  manifested  its  dissatisfaction  with  its  own 
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decision  by  granting  a  new  trial  It  is  presumed  that  the  court 
has  become  dissatisfied  with  the  fairness  of  the  trial  or  the 
justice  of  its  decision,  and  an  appellate  court  will  not  disturb 
its  ruling.  (Pico  v.  Cohn,  67  Cal.  258,  7  Pac.  680;  Pac.  Rol- 
ling M,  Co.  V.  Telegraph  Co.,  79  Cal.  340,  21  Pac.  840;  Brecken- 
ridge  v.  Croker,  68  Cal.  403,  9  Pac.  426 ;  Phelps  v.  Mining  Co., 
39  Cal.  410;  Pierce  v.  Schaden,  55  Cal.  406;  Brossard  v. 
Morgan,  ante,  p.  479,  56  Pac.  163.)  Casual  examination  of 
the  record  of  this  case  will  show  that  this  newly  discovered 
evidence  is  not  cumulative.  The  test  is.  Does  the  newly  dis- 
covered evidence  go  to  a  different  point  in  the  establishing  of 
the  ultimate  proposition?  {Kenezleber  v.  Wahl,  92  Cal.  202, 
28  Pac.  225.)  The  fact  that  the  testimony  may  tend  to  prove 
the  same  issue  upon  which  proof  was  offered  on  the  trial  is 
not  enough  to  make  it  cumulative,  and  whether  or  not  it  is 
cumulative  is  to  be  determined  from  its  kind  and  character 
rather  than  from  its  effect.  (Winfield  etc.  Assn,  v.  McMullen, 
59  Kan.  493,  53  Pac.  481;  1  Greenleaf  on  Evidence,  sec.  2; 
Flannigan  v.  Newberg,  1  Idaho,  78.)  The  court  might  have 
very  properly  granted  a  new  trial,  solely  on  the  ground  that  the 
evidence  was  insufficient  to  warrant  the  decision,  in  that  no 
discovery  of  mineral  was  proven  as  to  the  Hot  Springs  claim. 
There  was  no  evidence  whatever  tending  to  prove  a  discovery 
and  this  was  necessary.  (Lindley  on  Mines,  sec.  437;  Reins 
V.  Murray,  22  Land  Dec.  409.) 

QUARLES,  J. — The  appellant  commenced  this  action  in  the 
court  below  to  recover  certain  placer  mining  claims.  After  is- 
sue joined,  the  cause  went  to  trial  before  the  court,  both  par- 
ties having  waived  a  trial  by  jury,  and  findings  and  judgment 
were  made  and  rendered  in  favor  of  the  appellant.  Thereafter 
the  respondent  moved  for  a  new  trial  upon  divers  grounds,  one 
of  which  is  that  respondent  has,  since  the  trial,  newly  dis- 
covered evidence  material  to  its  defense,  which  it  could  not 
with  reasonable  diligence  have  discovered  and  produced  at  the 
trial  The  trial  judge,  after  considering  the  application  and 
numerous  affidavits  presented  on  the  motion,  granted  the  mo- 
tion for  a  new  trial.  From  the  order  granting  a  new  trial, 
ibe  plaintiff  appealed. 
laaho,  Vol.  6-44 
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The  principal  fact  to  which  the  evidence  was  directed  on  the 
trial  was  whether  or  not  the  annual  labor  required  by  act  of 
Congress  to  be  performed  annually  upon  unpatented  mining 
claims  had  been  performed  upon  the  Eureka  Bar  and  Hot 
Springs  claims  for  the  year  of  1896.  To  prove  such  annual 
labor,  the  plaintiflE  only  introduced  one  witness — C.  H.  Blazer, 
who  testified  that  he  and  his  sixteen  year  old  son  worked  thir- 
teen days  each  on  the  Eureka  Bar  in  1896;  that  they  worked 
fourteen  days  each  on  the  Hot  Springs  claim  in  1896;  that 
a  day's  work  was  worth  four  dollars  at  that  time.  Said  witness 
also  stated  that  he  did  not  know  what  the  regular  wages  of 
miners  were  at  that  time  and  in  that  locality.  This  witness 
also  stated  that  he  lived  at  Nampa,  in  Canyon  county;  that  the 
said  claims  were  situated  in  Elmore  county;  that  they  arrived 
at  the  claims  on  September  28,  1896;  that  they  commenced 
work  on  the  28tii  of  September,  1896,  on  the  Eureka  Bar,  and 
quit  work  on  that  claim  about  October  12th  or  13th;  that  they 
commenced  work  on  the  Hot  Springs  claim  about  October  14th, 
and  left  for  Nampa  about  November  1st,  arriving  at  Nampa 
a  day  or  two  before  the  election,  it  taking  about  three  days  to 
go  each  way.  The  evidence  of  this  witness  is  practically  all 
of  the  evidence  to  establish  the  value  of  the  labor  performed 
upon  the  said  claims  in  the  year  of  1896.  The  defendant,  to 
overcome  the  evidence  of  said  witness  Blazer,  introduced  a  duly 
certified  copy  of  an  aflSdavit  made  by  said  witness  in  November, 
1896,  and  recorded  in  the  county  recorder's  ofiQce  in  and  for 
said  Elmore  county,  in  words  as  follows: 

'^State  of  Idaho,     ) 
County  of  Canyon.  I    ^' 

'^Before  me,  the  subscribed,  personally  appeared  Charles  H. 
Blazer,  who,  being  first  duly  sworn,  says  that  at  least  nine  dol- 
lars' worth  of  work  or  improvements  were  performed  or  made 

upon  Eureka  Bar  placer  claim,  situated  in  mining 

district,  county  of  Elmore,  state  of  Idaho;  that  such  expendi- 
ture was  made  at  the  expense  of  Charles  H.  Blazer  and  C.  E^ 
Higgins,  owners  of  said  claim. 

(Signature)         "C.  H.  BLAZES. 
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"Subscribed  and  sworn  to  before  me,  this day  of  Novem- 
ber, 1896. 

(Signed)        ^^OWABD  E.  KING. 
''[Notary  Seal]  "Notary  Public." 

The  defendant  introduced  one  A.  G.  Frazier,  who  testified 
that  C.  H.  Blazer  arrived  at  the  claims  about  the  12th  or  15th 
of  October;  that  he  saw  Blazer  there  at  that  time,  and  that 
Blazer  told  him  that  he  came  in  the  night  before.  E.  W.  Bas- 
sett  testified  that  he  was  on  the  claims  about  the  middle  of 
October,  1896,  knew  the  claims,  and  that  no  new  work  had 
then  been  done ;  that  the  work  that  had  been  done  was  done  the 
year  before;  that  the  wages  of  miners  in  1896,  in  the  locality 
of  these  claims,  was  one  dollar  and  fifty  cents  per  day  and 
board.  Capt.  Huckins  testified  on  behalf  of  the  defendant  that 
Blazer  went  on  the  claims  about  the  middle  of  October,  1896, 
and  left  there  the  latter  part  of  October,  1896.  Other  witnesses 
testified  in  behalf  of  defendant  to  the  effect  that  the  wages  of 
miners  in  the  locality  in  1896  range  from  one  dollars  and  fifty 
cents  to  two  dollars  and  fifty  cents  per  day. 

The  newly  discovered  evidence  relied  upon  for  a  new  trial 
was  presented  to  the  trial  judge  by  affidavits  made  by  divers 
persons,  who  deposed  to  facts  all  tending  to  show  that  the  evi- 
dence of  C.  H.  Blazer  before  the  court  on  the  trial  was  untrue. 
The  appellant  contends  that  tiie  trial  judge  erred  in  granting 
a  new  trial,  for  the  reason  that  the  alleged  newly  discovered 
evidence  is  impeaching  in  character,  and  merely  cumulative  to 
that  introduced  by  respondent  at  the  trial.  This  contention 
is  largely,  but  not  entirely,  correct.  Respondent  shows  that  he 
can  prove  facts  not  testified  to  by  any  witness  at  the  trial — 
some  of  which  show  that  the  witness  C.  H.  Blazer  was  in 
Nampa  on  October  2,  1896,  and  bought  a  bill  of  lumber  there 
on  that  day;  some  showing  that  he  was  in  Nampa  as  late  as 
October  4,  1896;  some  showing  that  he  borrowed  a  gun  from 
the  house  of  his  mother  in  law  about  October  8,  1896,  which 
he  took  with  him  to  the  said  mining  claims;  and  other  facts 
which,  if  not  overcome,  would  show  that  said  witness  and  his 
Bon  did  not  perform,  and  could  not  have  performed,  the  work 
upon  said  claims  as  testified  to  by  him.     We  think  that  the  re- 
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spondcnt  made  sufBcient  showing  to  justify  the  granting  of  a 
new  trial.  That  portion  of  the  newly  discovered  evidence  tend- 
ing to  establish  facts  not  testified  to  at  the  trial  was  not  cumu- 
lative. In  14  Encyclopedia  of  Pleading  and  Practice,  815-817, 
it  is  correctly  said:  '^Although  evidence  is  additional  to  other 
evidence  tending  to  prove  the  same  position,  yet  it  is  not  cumu- 
lative if  it  is  of  a  different  character,  tending  to  establish  the 
same  general  result  by  proof  of  a  new  and  distinct  fact."  The 
granting  of  a  new  trial  is  largely  a  matter  of  discretion  in  the 
trial  court.  An  appellate  court  should  not  reverse  an  order 
granting  a  new  trial  except  in  case  of  a  clear  abuse  of  discre- 
tion. We  have  carefully  examined  the  record  before  us,  and 
do  not  think  that  the  trial  judge  abused  the  discretion  vested 
in  him  in  making  the  order  granting  a  new  trial;  wherefore 
the  order  appealed  from  is  affirmed.  Costs  awarded  to  respond- 
ent. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(December  7,  1899.) 


WAEREN  V.  STODDART. 
[59  Pac.  540.1 

Bills  of  Exceptions — Specifications  of  Ebbob — ^Under  the  pro- 
visions of  sections  4426,  4428  and  4430  of  the  Revised  Statutes, 
a  hill  of  exceptions  is  not  required  to  contain  a  specification  of 
the  errors  relied  on,  unless  the  exception  is  to  the  verdict  or 
decision  upon  the  ground  of  the  insufficiency  of  the  evidence  to 
sustain  it.  In  that  case,  the  bill  of  exceptions  must  specify  the 
particulars  in  which  the  evidence  is  not  sufficient. 

Statement  on  Motion  for  a  New  Trial. — ^Under  tKe  provisions  of 
subdivision  3,  section  4441,  of  the  Revised  Statutes,  a  statement 
on  motion  for  a  new  trial  must  specif^  the  particular  errors  re* 
lied  on. 

What  Bill  of  Exceptions  Must  Contain. — Under  the  provisions 
of  section  4427  of  the  Revised  Statutes  an  order  striking  out 
a  portion  of  a  pleading  is  deemed  excepted  to  and  when-  such 
order,  and  the  papers  upon  which  it  is  made,  are  a  part  of  the 
records  and  files  in  the  action;  it  need  not  be  embodied  in  a  bill 
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of  exceptions,  but  may  be  reviewed  on  appeal  as  though  settled 
in  a  bill  of  exceptions. 

Attobney's  Fees. — ^A  stipulation,  in  a  mortgage  for  an  attorney 
fee,  in  case  of  suit  brought,  is  valid,  but  should  be  enforced  only 
for  a  reasonable  fee. 

Same — ^How  Coubt  to  Detebhine  What  is  a  Reasonable  Fee. — 
The  court,  in  determining  what  fee  is  reasonable,  may  take  into 
consideration  the  amount  actually  paid  or  agreed  to  be  paid, 
if  any  such  agreement  was  entered  into,  also  should  take  into 
consideration  the  importance  of  the  suit,  the  amount  involved,  the 
nature  and  extent  of  the  work  and  labor  in  the  preparation  and 
trial  of  the  action  and  any  other  facts  that  would  assist  the 
court  in  arriving  at  a  right  conclusion  as  to  what  would  be 
a  reasonable  fee. 

Same — ^When  Fee  not  Allowed. — ^No  judgment  should  be  allowed 
for  attorney's  fees,  unless  the  attorney  has  or  is  entitled  to  re- 
ceive it  himself.  No  fee  should  be  allowed  of  which  the  plaintiff 
is  to  receive  a  part. 

Defenses. — Held,  that  the  answer  set  up  two  separate  defenses  and 
that  it  was  error  to  strike  such  defenses  out. 

Same — ^Tbansfereb — ^Assignor. — Where  a  promissory  note  payable 
"to  order"  is  transferred  without  indorsement,  the  transferee  ac- 
quires only  the  equitable  title  and  can  only  recover  subject  to  the 
defenses  that  were  available  against  his  assignors. 

Covenants  in  Deed. — The  word  "grant"  when  used  in  a  conveyance 
by  which  an  estate  of  inheritance  is  to  be  passed,  is  a  covenant 
that  the  estate  so  conveyed  is  at  the  time  of  the  execution  thereof, 
free  from  encumbrances  done,  made  or  suffered  by  the  grantor 
or  any  person  claiming  under  him. 

Bbsach  of  Covenants  Against  Encumbrance. — There  is  a  clear  dis- 
tinction between  breaches  of  covenants  of  "warranty"  and  "quiet 
and  peaceable  enjoyment ' '  and  breaches  of  covenants  against  eu- 
eumbrances. 

Saiob — ^Remedy. — ^In  cases  of  this  kind  the  vendee  may  pay  off  the 
encumbrance  and  recoup  the  sum  so  paid  against  the  amount 
due  on  the  purchase  price,  but  that  is  not  his  only  remedy,  as  a 
defense  on  the  ground  of  breach  of  covenant  of  encumbrance  is 
Bufficient  to  defeat  an  action  for  the  recovely  of  the  purchase  price 
until  such  encumbrance  be  removed* 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Canyon  County. 

Wyman  &  Wyman  and  Hugh  E.  McElroy,  for  Appellants. 

Plaintiff  having  alleged  title  by  written  assignment  from 
{he  payee  to  Simmons  and  the  same  being  denied,  in  order  to 
lecover  he  must  prove  the  title  he  has  alleged.     (14  Am.  & 
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Eng.  Ency.  of  PI.  &  Pr.  504,  note  B.)  Does  the  evidence  sus- 
tain tlie  finding  of  the  court  that  the  sum  of  $1,000  was  a  rea- 
sonable attome/s  fee  for  the  foreclosure  of  this  mortgage? 
It  is  not  alleged  in  the  complaint  that  any  expense  whatever 
had  been  incurred  in  that  behalf,  and  while  plaintiffs  witnesses 
testified  that  the  sum  allowed  is  a  reasonable  fee,  they  also 
testified  that  so  far  as  they  knew  plaintiff  had  not  agreed  to 
pay  that  amount  Attorne/s  fees  are  allowed  to  the  mortgagee 
for  the  sole  purpose  of  reimbursing  hiTn  for  any  reasonable 
i^um  he  has  actually  paid  or  agreed  to  pay  for  such  services  antf 
not  as  an  additional  means  of  speculating  on  the  mortgagee's 
necessities  or  misfortunes.  If  there  is  an  attorney,  the  plain- 
tiff's expense  is  limited  to  the  amount  paid  therefor,  provided 
it  is  reasonable.  {Broadbent  v.  Brumback,  2  Idaho,  366,  16 
Pac.  556.)  It  becomes  necessary  to  determine  whether  the  al- 
legations stricken  out  constitute  a  defeh^.^  to  the  cause  of  ac- 
tion alleged  in  the  complaint.  By  his  pleading,  plaintiff  claims 
title,  not  by  indorsement,  but  by  assignment.  He  introduced 
no  proof  of  indorsement.  He  only  claims  to  be  an  assignee 
and  not  an  innocent  purchaser,  and  whatever  rights  he  may 
have  are  subject  to  any  defense  which  would  have  been  good 
against  the  original  payee  at  the  time  ol  the  assignment. 
(Daniel  on  Negotiable  Instruments,  sec.  741;  Lyon,  Poiier 
&  Co.  V.  First  Nat  Bank,  85  Fed.  120,  29  C.  0,  A.  45;  Harris- 
burg  Trust  Co.  v.  Shufeldt,  87  Fed.  669;  Oaylord  v.  Nebraska 
etc.  Bank,  64  Neb.  104,  69  Am.  St.  Rep.  705,  74  N.  W.  416; 
Randolph  on  Commercial  Paper,  788.)  While  a  thing  once 
proved  to  exist  continues  as  long  as  it  is  usual  with  things  of 
that  nature,  this  principle  has  no  application  to  a  statement  of 
facts  in  a  pleading.  (Fredericks  v.  Tracy,  98  CaL  65^,  33  Pac 
750.)  The  officers  of  a  corporation  can  only  execute  a  deed 
in  its  name  pursuant  to  resolution  of  the  board  of  directors. 
(Johnson  v.  Sage,  4  Idaho,  768,  44  Pac.  641;  Sliss  v.  Kaweak 
Canal  &  Irr.  Co.,  65  Cal.  602,  4  Pac  607.)  The  owners  of 
canals  and  ditches  are  entitled  to  reasonable  compensation  for 
appropriating  and  delivering  said  water.  (Syllabus,  TFi7ter- 
ding  v.  Oreen,  4  Idaho,  773,  45  Pac.  134.)  The  covenant  is 
not  a  warranty  of  title  or  of  ^^quiet  enjoyment  against  encum- 
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brances/*  It  is  that  there  are  no  encumbrances — ^that  the  prop- 
erty is  ''free  from  encumbrances/'  There  is  a  very  material 
difference  between  the  last  and  either  of  the  other  covenants. 
In  the  case  of  the  former,  there  must  be  some  interruption  of 
the  possession  of  the  property  before  there  is  any  breach  of  the 
covenant.  All  the  grantor  contracts  is  that  the  grantee  shall 
have  the  quiet  possession  of  the  thing  conveyed  and  so  long  as 
he  remains  in  possession,  the  contract  is  not  broken.  In  the 
case  the  covenant  is  that  there  are  no  encumbrances,  it  is  clear 
that  the  breach  occurs  whenever  the  deed  is  given  and  that  no 
eviction  is  necessary.  {Sireeper  v.  Aheln,  59  Mo.  App.  485; 
Anderson  v.  Knox,  20  Ala.  156;  8  Am.  &  Eng.  Ency.  of  Law 
2d  ed.,  122;  Kramer  v,  GaHer,  136  Mass.  504,  (507).)  It  will 
not  be  disputed  that  the  vendee  may  pay  off  the  encumbrance 
and  recoup  the  sum  so  paid  against  the  amount  due  on  the  pur- 
-chase  price.  {Davis  v.  Bean,  114  Mass.  358;  Baker  v.  Rails- 
hack,  4  Ind.  633;  Siilwell  v.  Chappell,  30  Ind.  72;  Neshitt  v, 
Campbell,  5  Neb.  429;  Tod  v.  Gallagher,  16  Serg.  &  R.  261,  16 
Am.  Dec.  571;  Tone  v.  Wilson,  81  111.  529.)  Under  these 
circumstances,  the  vendor  being  insolvent,  courts  of  equity 
will  restrain  the  collection  of  the  purchase  price  by  injunction, 
where  that  remedy  is  sought  or,  in  cases  like  this,  where  the 
mortgage  is  sought  to  be  foreclosed,  will  stay  the  action  until 
that  duty  has  been  performed.  ( Van  Riper  v.  Williams,  2  N. 
J.  Eq.  407;  White  v.  Stretch,  22  N.  J.  Eq.  76;  Bank  v.  Pinner, 
25  N.  J.  Eq.  4:95;  Daton  v.  Dusenburg,  25  N.  J.  Eq.  110;  Yonge 
V.  McCormick,  6  Fla.  368,  63  Am.  Dec.  214;  Jaques  v.  Esler, 
4  N.  J.  Eq.  461 ;  Nesbitt  v.  Campbell,  5  Neb.  431 ;  McLemore  v. 
Mabson,  20  Ala.  137 ;  Arnold  v.  Curl,  18  Ind.  339 ;  Johnson  v. 
Jones,  13  Smedes  &  M.  580;  Foots  v.  Clark,  102  Mo.  394,  14 
S.  W.  981;  Young  v.  Butler,  1  Head,  640.)  Respondent  con- 
lends  that  the  action  of  the  court  in  striking  out  certain  para- 
graphs of  the  answer  has  not  been  specified  as  error  in  the  rec- 
ord, although  specified  in  appellant^s  brief,  and  therefore  can- 
not be  considered.  The  supreme  court  of  California  has  re- 
peatedly held  that  in  cases  of  this  character,  where  evidence  is 
not  to  be  reviewed,  the  bill  of  exceptions  need  not  contain  speci- 
fications of  error.     (Miller  v.  Wade,  87  Cal.  410,  25  Pac.  487; 
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Shadhume  v.  Daly,  76  CaL  365,  18  Pac.  403.)  Appellants 
have  not  appealed  from  the  order  striking  out  part  of  their  an- 
swer. That  order  is  not  appealable.  (Rev.  Stats.,  sees.  4807, 
4808;  Oates  v.  Walker,  35  Cal.  289.)  Where  an  amended  eom- 
plaint  has  been  filed,  the  original  complaint  may  be  placed  in 
the  transcript  as  part  of  the  judgment-roll  to  show  action  not 
barred  by  statute  of  limitations.  {Dougdll  v.  SchuUnherg,  101 
CaL  158,  35  Pac.  635.) 

T.  J.  Jones  and  A.  A.  Fraser,  for  Bespondent. 

The  first  error  complained  of  in  appellants'  brief  was  the 
action  of  the  court  in  striking  out  paragraphs  6  to  12,  inclusive 
of  appellants'  further  answer.  On  this  point  we  contend;  1. 
That  the  court  cannot  consider  said  assignment  of  error,  as  the 
same  is  not  assigned  as  error  in  the  record.  {Purdy  v.  Steel, 
1  Idaho,  216;  Burnett  v.  Pacheco,  27  Cal.  408;  Crosett  v. 
Whelan,  44  Cal.  200;  People  ex  rel.  Dickinson  v.  Bainard,  27 
Cal.  470.)  2.  The  order  appealed  from  is  not  designated  in 
the  notice  of  appeal.  {WUliams  v.  Dennison,  86  Cal.  430,  25 
Pac.  244;  Gates  v.  Walker,  35  Cal.  289;  Grtiell  v.  Spooner,  71 
Cal.  493,  12  Pac.  511.)  3.  The  answer  being  struck  out  is  no 
part  of  the  judgment-roll,  and  as  it  is  not  incorporated  in  the 
bill  of  exceptions  the  court  cannot  consider  the  same.  {Com-- 
missioners  v,  Krap,  90  Ind.  236;  Abbott  v,  Douglass,  28  Cal. 
299  of  the  dissenting  opinion.)  The  further  answer  of  the  ap- 
pellants did  not  state  facts  sufficient  to  constitute  a  defense  to 
this  action.  The  note  and  mortgage  sued  upon  were  given  on 
September  16,  1892,  and  for  a  period  of  over  five  years  the  ap- 
pellant made  no  objection  to  said  water  right  deed,  nor  did 
he  offer  to  reconvey  the  same  or  to  place  the  parties  in  statu 
quo.  {Caldwell  v.  Ruddy,  2  Idaho,  1,  1  Pac.  339;  Bowman 
V,  Ayers,  2  Idaho,  465,  21  Pac.  405;  Andola  v.  Picoii,  5 
Idaho,  27,  46  Pac.  928;  Williams  v.  Mitchell,  87  Cal.  532,  26 
Pac.  632.)  In  order  to  rescind  a  contract,  it  is  a  well-estab- 
lished rule  of  equity  that  a  party  must  do  so  promptly,  or  he 
will  be  deemed  to  have  waived  it.  (Frait  v.  Fiske,  17  Cal.  380; 
Bar  field  v.  Price,  40  Cal.  535;  Cobb  v.  Hatfield,  46  N".  Y.  533.) 
And  it  is  too  late  to  offer  to  reconvey  after  a  suit  is  commenced. 
{Cowen  V.  Ilarrin-gton,  5  Idaho,  329,  48    Pac.    1060;    Roch 
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Island  etc.  Co.  v.  Bank  of  Horton,  9  Kan.  App.  96,  67  Pac. 
1050;  Kinney  v.  Osboume,  14  Cal.  112;  Burton  v.  Stewart,  3 
Wend,  239.)  Delay  in  rescission  is  evidence  of  a  waiver  of  the 
misconduct  of  the  other  party,  and  is  itself  deemed  an  election 
to  treat  the  contract  as  valid  and  binding.  (Tligan  v,  Kyle, 
7  Wash.  595,  35  Pac.  399;  Schcftd  v.  Hays,  68  Fed.  457,  7  C. 
C.  A.  308;  Rugan  v,  Sahin,  53  Fed.  415,  3  C.  C.  A.  578;  Mc- 
Lean V.  Clapp,  141  U.  S.  429,  12  Sup.  Ct.  Eep.  29;  Grumes  v. 
Saunders,  93  U.  S.  55;  Hayward  v.  Bank.  96  U.  S.  Gil;  2 
Warvell  on  Vendors,  836.)  The  consideration  of  an  assign- 
ment need  not  be  alleged  or  proven.  {Brumhack  v.  Oldham, 
1  Idaho,  709.) 

SULLIVAN,  J. — This  action  was  brought  to  foreclose  a 
mortgage  upon  six  hundred  and  forty  acres  of  land  situated  in 
Canyon  county.  The  defendants  Walling  and  Davis  are  merely 
nominal  parties.  It  is  alleged  in  the  complaint  that  the  de- 
fendant Stoddart,  who  is  the  appellant  here,  executed  and  de- 
livered to  the  Boise  City  and  Nampa  Irrigation,  Land  and  Lum- 
ber Company,  a  corporation,  on  the  sixteenth  day  of  September, 
1892,  a  certain  promissory  note  for  $6,400,  with  a  mortgage  se- 
curing the  same;  that  on  April  19,  1894,  said  corporation  as- 
signed said  note  and  mortgage  to  one  Simmons,  who  thereafter 
assigned  them  to  the  plaintiff — and  prays  for  a  decree  of  fore- 
closure, and  for  $1,000  attorney's  fees,  and  costs.  The  answer 
denies  both  of  said  assignments,  and  that  either  of  said  assignees 
were  ever  holders  of,  or  lawfully  in  possession  of,  the  said  note 
or  mortgage,  and  denies  that  any  greater  sum  than  $300  is  a 
reasonable  attorney's  fee.  And  for  a  further  defense  the  an- 
swer avers  a  total  failure  of  consideration,  in  that  the  note  and 
mortgage  were  given  as  the  purchase  price  of  a  certain  water 
right  described  in  the  mortgage,  and  for  no  other  consideration ; 
that  said  water  right  was  never  conveyed  to  defendant  Stoddart, 
although  he  received  a  certain  deed  of  conveyance  purporting 
to  convey  said  water  right  to  him;  that  said  deed  was  void  be- 
cause the  officers  executing  it  were  not  authorized  to  do  so, 
which  fact  appellant  did  not  learn  until  March  26,  1899 ;  that 
the  grantor  in  said  pretended  deed  did  not  deliver  to  appellant 
possession  of  any  property  pursuant  thereto;  and  that  appellant 
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has  not  at  any  time  received  thereunder  any  value,  benefit,  or 
advantage  whatever.     Said  answer  also  avers  that  said  deed, 
by  its  terms,  did  not  convey  a  water  right,  but  was  a  contract 
for  the  delivery  of  water  upon  payment  of  an  annual  main- 
tenance compensation  therefor,  and  conferred  upon  the  appel- 
lant no  other  privilege  or  property  right;  that  said  deed  cov- 
enanted that  the  property  conveyed  by  it  was  free  from  all  en- 
cumbrances, while  in  truth  at  the  time  of  the  giving  thereof 
there  was  a  valid  mortgage,  amounting  to  $200,000,  against 
said  water  right,  which  still,  remains  in  full  force  and  effect, 
of  which  appellant  Stoddart  had  no  knowledge  at  the  time  of 
receiving  said  deed;  that  at  such  time  and  ever  since  the  prop- 
erty covered  by  said  last-mentioned  mortgage  was  of  less  value 
than  the  amount  of  the  indebtedness  secured  thereby;  that  on 
August  25,  1893,  and  while  the  payee  (said  corporation)  in  said 
note  and  mortgage  was  still  the  owner  thereof,  judgment  was 
recovered  against  said  corporation  by  Taylor  and  Satterfield, 
under  which  said  water  right  was  sold  to  said  Taylor  and  Sat- 
terfield, who  thereafter  received  a  sheriiFs  deed  therefor,  and 
on  September  16,  1894,  went  into  possession  thereof,  and  that 
they  and  their  successors  ever  since  have  been  in  possession 
thereof;  that  on  July  3,  1895,  said  corporation,  by  quitclaim 
deed,  conveyed  said  water  right  to  one  R.  B.  Green,  as  admin- 
istrator of  the  respective  estates  of  said  Taylor  and  Satterfield; 
and  that  at  all  of  said  times  said  corporation  was  insolvent 
The  answer  also  avers  that  said  Simmons  and  the  respondent 
Warren  have  resided  without  this  state,  and  that  said  corpora- 
tion was  at  the  time  of  the  execution  of  said  note  and  mortgage, 
and  ever  since  has  been,  insolvent,  and  on  August  25,  1893. 
ceased  doing  business,  and  discontinued  its  organization  as  a 
corporation.    It  is  also  averred  that  irreparable  injury  would 
result  to  appellant  if  respondent  recovers  a  decree  of  foreclos- 
ure.    On  the  motion  of  respondent's  counsel  the  court  struck 
out  all  of  the  afiirmative  matter  set  up  in  the  answer.     On  the 
trial  evidence  was  introduced  as  to  the  respondent's  ownership 
of  the  note  and  mortgage,  and  as  to  a  reasonable  attorney's  fee. 
Judgment  and  decree  of  foreclosure  went  in  favor  of  the  re- 
spondent for  $10,600  damages,  interest,  and  costs,  and  for  $1,000 
attorney's  fees.    This  appeal  is  from  the  judgment. 
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Several  errors  are  assigned,  the  chief  of  which  is  that  the 
•court  erred  in  striking  out  paragraphs  6  to  12,  inclusive,  of  the 
answer.  It  is  contended  hy  counsel  for  respondent  that  said 
assigned  error  cannot  be  considered,  as  that  error  is  not  as- 
signed in  the  record.  The  record  shows  that  paragraphs  6  to 
12,  inclusive,  of  the  amended  answer,  were  stricken  out  on  mo- 
tion of  respondent's  counsel,  and  that  counsel  for  appellant 
duly  excepted  thereto.  Said  motion,  the  ruling  thereon  by  the 
<-ourt,  and  the  exceptions  of  the  appellant  are  embodied  in  the 
bill  of  exceptions  contained  in  the  transcript.  In  appellant's 
brief  the  first  error  specified  is  as  follows :  "That  the  court  erred 
in  sustaining  plaintiif  s  motion  to  strike  out  paragraphs  6  to 
12,  inclusive,  of  defendant  Stoddart's  answer.''  Said  specifi- 
cation of  error  is  amply  sufficient,  under  paragraph  1,  rule  6, 
of  the  rules  of  this  court;  and  said  exceptions  were  duly  saved 
in  the  bill  of  exceptions,  which  bill  is  properly  a  part  of  the 
judgment-roll,  and  therefore  is  properly  before  this  court 

Counsel  for  respondent  cite  several  cases  wherein  it  is  held 
that  a  statement  on  motion  for  a  new  trial  must  specify  the 
particular  errors  relied  on,  or  it  will  be  disregarded.  Those 
authorities  are  in  accord  with  subdivision  3,  section  4441,  of  the 
Revised  Statutes,  which  provides,  inter  alia,  that  the  statement 
on  motion  for  a  new  trial  shall  specify  the  particular  errors 
upon  which  the  party  relies,  and,  if  it  does  not,  such  statement 
fhall  be  disregarded  on  the  hearing  of  the  motion.  That  pro- 
vision and  the  authorities  cited  do  not  apply  in  this  case,  as  no 
statement  on  motion  for  a  new  trial  is  involved.  Under  oui 
statute  (sections  4426  to  4433,  inclusive,  which  treat  of  excep- 
tions and  bills  of  exceptions)  there  is  no  requirement  that  a 
bill  of  exceptions  shall  contain  a  specification  of  errors  relied 
on,  except  when  the  exception  is  to  the  verdict  or  decision  upon 
the  grounds  of  the  insufficiency  of  the  evidence  to  sustain  it, 
in  which  case  the  bill  must  contain  a  specification  of  the  partic- 
ulars in  which  the  evidence  is  alleged  to  be  insufficient.  (See 
Hev.  Stats.,  sec.  4428.)  In  no  other  case  is  a  specification  of 
errors  expressly  required  to  be  put  into  a  bill  of  exceptions. 
It,  no  doubt,  is  a  good  practice  to  specify  the  particular  errors 
relied  on  in  a  bill  of  exceptions  prepared  after  trial  for  the 
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purpose  of  use  on  a  motion  for  a  new  trial.  The  principal 
difference  between  a  statement  on  motion  for  a  new  trial  and  a 
bill  of  exceptions  is  this :  The  f onner  mnst  contain  a  specifica- 
tion of  the  errors  relied  on,  or  it  will  be  disregarded;  and  the 
latter  need  not  contain  such  specification  unless  the  exception 
is  to  the  verdict  or  decision  upon  the  ground  of  the  insufficiency 
of  the  evidence  to  justify  il  A  statement  on  motion  for  a 
new  trial  should  contain  a  history  of  the  proceedings  at  the 
trial,  and  all  the  exceptions  taken  by  the  moving  party,  and  a 
specification  of  all  errors  relied  on.  It  is  generally  more  full 
and  complete  than  a  bill  of  exceptions.  It  has  been  held  in 
Miller  v.  Wade,  87  Cal.  410,  25  Pac  487,  and  Shadbume  v. 
Daly,  76  Cal.  355,  18  Pac.  403,  that,  when  an  appeal  is  taken 
on  a  biU  of  exceptions,  errors  of  law  occurring  at  the  trial  may 
be  reviewed,  although  no  specifications  of  particular  errors  of 
law  relied  on  are  contained  in  the  bill.  In  the  last  cited  case 
the  court  holds  that  subdivision  3,  section  669  of  the  Code  of 
Civil  Procedure,  requires  a  statement  of  the  case  to  contain 
specifications  of  the  particular  errors  relied  on,  and  that  is  not 
required  in  a  bill  of  exceptions.  And  in  Miller  v.  Wade,  supra,^ 
that  case  is  distinguished.  That  court  has  held  in  a  number 
of  cases  that  a  statement  and  bill  of  exceptions  are  the  same. 
For  some  purposes  that  is  true;  but  section  4441  of  the  Re- 
vised Statutes,  requires  every  statement  on  motion  for  a  new 
trial  to  contain  a  specification  of  the  particular  errors  relied 
on,  and  that  is  not  required  in  a  bill  of  exceptions  unless  the 
question  of  the  insufficiency  of  the  evidence  is  raised  by  the 
bill  of  exceptions. 

It  is  also  contended  by  counsel  for  respondent  that  the  order 
striking  out  said  paragraphs  of  the  answer  is  not  designated  in 
the  notice  of  appeal.  There  is  nothing  in  that  contention,  as 
said  order  was  made  before  judgment,  and  may  be  reviewed 
on  an  appeal  from  the  judgment.  Orders  of  a  court  from 
which  the  statute  makes  no  specific  provision  for  an  appeal 
may  be  reviewed  on  appeal  from  the  judgment  or  order  deny- 
ing or  granting  a  new  trial,  and  need  not  be  specified  in  the 
notice  of  appeal.     (Gates  v.  Walker,  35  Cal.  289.) 

It  is  also  contended  that  the  paragraphs  of  the  answer  which 
were  stricken  out  cannot  be  reviewed  on  appeal  unless  they 
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were  saved  in  a  bill  of  exceptions;  that,  as  said  paragraphs 
were  stricken  out,  they  are  no  part  of  the  pleadings,  and  for 
that  reason  are  no  part  of  the  judgment-roll.  Subdivision  2, 
section  4456  of  the  Eevised  Statutes,  provides,  inter  alia,  that 
the  pleadings  are  a  part  of  the  judgment-roll.  This  court, 
however,  has  held  that  when  an  amended  pleading  has  been 
filed,  and  no  question  is  raised  as  to  the  original  pleading,  the 
latter  must  not  be  put  in  the  transcript.  Said  amended 
answer,  with  all  its  paragraphs,  regardless  of  some  of  them 
having  been  stricken  out,  was  properly  a  part  of  the  judgment- 
roll,  and  therefore  a  part  of  the  record  on  appeal  in  this  case. 
The  question  as  to  whether  the  action  of  the  trial  court  in  strik- 
ing out  said  paragraphs  was  right  is  properly  before  us  for  de- 
cision. {Ahhoit  V,  Douglass,  28  Cal.  296;  Davis  v.  Water  Co,, 
98  Cal.  417,  33  Pac.  270;  Dougall  v.  Schulenherg,  101  Cal. 
158,  36  Pac.  635.)  The  order  striking  out  said  paragraphs  of 
the  complaint  is  a  nonappealable  order,  and  such  orders  may 
be  reviewed  on  appeal  from  the  judgmnet.  (Gates  v.  Walker, 
35  CaL  289.)  An  order  striking  out  a  portion  of  a  pleading 
is  deemed  excepted  to,  and,  appearing  in  the  record  or  files, 
may  be  reviewed  upon  appeal  as  though  settled  in  a  bill  of  ex- 
ceptions.    (Rev.  Stats.,  sec.  4427.) 

The  court  allowed  $1,000  attomey^s  fee,  and  that  is  assigned 
as  error.  The  mortgage  provides  that  in  case  of  foreclosure 
the  court  may  allow  a  reasonable  attorney's  fee  therefor,  and 
the  complaint  alleges  that  $1,000  is  a  reasonable  fee.  To  prove 
said  allegation  the  plaintiff  introduced  the  testimony  of  two  wit- 
nesses. After  testifying  that  they  were  practicing  attorneys,  they 
were  both  asked  what  would  be  a  reasonable  attomey^s  fee  for 
the  foreclosure  of  said  mortgage,  and  they  each  replied  $1,000. 
Each  of  said  attorneys  also  testified  that,  so  far  as  he  knew, 
the  plaintiff  had  incurred  no  expense  in  the  matter  of  attor- 
neys fees.  There  is  no  evidence  in  the  record  showing  that 
the  plaintiff  had  paid  or  agreed  to  pay  his  attorneys  any  sum 
whatever  for  the  foreclosure  of  said  mortgage,  or  that  he  was 
to  receive  any  compensation  therefor.  It  is  the  established 
rule  in  this  state  that  a  stipulation  in  a  mortgage  for  an  allow- 
ance  for  attorney's   fee  in   case  of  foreclosure   is  valid,   but 
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should  be  enforced  only  for  a  reasonable  amount.  {Broadhent 
V.  Brumback,  2  Idaho,  366,  16  Pac.  555.)  In  that  ease  it  is 
held,  in  determining  what  sum  is  reasonable,  that  the  court 
should  allow  no  more  than  is  actually  received  or  contracted 
for  by  the  attorney  for  his  services,  under  any  circumstances, 
and  must  not  allow  that  sum  unless  it  is  reasonable.  If  the 
plaintiff  has  paid  or  contracted  with  his  attorney  for  an  agreed 
fee,  he  is  entitled  to  recover  that  simi,  provided  it  is  reason- 
able. If,  however,  the  amount  of  the  attorney's  fee  was  not 
agreed  upon,  that  fact  must  be  shown ;  and  the  plaintiff  would 
then  be  entitled  to  recover  the  reasonable  value  of  the  services 
rendered,  to  be  fixed  by  the  court  on  proper  testimony.  In 
order  to  intelligently  determine  the  reasonable  value  of  ser- 
vices, the  services  performed  must  be  shown.  In  the  case  at 
bar  there  is  no  testimony  showing  the  nature,  extent,  or  value 
of  the  services  performed.  And  when  the  witnesses  testified 
that  $1,000  was  a  reasonable  fee,  so  far  as  the  record  shows, 
they  had  no  facts  upon  which  to  base  their  opinion.  So  far 
as  the  record  shows,  we  think  that  $1,000  was  greatly  in  excess 
of  the  value  of  the  services  rendered.  In  Bank  v.  Treadwell, 
55  Cal.  379,  the  court  holds  that  the  plaintiff  was  not  entitled 
to  a  judgment  for  attorney's  fees,  except  for  such  sum  as  it 
had  paid  or  had  become  liable  to  pay  to  its  attorney.  In  that 
case  the  attorney  for  the  plaintiff  was  regularly  employed  by 
plaintiff,  and  received  for  all  of  his  services  ten  dollars  per 
month,  and  no  more;  and  it  is  held  that  plaintiff  was  not  en- 
titled to  judgment  for  such  fee  unless  the  attorney  was  entitled 
to  receive  it  himself.     We  think  that  the  correct  rule. 

The  most  important  question  in  the  case  is  whether  the  court 
erred  in  striking  out  paragraphs  6  to  12,  inclusive,  of  the 
answer.  If  those  paragraphs  constituted  a  defense  to  the 
cause  of  action  alleged  in  the  complaint,  then  the  striking  of 
them  out  was  prejudicial  error.  The  plaintiff  alleges  title  to 
the  promissory  note  and  mortgage  sued  on  by  assignment,  and 
not  by  indorsement.  He  claims  only  to  be  an  assignee,  and  not 
an  innocent  purchaser,  and  his  rights  are  subject  to  any  defense 
which  the  maker  had  against  the  original  payee  at  the  time  of 
the  assignment.     He  stands,  in  that  respect,  in  the  shoes  of  hi« 
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assignor.  (1  Daniel  on  Negotiable  Instruments,  sec.  741;. 
Harrisburg  Trust  Co.  v.  Shufeldt,  31  C.  C.  A.  190,  87  Fed. 
669;  2  Bandolph  on  Commercial  Paper,  sec.  788.)  It  is  al- 
leged in  the  complaint  that  the  payee  in  said  promissory  note 
assigned  and  sold  said  note  to  one  Simmons  on  the  nineteenth 
day  of  April,  1894;  and  it  is  averred  in  the  tenth  paragraph  of 
said  answer,  which  was  stricken  out  by  the  court,  that  on  or 
about  the  twenty-ninth  day  of  August,  1893,  said  payee  cor- 
poration wholly  ceased  doing  business  and  discontinued  its 
organization.  That  averment  only  states  a  conclusion,  and  is- 
not  a  sufficient  allegation  of  the  dissolution  of  said  corpora- 
tion. Said  paragraphs  so  stricken  out  aver  a  total  failure  of 
consideration  for  said  note  and  mortgage,  and  also  a  breach  of 
covenant  against  encumbrances  in  the  deed,  which  deed  was  the 
consideration  given  for  said  promissory  note  and  mortgage. 
We  think  said  paragraphs  pleaded  two  separate  defenses,  to 
wit,  (1)  a  failure  of  consideration;  and  (2)  a  breach  of  cov- 
enant against  encumbrances.  It  is  alleged  that  the  deed  ex- 
pressly provided  that  the  grantor  "granted,  bargained,  sold,, 
and  conveyed'*  to  the  defendant  the  certain  water  right  de- 
scribed therein,  and  thereby  covenanted  that  said  water  right 
was  free  from  encumbrances,  and  that  prior  to  the  execution 
and  delivery  of  said  deed,  to  wit,  on  the  seventh  day  of  August,. 
1890,  the  said  grantor  corporation  placed  a  mortgage  on  said 
water  right,  together  with  other  property,  to  secure  certain 
bona  fide  indebtedness  of  said  corporation,  amounting  to  $200,- 
000,  which  indebtedness  becomes  due  June  1,  1900,  and  that 
paid  mortgage  is  still  a  valid,  subsisting  lien  against  said  water 
right,  unsatisfied  and  unpaid.  Section  2935  of  the  Revised 
Statutes,  provides  that,  by  the  use  of  the  word  "grant* *  in  any 
conveyance  by  which  an  estate  of  inheritance  is  to  be  passed,, 
certain  covenants  (naming  them)  are  implied,  and  among  them 
the  covenant,  to  wit,  that  the  estate  so  conveyed  is  at  the  time 
of  the  execution  of  the  conveyance  free  from  encumbrances  done,, 
made,  or  suffered  by  the  grantor,  or  any  person  claiming  under 
him.  The  covenant  there  expressed  is  not  one  of  warranty  of 
title,  or  of  quiet  enjojrment  against  encumbrances.  It  is  that 
the  property  so  conveyed  is  free  from  encumbrances — ^that  ther& 
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are  no  encumbrances   on  it.     Counsel   for  respondent   seek  to 
avoid  the  defense  of  breach  of  covenant  against  encumbrances 
by  a  citation  of  authorities  on  the  rescission  of  voidable  eon- 
tracts,  and  among  them  cite  Price  v.  Hubbard,  8  S.  Dak.  92, 
65  N".  W.  436.     It  is  held  in  that  case  that  covenants  of  gen- 
eral warranty  or  for  quiet  enjoyment  are  essentially  and  con- 
clusively prospective,  and  in  the  absence  of  fraud,  or  anything 
to  overcome  the  presumption  that  the  vendor  of  real  property 
is  able  to  respond  in  damages,  a  purchaser  in  possession  under 
a  deed   with   covenants   of  warranty,   who   has   neither   been 
evicted   nor  disturbed    in  his   possession  or  quiet   enjoyment, 
cannot,  by  showing  a  mere  defect  in  the  title,  defeat  an  addon 
to  recover  a  balance  due  on  the  purchase  price.    That  case  has 
no  application  to  the  case  at  bar ,  this  being  a  defense  based  on 
breach  of  covenant  against  encumbrances,  while  that  case  in- 
volved covenants  of  general  warranty  and  of  quiet  enjoyment. 
That  authority  holds  that  said  last-mentioned  covenants  cannot 
be  broken  without  eviction.    In  cases  of  breach  of  covenant 
against    encumbrances,    the  breach    occurs  when   the  deed   is 
given,  and  no  eviction  is  necessary.     (8  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  122;  Anderson  v.  Knox,  20  Ala.  156;  Kramer  v. 
Carter,  136  Mass.  604.)     Under  the  pleadings    the  appellant 
may  interpose  any  defense  in  this  action  that  would  have  been 
available  against  the  original  payee  in  said  note  and  mortgage. 
In  such  cases  the  vendee  may  pay  oflE  the  encumbrance,  and  re- 
coup the  sum  so  paid  against  the  amount  due  on  the  purchase 
price.     The  appellant  might  have  paid  off  said  $200,000  mort^ 
gage,  but,  if  the  allegations  of  the  pleadings  be  true,  h4  could 
not  have  then  set  off  the  sum  so  paid  against  the  amount  due 
on  the  purchase  price  note  and  mortgage,  as  that  was  only  the 
sum  of  $10,600.     It  is  also  averred  that  the  payee  corporation 
is  insolvent,  and  that  the  reasonable  value  of  the  entire  prop- 
erty described  in  said  mortgage  was  less  than  the  amount  due 
on  said  mortgage.     Under  those  circumstances,  the  vendee  is 
not  required  to  pay  off  the  encumbrance.     Xor  would  a  judg- 
ment in  an  action  at  law  for  breach  of  said  covenant  of  en- 
cumbrance, against  the  insolvent  corporation,  be  an  adequate 
or  any  remedy  for  the  vendee.    He  has  the  right  to  a  dear  title 
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before  he  can  be  compelled  to  pay  the  purchase  price.  {Van 
Riper  v.  Williams,  2  N.  J.  Eq.  407;  White  v.  Stretch,  22  N.  J. 
Eq.  76;  Bank  v.  Pinner,  25  N.  J.  Eq.  495;  Arnold  v.  Curl,  18 
Ind.  339.) 

We  conclude  that  the  court  erred  in  striking  out  paragraphs 
-6  to  12,  inclusive,  of  appellant's  amended  answer.  Appellant 
should  have  been  given  an  opportunity  to  prove  the  two  de- 
fenses set  up  therein^  to  wit,  total  failure  or  want  of  considera- 
tion, and  breach  of  covenant  against  encumbrances.  The  judg- 
ment is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings in  accord  with  the  views  herein  expressed.  Costs  of  this 
appeal  are  awarded  to  the  appellants. 

Huston^  0.  J.^  and  Quarles,  J.,  concur. 

PETITION  FOR  REHBABINO. 

(January  3,  1900.) 

Per  CURIAM. — ^We  have  examined  the  petition  for  a  re- 
bearing  in  this  case.  It  is  simply  a  reargument  of  the  case 
already  presented,  and  considered  and  passed  upon  by  the 
€Ourt,  and  we  cannot  find  therein  any  grounds  for  a  rehearing. 
It  was  not,  for  the  purpose  of  deciding  the  case  before  us, 
necessary  that  we  should  pass  upon  the  question  of  the  allow- 
ance of  attorney's  fees,  except  for  the  rule  of  the  statute,  that, 
when  a  case  is  remanded  to  the  lower  court  for  further  pro- 
ceedings, we  are  required  to  decide  all  questions  of  law  pre- 
sented by  the  record.  The  decision  embodies  the  law  upon  that 
<lu68tion  as  we  understand  it  Bdiearing  denied. 
Idaho,  Vol.  6-40 
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(December  8,  1899.) 

STATE  V.  ANDERSON. 
[69  Pac.   180.] 

RAPK — ^UlfOOBBOBORATED    TESTIMONY    OF    PBOSECITTBXX. — ^While    ft    COB- 

Tiction  for  rape  may  be  properly  bad  upon  tbe  uncorroborated 
testimony  of  a  prosecutrix,  tbis  would  only  be  warranted  wben 
tbe  reputation  of  tbe  prosecutrix  for  cbastity  is  nnimpeaehedy 
and  wben  tbe  facts  and  circumstances  surrounding  tbe  commission 
of  tbe  offense  are  corroboration  and  not  c<mtradictory  of  the 
statements  of  tbe  prosecutrix. 
Same — Instbugtions — ^Pbejxjdicial  Ebbob. — ^In  a  prosecution  for 
rape,  an  instruction  wbicb  virtually  instructs  tbe  juiy  tbat  tb^ 
may  find  corroboration  of  tbe  testimony  of  tbe  prosecutrix  in  hear 
own  statements  is  misleading  and  amounts  to  prejudicial  error. 
(Syllabus  by  tbe  court.) 

APPPJAL  from  District  Court,  Blaine  County. 
L.  L.  Sullivan,  for  Appellant. 

At  common  law  where  the  accused  was  not  permitted  to  tes- 
tify in  liid  own  behalf,  the  testimony  of  the  prosecutrix  might 
be  suflScient  to  warrant  a  conviction  for  rape;  but  under  the 
statutes  of  this  territory  where  the  accused  avails  himsdf  of  the 
right  to  testify,  and  clearly  and  explicitly  denies  the  commission 
of  the  offense,  there  must  be  testimony  corroborating  that  of  the 
prosecutrix  to  authorize  a  conviction.  {Bueno  v.  People,  1  Cola 
App.  232,  28  Pac  248;  State  v.  Baker,  ante,  p.  496,  56  Pac 
81 ;  Sowers  v.  Territory,  6  Okla.  436,  60  Pao.  257.) 

Samuel  H,  Hays,  Attorney  Gaieral,  for  the  State 

In  many  states  by  statute  no  conviction  can  be  had  on  the  un- 
corroborated evidence  of  the  prosecutrix.  We  have  no  sucb 
statute  in  this  state.  The  difficulties,  however,  of  securing  sat- 
isfactory evidence  in  cases  of  this  kind  have  been  recognized  in 
every  jurisdiction,  but  in  the  absence  of  a  statute  the  lower  court 
had  no  authority  to  instruct  the  jury  as  to  the  weight  which 
they  should  give  to  the  uncorroborated  statement  of  prosecutrix* 
That  was  a  matter  entirely  for  the  jury.     {Staie  v.  Wilcox,  11 
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Mo.  569,  33  Am.  St.  Rep.  551,  20  S.  W.  314.)  Defendant  in 
answer  denies  the  charge  and  accuses  the  prosecutrix  of  im- 
proper conduct  with  several  boys.  The  extreme  latitude  per- 
mitted defendant  in  introducing  evidence  and  tesfcifying  to 
matters  entirely  irrelevant,  but  which  tended  to  prejudice  de- 
fendant before  the  jury,  is  the  most  noticeable  thing  in  the  case. 
He  was  permitted  to  discredit  her  parentage.  Also  to  testify 
to  her  alleged  misconduct  with  several  boys.  This  evidence  was 
wholly  inadmissible.  The  weight  of  authority  is  to  the  effect 
that  in  cases  of  this  kind  specific  acts  of  misconduct  cannot  be 
introduced  but  in  case  they  are  introduced  that  they  only  go  to 
the  question  of  consent.  {People  v.  Shea,  125  Cal.  151,  67  Pac. 
885;  People  v,  Johnson,  106  Cal.  289,  39  Pac.  622;  People  v. 
Glover,  71  Mich.  303,  38  N.  W.  874.) 

HUSTON",  C.  J. — The  defendant  was  convicted  of  the  crime 
of  rape,  alleged  to  have  been  perpetrated  upon  the  person  of  one 
Emma  Anderson,  an  adopted  daughter  of  the  defendant,  and 
who,  at  the  time  of  the  alleged  crime,  was  some  thirteen  years 
and  nine  months  of  age.  The  only  evidence  of  the  commission  of 
the  offense  is  the  testimony  of  the  prosecuting  witness,  which  is, 
in  substance,  as  follows :  '^I  do  not  understand  the  nature  of  an 
oath.  I  do  not  know  what  the  clerk  has  just  said  to  me.  I  un- 
derstand he  told  me  to  tell  the  truth I  do  not  know  what 

day  of  the  week  the  2oth  day  of  June  was.  I  know  clerk  Nich- 
ols.    I  knew  when  he  was  up  before  the  court.  .....  I  was  at 

home  on  that  day The  day  before  that  I  was  at  home  in 

Bellevue.  Mr.  Anderson  was  at  home.  I  was  at  home  on  the 
evening  of  that  day.  So  was  Mr.  Anderson.  I  went  to  bed  that 
night  between  9  and  10  o'clock.  Mr.  Anderson  went  to  bed  at 
the  same  time.  His  bed  and  mine  are  in  the  same  room  up- 
stairs. We  have  slept  in  that  room  since  last  ivinter.  Q.  Did 
you  see  Mr.  Anderson  after  you  went  to  bed?  A.  No,  sir.  Q. 
I  am  speaking  about  the  day  before  clerk  Nichols'  trial.  Did 
you  see  him  after  you  went  to  bed  that  night  ?  A.  I  saw  him 
after  he  went  to  bed.  Q.  Well,  what  did  he  do?  A.  He 
didn't  do  anything.  I  was  awakened  during  the  night  after 
that,  by  Mr.  Anderson.     He  was  in  my  bed.    I  first  found  out 
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Mr.  Anderson  was  there  quite  a  few  minutes  after  he  waa  there. 
He  was  dressed  in  his  drawers  and  shirt.  He  did  not  say  any- 
thing when  he  came  to  my  bed.  Q.  What  did  he  do?  A. 
Took  part  of  his  person  and  put  it  to  my  person.  .  Q.  Did  he 
put  any  part  of  his  person  in  your  person?  A.  Yes,  sir.  He 
stayed  there  five  or  ten  minutes,  and  then  went  to  his  bed." 
This  occurred,  as  prosecutrix  states,  on  the  25th  of  June,  1889. 
She  fixes  the  date  by  the  time  clerk  Nichols  was  on  trial  at 
Hailey.  This  clerk  Nichols  seems  to  have  been  one  of  several 
young  men  who  had  been  on  terms  of  intimacy  with  the  proee- 
cutrix.  And  this  is  all  the  testimony  on  the  part  of  the  prosecu- 
tion which  tends  in  the  slightest  degree  to  incriminate  the  de- 
fendant. The  prosecutrix  is  not  corroborated  in  the  slightest  par- 
ticular. The  only  attempt  at  corroboration  is  by  the  testimony 
of  Dr.  Brown,  called  by  the  prosecution,  who  testifies  that  he 
made  an  examination  of  the  prosecutrix,  and  that  she  had  the 
appearance  of  having  been  "penetrated  repeatedly.'*  It  is  not 
claimed  that  the  defendant  ever  had  connection  with  her  but 
once.  When  she  made  complaint  (which  she  says  she  first 
made  to  the  prosecuting  attorney)  does  not  appear,  but  he  had 
his  preliminary  examination  on  the  eleventh  day  of  July,  1899. 
Were  tliis  an  indictment  at  common  law,  or  under  the  statute 
as  it  stood  before  the  amendment  raising  the  age  of  consent,  it 
could  not  be  contended,  we  apprehend,  that  the  evidence  is  suffi- 
cient to  warrant  a  conviction.  Of  course,  it  can  be  inferred 
from  the  statements  of  the  prosecutrix  that  the  defendant  had 
sexual  intercourse  with  her;  but  she  does  not  say  so,  and  we 
think  that  something  more  than  inferences  should  be  required  to 
convict  a  man  of  seventy-seven  years  of  age  of  a  crime  that  will 
end  his  days  in  the  penitentiary.  The  defendant  is  seventy-seven 
years  of  age.  His  physician,  who  has  attended  upon  him  for  some 
fifteen  or  sixteen  years,  testifies  that  he  is  afflicted  with  a  rup- 
ture, and  is  also  suffering  from  an  afiliction  of  the  spine,  caused 
by  an  injury  received  in  1883,  while  building  a  house;  and  said 
physician  further  testifies  that  from  his  knowledge  of  the  de- 
fendant's physical  condition  it  is  his  opinion  that  he  is  not,  and 
was  not  at  the  time  of  the  alleged  offense,  capable  of  having  sex- 
ual intercoui-se.     The  imprest^ion  seems  to  have  obtained  with 
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some  courts  and  juries  that,  since  the  enactment  of  the  statute 
^^raising  the  age  of  consent/'  the  simple  charge  of  an  axst  of  sex- 
ual intercourse  by  a  female  within  the  prescribed  age  is  all  that 
is  requisite  to  secure  a  conviction.  We  do  not  believe  that  the 
statute  was  intended  to  serve  any  such  purpose.  The  case  under 
consideration  is  an  apt  illustration— -and  we  have  had  others — 
of  the  pernicious  purposes  to  which  such  an  interpretation  of 
the  law  leads.  A  young  hoiden,  shown  by  the  record  to  be,  even 
at  the  age  of  fourteen  years,  or  under,  not  sans  tache,  and  whose 
reputation  for  truth  and'  veracity  is  entirely  impeached,  makes 
this  charge  against  an  almost  imbecile  old  man,  to  whose  charity 
she  is  indebted  for  her  very  existence  since  she  was  nine  months 
old;  and  upon  the  entirely  uncorroborated  testimony  of  this 
monster  of  precocious  vice,  this  old  man  is  sentenced  to  wear 
out  the  few  remaining  years  of  his  life  in  the  penitentiary  at 
hard  labor,  and  this  is  called  "the  administration  of  the  law  in 
justice.'*  Upon  the  dubious,  disjointed  tale  shown  in  the 
record  we  are  asked  to  affirm  a  judgment  which  con- 
signs an  old  man  of  previous  good  character  to  a  felon's  grave — 
for  that  is  what  the  sentence  amounts  to.  We  decline  to  do  it. 
Exception  is  taken  to  an  instruction  of  the  court  to  the  jury 
which  is  as  follows :  "You  are  hereby  instructed  that  you  should 
not  convict  the  defendant  on  the  uncorroborated  testimony  of 
the  prosecutrix  alone,  but  such  corroboration  may  be  by  facts 
and  circumstances  connected  with  or  surrounding  the  case;  in 
other  words,  corroboration  is  not  necessarily  the  testimony  of 
other  witnesses.'*  The  giving  of  this  instruction,  under  the  evi- 
dence in  this  case,  was  prejudicial.  It  was  virtually  saying  to 
the  jury  that  the  prosecutrix  might  be  corroborated  by  her  own 
statements.  She  made  no  complaint  until  a  long  time  after  the 
alleged  offense.  Her  person  presented  no  evidence  to  support 
her  charge ;  on  the  contrary,  the  physician  called  by  the  prose- 
cution testified  that  she  had  the  appearance  of  having  been  "fre- 
quently penetrated,"  and  the  record  shows  that  she  was  in  the 
habit  of  having  intimate  relations  with,  and  being  caught  in 
compromising  positions  with,  divers  boys  of  about  her  own  age. 
We  think  the  instruction,  except  the  first  paragraph,  was  error, 
under  the  proofs  in  the  case.    Undoubtedly  the  rule  is  that  a 
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defendant  may  be  convicted  of  the  crime  of  rape  upon  the  uncor- 
roborated testimony  of  the  prosecutrix ;  but  this  is  only  so  when 
the  character  of  the  prosecutrix  for  chastity,  as  well  as  for  truth, 
is  unimpeached,  and  wheie  the  circumstances  surrounding  the 
commission  of  the  offense  are  clearly  corroboratiTe  of  the  state- 
ments of  the  prosecutrix.  This  is  the  rule  deducible  from  the 
authorities  cited  by  the  attorney  general.  (See  Tway  v.  State, 
7  Wyo.  74,  60  Pac.  188;  People  v.  Wesseh  98  Cal.  352,  33  Pac. 
216.)  We  think  the  correct  rule  is  laid  down  in  3  Bice  on  Evi- 
dence, 826  et  seq.,  also  cited  by  the  attorney  general :  *1n  prose- 
cutions for  rape  it  is  very  proper  for  the  jury  to  be  exceedingly 
cautious  how  they  convict  a  defendant  on  the  uncorrdborated 
testimony  of  the  prosecutrix,  especially  where  there  is  evidence 
tending  to  impeach  her  credibility,  for  the  experience  of  courts 
in  modem  times  has  amply  attested  the  assertion  of  Lord  Hale 
that  the  charge  of  rape  is  ^an  accusation  easy  to  make>  icnd  hard 
to  be  proved,'  and  harder  still  to*  be  defended  by  the  party  ac- 
cused, though  never  sp  innocent/  (1  Hale^s  Pleas  of  the  Crown, 
635.  )'*  The  judgment  and  sentence  of  the  district  court  are 
reversed,  and,  as  we  cannot  see  that  the  further  prosecution  of 
the  defendant  will  be  conducive  of  any  good,  it  is  ordered  that 
the  defendant  be  discharged  from  custody. 

Quarles,  J.,  concurs. 


(December  9,  1899.) 
FOX  V.  SOGERS. 

[59  Pac.  538.] 

Notice  of  Intbwtion  to  Move  wor  a  New  Tbial— Time  fob  Filixo.. 
An  appeal  from  an  order  denying  a  new  trial  will  be  dismissed 
when  it  is  shown  that  the  notice  of  intention  to  move  for  a  new 
trial  was  not  filed  and  served  upon  the  adverse  party  within 
ten  daye  after  the  verdict  as  required  by  statute. 

ConKiHGLiNo  Causes  of  AcnoN  in  Saioc  CJountt— Demubrke — 
Motion  to  Strike. — ^The  commingling  of  several  causes  of  ac- 
tion in  one  count  of  the  complaint  is  prohibited  by  the  code, 
but  such  commingling  is  not  ground  for  demurrers,  the  remedy 
in  such  case  being  by   motion   to  elect,  and  strike  out. 


Digitized  by  VjOOQIC 


Dec.  1899.]  .  Fox  t;.  Bogers.  711 

Argument  for  Appellant. 

~  ■ 

Check — Pbesuhptions. — The   law   presumes   that   the   drawer    of   a 
check  has  funds  in  the  hands  of  the  drawee  to  satisfy  the  check. 

IAlleoations  of  Complaint — Presentment  op  Checks. — ^A  com- 
plaint, seeking  judgment  upon  certain  checks,  averred  facts  show- 
ing that  the  payee  received  the  checks  in  a  county  adjoining  the 
one  in  which  the  drawer  was  doing  business,  sixteen  days  before 
the  drawer  failed  and  became  insolvent,  but  did  not  allege  pre- 
sentment or  any  fact  excusing  presentment,  or  any  fact  showing 
reasonable  effort  to  present  such  checks.  Held,  on  general  de- 
murrer that  said  complaint  did  not  state  a  cause  of  action, 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Custer  County. 

Milton  A.  Brown  and  Hawley  &  Puckett,  for  Appellant. 

We  fail  to  jSnd  in  the  complaint  an  allegation  that  plaintiflE 
made  due  presentment,  or  any  presentment,  of  the  checks  in 
question  to  the  bank  upon  which  they  were  drawn,  and  for  that 
reason  alone,  even  if  our  other  positions  are  not  well  taken,  the 
complaint  fails  to  state  a  cause  of  action  against  defendant. 
(Daniel  on  Negotiable  Instruments,  sec.  1586;  Tiedeman  on 
Commercial  Paper,  sec.  443;  Smith  v.  Janes,  20  Wend.  192,  32 
Am.  Dec.  527;  Middleton  Bank  v.  Morris,  28  Barb.  616;  Simp- 
son V,  Pacific  etc.  his.  Co.,  44  Cal.  139 ;  Richie  v.  Bradshaw,  5 
Cal.  228;  Veasy  Bank  v.  ^Yinn,  40  Me.  60;  Mohawk  Bank  v. 
Broderick,  10  Wend.  304;  Daniel  on  Negotiable  Instru- 
ments, 605;  Chitty  on  Bills,  13th  Am.  ed.,  433;  Byles  on 
Bills,  nh  Am.  ed.,  211-213;  Phoenix  Ins.  Co.  v.  Gray,  13  Mich. 
191;  Adams  v.  Darhy,  28  Mo.  162,  75  Am.  Dec.  115;  5  Am. 
&  Eng.  Ency.  of  Law,  1040  et  seq. ;  Parker  v.  Reddick,  65  Miss. 
242,  7  Am,  St.  Eep.  646,  3  South.  575;  Converse  v.  Johnson, 
146  Mass.  20,  14  N.  E.  925.)  The  action  is  based  upon  four 
separate  checks.  Each  of  these  checks  constitute  a  separate 
cause  of  action.  Under  the  provisions  of  section  4144  of  the 
Revised  Statutes,  these  checks  can  be  sued  on  in  one  complaint 
but  must  be  separately  stated.  Under  a  statute  similar  to  ours 
the  supreme  court  of  Missouri  held  that  a  demurrer  should  be 
fiUfitaJned  to  a  complaint  declaring  upon  two  promissory  notes  in 
one  count.     {McCoy  v.  Yager,  34  Mo.  135.) 

Alfred  A.  Eraser,  for  Respondent. 
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The  transcript  does  not  conform  to  rules  of  this  court  as  to 
the  preparation  and  engrossment  of  the  same,  and  the  appeal 
should  be  dismissed.     {Fence  v.  Lemp,  4  Idaho,  526,  43  Pac 
75;  State  v.  O'Donald,  4  Idaho,  343,  39  Pac.  656;  Hatiabaugh 
V.  Vollmer,  6  Idaho,  23,  46  Pac.  831.)     The  court  cannot  con- 
sider the  action  of  the  trial  court  in  overruling  the  demurrer, 
as  such  action  is  not  assigned  as  error  either  in  the  transcripi; 
statement  used  on  motion  for  a  new  trial  or  in  the  brief  of  ap- 
pellant filed  herein.     The  action  of  the  court  in  overruling  the 
demurrer  was  proper.     The  complaint  states  that  the  appellant 
had  no  funds  in  the  bank  to  pay  said  checks  and  that  before  the 
time  for  presenting  said  checks  had  expired,  said  bank  became 
insolvent.    Under  these  allegations,  it  was  not  necessary  to  al- 
lege presentment  before  suit  brought.     (Wheeler  v.  Commerdai 
Bank  5  Idaho,  16,  46  Pac.  830;  Wilmington  Bank  v.  Cooper, 
1  Harr.  (Del.)  10;  Dolph  v.  Rice,  18  Wis.  397,  86  Am.  Dec. 
778.)     Facts  which  render  presentment  and  demand  of  payment 
unnecessary,  may  be  alleged  in  lieu  of  allegations  of  presentment 
and  demand.     (CockrUl  v.  Hobson,  16  Ala.  393;  McDougald 
V,  Exdherford,  30  Ala.  252;  Brown  v.  Jones,  125  Ind.  378,  21 
Am.  St.  Rep.  227,  25  K  E.  452;  Peck  v.  Schick,  60  Iowa,  281; 
Jaccard  v.  Anderson,  32  Mo.  188.)     The  court  cannot  review 
the  sufficiency  of  the  evidence  to  support  the  judgment,  for  the 
reason  that  the  statement  set  forth  in  the  transcript  does  not 
purport  to  contain  all  the  evidence  introduced  in  the  trial  court 
{Brown  v.  Ccisey,  22  Pac.  257,  80  Cal.  504.) 

QUAELES,  J. — This  action  was  commenced  in  the  court  be- 
low to  recover  upon  four  checks  drawn  by  the  defendant  upon 
C.  Bunting  &  Co.,  bankers.  The  complaint,  after  entitling 
court  and  cause,  is  in  words  and  figures  as  follows :  "The  plain- 
tiff, complaining  of  the  above-named  defendant,  alleges:  1. 
That  plaintiff  and  defendant  are  residents  of  the  county  of  Cus- 
ter and  state  of  Idaho,  and  were,  January  29  and  30,  1897,  and 
ever  since  have  been.  That  on  the  30th  of  January,  1897,  said 
defendant  made,  executed  and  delivered  to  this  plaintiff  his 
check  in  writing,  printing,  and  figures  as  follows,  at  the  town  of 
Challis,  in  said  state: 
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'''No.  604.  Blackfoot,  Idaho,  Jan.  29,  1897. 

"  *C.  Bunting  &  Co.,  Bankers : 

"  Tay  to  the  order  of  J.  C.  Fox  ($100.00)  one  hnndred  dol- 
lars. 

"^JOSEPHKOGEHS.' 

"That  C.  Bunting  &  Co.  were  bankers  at  said  date,  doing  busi- 
ness at  Blackfoot,  Idaho,  which  place  is  one  hundred  and  fifty 
miles  distant  from  said  town  of  Challis.  That  at  said  time  and 
place  he  (defendant)  made,  executed  and  delivered  to  this  plain- 
tiflE  his  further  check,  in  the  same  form  and  manner,  as  follows: 

'''No.  608.  Blackfoot,  Idaho,  Jan.  29,  1897. 

"  'C.  Bunting  &  Co.,  Bankers : 

"  'Pay  to  the  order  of  J.  C.  Fox  ($100.00)  one  hundred  dol- 
lars. 

"'JOSEPH  ROGERS.* 

"And,  further,  at  said  time  and  place,  he  (defendant)  made, 
executed  and  delivered  to  this  plaintiff  his  check,  in  form  and 
manner  as  above  set  forth,  as  follows : 

"  'No.  605.  Blackfoot,  Idaho,  Jan.  29,  1897. 

**  'C.  Bunting  &  Co.,  Bankers : 

"  'Pay  to  the  order  of  J.  C.  Fox  ($100.00)  one  hundred  dol- 
lars. 

"'JOSEPH  ROGERS.^ 

"That  said  checks  Nos.  604,  605,  and  508  were  each  and  all 
made  and  delivered  by  said  Joseph  Rogers,  the  defendant,  to 
this  plaintiff  for  full  value  received.  And  plaintiff  alleges, 
further,  that  the  said  defendant,  at  said  time  and  place,  made 
his  further  check,  and  delivered  the  same  to  this  plaintiff,  for 
value  received  in  full,  in  manner  and  form  as  set  forth  in  Now 
604,  as  follows : 

"  'No.  606.  Bhickfoot,  Idaho,  Jan.  29,  1897. 

"'C.  Bunting  &  Co.,  Bankers: 

"  'Pay  to  the  order  of  J.  C.  Fox  ($100.00)  one  hundred  dol- 
lars. 

"  'JOSEPH  ROGERS.* 


Digitized  by  VjOOQIC 


714  Fox  V.  Sogers.  [6  Idaho, 

Opinion  of  the  Oourt—QuarleSy  J. 

"That  at  said  time,  and  for  more  than  a  year  prior,  this  plain- 
tiff was  doing  his  banking  business  with  the  First  National  Bank 
at  Boise  City,  in  the  said  state,  which  by  the  nearest  and  most 
direct  route,  in  point  of  time,  by  mail,  is  some  four  hundred 
miles,  of  which  one  hundred  and  fifty  is  by  staging.     That  there 
is  no  more  speedy  way  of  communicating  with  Blackfoot  than 
by  stages,  and  Boise  City  is  by  rail  three  hundred  and  fifty  or 
four  hundred  miles  distant  from  the  town  of  Blackfoot.     Plain- 
tiff further  alleges  that  said  defendant,  as  plaintiff  is  infonned 
and  believes,  had,  at  the  date  of  the  execution  and  delivery  of 
each  and  all  of  said  checks  Nos.  504,  505,  506,  and  508,  no  de- 
posit in  said  bank  of  C.  Bunting  &  Co.,  aforesaid,  which  he  does 
not  now,  and  ever  since  and  at  the  time  of  the  execution  thereof, 
claim  as  his  own,  without  any  provision  for  the  payment  of  said 
checks,  and  each  and  all  of  them.     That  at  the  time  of  the  de- 
livery of  said  checks  to  plaintiff  by  the  defendant,  and  before 
the    legal   time  for  their    presentation    had  expired,  the  said 
bankers,  C.  Bunting  &  Co.,  were  insolvent,  and  had  refused  to 
do  a  banking  business,  and  that  on  the  morning  of  the  15th  of 
February,  1897,  they  failed;  and  plaintiff  alleges,  further,  that 
from  said  date  they  have  refused  and  failed  to  pay  any  suma 
excepting  by  order  of  the  court.     That  on  the  18th  or  about 
said  day  of  February,  1897,  the  plaintiff  demanded  of  defendant 
the  payment  of  all  said  checks,  which  he,  said  defendant,  refused, 
and  ever  since  said  time  has  so  refused.     That  the  plaintiff  is 
the  owner  and  holder  of  all  of  said  checks,  no  part  of  which  has 
been  paid,  although  each  and  all  are  due  and  owing  him.     Plain- 
tiff alleges,  further  that  a  check  delivered  on  the  date  that  these 
were,  each  and  all  of  them,  and  sent  by  due  course  of  mail, 
which  is  the  most  speedy  way  of  communication  between  the 
towns  of  Challis  and  Blackfoot,  could  not  and  would  not  have 
been  honored  after  bank  hours  on  the  12th  of  February,  1897. 
Wherefore  the  plaintiff  demands  the  judgment  of  this  court 
against  said  defendant  Joseph  Rogers  for  the  sum  of  $400,  to- 
gether with  interest  from  the  30th  day  of  January,  1897. 

«R.  A.  PIERCE, 
'Tlaintiff's  Attorney/' 
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To  the  complaint  the  defendant  filed  the  following  demurrer : 
"Comes  the  defendant,  and  demurs  to  the  complaint  herein,  and 
for  grotmds  of  demurrer  alleges  and  shows  to  the  court:  1. 
That  the  complaint  does  not  state  facts  suflScient  to  constitute 
a  cause  of  action  against  this  defendant;  2.  That  several  causes 
of  action  have  heen  improperly  united,  in  that  the  causes  of 
action  in  said  complaint  are  not  separately  stated  and  numbered, 
as  required  hy  statute,  and  the  said  complaint  alleges  four  causes 
of  action,  each  arising  upon  a  separate  written  instrument  for 
the  payment  of  money  only :  3.  That  the  said  complaint  is  am- 
biguous, unintelligible  and  uncertain,  and  that  it  is  impossible 
to  learn  the  amount  claimed  by  plaintiff  from  the  complaint.*' 
This  demurrer  was  overruled,  and  the  defendant  answered.  The 
case  went  to  trial  before  the  court  and  a  jury,  and  a  verdict  for 
$400  was  given  and  entered  October  6,  1898,  in  favor  of  plain- 
tiff. The  defendant,  on  October  27, 1898,  served  and  filed  notice 
of  intention  to  move  for  a  new  trial.  Afterward  motion  for  new 
trial  came  on  for  hearing,  and  was  denied.  The  defendant 
thereafter  appealed  from  the  judgment  and  from  the  order  deny- 
ing a  new  trial. 

The  respondent  has  moved  to  dismiss  both  appeals.  The  mo- 
tion to  dismiss  the  appeal  from  the  judgment  is  denied,  but  sus- 
tained as  to  the  order  denying  a  new  trial  on  the  ground  that 
the  notice  of  intention  to  move  therefore  was  not  served  and 
filed  within  ten  days  after  the  verdict,  as  required  by  section 
4441  of  the  Bevised  Statutes.  This  leaves  the  case  before  us 
upon  the  judgment-roll,  and  our  inquiry  is  confined  to  the  suflS- 
dency  of  the  complaint. 

The  third  ground  of  demurrer,  that  the  complaint  is  uncer- 
tain for  the  reason  that  the  complaint  does  not  show  the  amount 
claimed  by  the  plaintiff,  is  not  sustained,  as  the  complaint  shows 
with  certainty  the  amount  to  be  $400. 

The  second  ground  of  the  demurrer,  that  several  causes  of 
action  have  been  misjoined,  because  four  actions  are  conjoined 
in  one  count,  and  not  separately  stated,  is  not  well  taken.  It  is 
improper,  under  our  code,  to  commingle  in  the  same  count  of  a 
complaint  different  causes  of  action,  as  was  done  in  the  case  at 
bar;  yet  such  commingling  is  not  ground  for  demurrer,  under 
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section  4174  of  the  Revised  Statutes.  The  remedy  in  such  case 
is  by  motion  to  require  plaintiff  to  elect  which  cause  he  will 
prosecute^  and  to  strike  out  all  matter  relating  to  the  other  causet 
of  action.  The  demurrer  was  properly  overruled  as  to  these  two 
grounds.  Of  course,  the  trial  court,  pending  such  motion, 
might  permit  the  plaintiff  to  file  an  amended  complaint,  in  which 
each  cause  of  action  is  separately  staled,  which  would  be  proper. 
We  now  come  to  the  only  remaining  question,  and  which  is 
the  serious  question  in  the  case,  to  wit,  the  first  ground  of  de- 
murrer, that  the  complaint  does  not  state  facts  sufficient  to  con* 
stitute  a  cause  of  action.  The  complaint  shows  that  the  four 
checks  in  question  were  delivered  by  the  defendant  to  the  plain- 
tiff at  Challis,  county  of  Custer,  on  the  thirtieth  day  of  Janu- 
ary, 1897;  that  G.  Bunting  &  Co.  did  a  banking  business  at 
Blackfoot,  in  an  adjoining  county;  that  stages  run  from  Challis 
to  Blackfoot,  where  C.  Bunting  &  Co.,  the  drawee,  did  business; 
that  on  February  15,  1897,  said  C.  Bunting  &  Co.,  failed  in 
business  and  became  insolvent;  that  on  February  18,  1897,  the 
plaintiff  demanded  payment  of  said  checks  of  the  defendant^ 
which  payment  the  defendant  refused  to  make.  We  do  not 
think  these  allegations  were  sufficient.  The  law  presumes  that 
the  defendant  had  funds  in  the  bank  upon  which  said  checks 
were  drawn  with  which  to  pay  them.  Section  3546  of  tiie  Re- 
vised Statutes  is  as  follows:  ^^If  a  bill  of  exchange,  payable  at 
sight  or  en  demand  without  interest,  is  not  duly  presented  for 
payment  within  ten  days  after  the  time  in  which  it  could  with 
reasonable  diligence  be  transmitted  to  the  proper  place  for  such 
presentment,  the  drawer  and  indorser  are  exonerated,  unless 
such  presentment  is  excused.^*  Under  section  3691  of  the  Re- 
vised Statutes,  the  drawer  is  exonerated  by  delay  in  presentment 
only  to  the  extent  of  the  injury  which  he  suffers  thereby.  But 
the  complaint  in  this  case  does  not  show  that  said  checks  were 
preseuted  to  C.  Bunting  &  Co.  at  all,  and  does  not  show  any  ex- 
cuse for  not  presenting  said  checks  for  payment  prior  to  Feb- 
ruary 15th,  the  date  of  the  alleged  bank  failure.  No  facts  are 
alleged  in  the  complaint  showing  that  sixteen  days  was  not  a 
reasonable  time,  after  deducting  ten  days  therefrom,  within 
which  to  present  said  checks  at  the  proper  place  for  payments 


Digitized  by  VjOOQIC 


Dec.  1899.]  Feldman  v.  Shea,  717 

Argument  for  Appellants. 

The  complaint  showing  on  its  face  that  the  plaintiff  had  eaid 
'Checks  for  as  long  a  period  as  sixteen  days  prior  to  the  failure 
of  the  hanky  and  the  law  presuming  that  the  drawer  had  funds 
in  said  bank  to  satisfy  said  checks,  the  presumption  of  law  arises 
that  the  defendant  was  damaged  by  plaintiff^s  neglect  to  pre- 
sent said  checks  for  payment  to  the  extent  of  the  face  of  said 
<jhecks ;  and  to  overcome  such  presumption  the  f act8>  if  any  ex- 
ist, shoiwing  that  plaintiff  could  not,  by  reasonable  diligence, 
have  presented  them  prior  to  the  failure  of  the  said  bank,  should 
be  alleged  in  the  complaint.  No  such  averments  appear  in  the 
-complaint,  for  which  reason  said  complaint  was  not  sufficient, 
and  the  first  ground  of  the  demurrer  should  have  been  sustained. 
For  the  foregoing  reasons,  the  judgment  is  reversed,  and  the 
<;ause  remanded  to  the  district  court  for  further  proceedings  in 
«ocord  with  the  views  herein  expressed.  Costs  of  appeal 
Awarded  to  the  appellant,  but,  in  taxing  the  costs,  only  the  cost 
of  procuring  and  printing  seven  pages  of  the  transcript  to  be  al- 
lowed to  the  appellant. 

Huston^  C.  J.^  and  Sullivan^  J.,  concur. 


(December  11,  1899.) 

PEIiDMAN  V.  SHEA. 
[69  Pac.  637.] 

PIsadhtos^-Benial  in  Conjunctive. — ^As  used  in  the  complaint,  the 
words  ''sold  and  delivered"  constitute  but  one  act.  The  word  "sold" 
M  there  used  includes  "delivery"  and  a  denial  of  that  act  in  the 
conjunctive  raises  an  issue.  Held,  under  facts  of  this  ease  that 
respondent  was  liable  for  debt  sued  on. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Canyon  County. 
John  C.  Bice  and  H.  A.  Orii&ths,  for  Appellants. 

Wlien  the  complaint  states  a  cause  of  action,  and  the  answer 
fails  to  raise  any  material  issue,  judgment  should  be  rendered 
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on  the  pleadings.  The  test  as  to  whether  an  answer  preeaits 
any  material  i^sue  is  found  in  the  question  whether  a  complete 
cause  of  action  remains  without  reference  to  the  portions  which 
may  be  denied  by  the  answer.  (Oay  v.  Winter,  34  Cal.  153; 
Wallace  v.  Boisley,  22  Or.  672,  30  Pac.  432;  Alvord  v.  United 
States,  1  Idaho,  685;  Sweeney  v.  Schlessinger,  18  Mont.  326, 
45  Pac.  213;  Whitwell  v.  Thomas,  9  Cal.  4S6;  Leffingwell  v. 
Qrifjing,  31  Cal.  231.)  In  the  fiist  paragraph  of  the  answer  the 
defendant  denies  that  he  is  indebted  to  the  plaintiffs  in  the  sum 
of  $235.70,  or  in  any  other  sum  or  sums  whatever  or  at  all,  for 
goods,  wares  and  merchandise  sold  and  delivered  to  him  by 
plaintiffs  between  the  first  day  of  January,  1893,  and  the  first 
day  of  January,  1896,  or  at  any  other  time  or  times  whatsoever 
or  at  all.  This  denial,  so  far  as  it  makes  any  reference  to  the 
allegation  of  sale  and  delivery,  is  in  the  conjunctive,  and  hence 
is  evasive  and  not  sufficient  to  raise  an  issue.  (Smith  v.  Doe, 
16  Cal.  101;  Blankmun  v.  Vallejo,  16  Cal.  239;  Kuhland  v. 
Sedgmck,  17  Cal.  123;  Rock  Springs  Co,  v.  Salt  Lake  Sani- 
tarium Assn.,  7  Utah,  158,  25  Pac.  742.)  The  true  rule  is  that 
such  a  denial  of  indebtedness  admits  the  facts  from  which  in- 
debtedness results.  (Lightner  v.  Menzel,  36  Cal.  452;  Levison 
V.  Schwartz,  22  Cal.  229;  Taylor  v..  Shew,  39  Cal.  636,  2  Am. 
Sep.  478;  Landers  v.  Bolton,  26  Cal.  393,  at  page  417;  Kinney 
V.  Osborne,  14  CaL  112.)  Nor  should  it  be  forgotten  that  at  one 
time  Weissman  was  Shea's  manager,  and  there  was  no  apparent 
change  in  the  ownership  of  the  store,  and  no  knowledge  in  the 
community  of  change  of  ownership.  Under  such  circumstances, 
defendant's  failure  to  notify  those  dealing  with  Weissman  that 
he  was  not  responsible  is  a  ratification  of  the  actions  of  Weiss- 
man done  in  his  name.  (Philadelphia  etc.  R.  Co.  v.  Cowell, 
28  Pa.  St.  329,  70  Am.  Dec.  128;  Heyn  v.  0' Hag  en,  60  MicL 
157,  26  N.  W.  861;  Saveliand  v.  Green,  40  Wis.  438.) 

J.  G.  Watts,  for  Respondent. 

The  testimony  is  strongly  favorable  to  defendant,  and  even 
were  there  a  substantial  conflict  in  the  testimony  the  court 
would  not  be  justified  in  disturbing  the  judgment,  or  order 
denying  a  new  trial,  if  no  rule  of  law  has  been  violated. 
(Mooiry'  v.   JIawlcy,  1    Idaho,  643;   Monarch   etc.  Co.  v.  Mc- 
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LaughUn,  1  Idaho,  617;  Ainslie  v.  Idaho  World  Printing  Co., 
1  Idaho,  641.)  Taking  the  complaint  in  its  most  favorable 
light,  the  allegation  is  of  a  sale  and  delivery  made  in  the  ordi- 
nary course  of  business  adopted  by  wholesale  merchants  of  tak- 
ing orders  for  and  delivering  goods,  and  in  that  sense  the 
expression  of  the  complaint  "sold  and  delivered'*  constitutes  but 
one  act.  The  word  "sold"  as  used  in  the  complaint  and  in  the 
course  of  business  above  indicated  includes  a  delivery,  just  as 
the  words  "made  and  executed'*  or  "executed"  with  reference  to 
a  deed  imply  delivery.  {Le  Mesnager  v.  IlamiUon,  101  Cal. 
533,  40  Am.  Si  Bep.  81,  35  Pac.  1054;  Elbring  v.  Mullen,  4 
Idaho,  199,  38  Pac.  404;  Johnson  v.  Manning,  3  Idaho,  363, 
29  Pac.  101;  Alspaugh  v.  Reid,  ante,  p.  223,  65  Pac.  300.) 

SULLIVAN",  J. — This  action  was  brought  to  recover  for 
goods,  wares  and  merchandise  alleged  to  have  been  sold  and  de- 
livered to  the  defendant.  The  first  paragraph  of  the  answer  de- 
nies that  the  defendant  is  indebted  to  plaintiff  for  "goods, 
wares  and  merchandise  sold  and  delivered  to  him  by  plaintiffs" 
at  any  time.  By  the  second  paragraph  of  said  answer  defendant 
"denies  that  he  purchased  any  goods,  wares  or  merchandise 
from  plaintiffs"  at  any  time,  and  also  denies  "that  he  is  indebted 
to  said  plaintiffs  on  any  account,  or  for  any  cause  whatever,  or 
at  all."  When  the  cause  came  on  for  hearing,  plaintiffs  moved 
for  judgment  on  the  pleadings,  which  motion  was  overruled 
by  the  court,  to  which  ruling  plaintiffs  duly  excepted.  The  case 
was  then  tried  to  the  court  without  a  jury.  A  number  of  deposi- 
tions were  read  in  evidence  on  the  trial,  and  three  witnesses  tes- 
tified, and  judgment  was  entered  in  favor  of  the  defendant. 
The  plaintiffs'  motion  for  a  new  trial  was  denied,  and  this  ap- 
peal is  from  the  judgment  and  the  order  overruling  the  motion 
for  a  new  trial. 

Counsel  for  appellants  assign  as  error  the  order  overruling  the 
motion  for  judgment  on  the  pleadings,  and  contend  that  the 
denial  of  "sale  and  delivery"  is  in  the  conjunctive,  and  for  that 
reason  evasive,  and  not  sufficient  to  raise  an  issue;  and,  as  the 
words  "sale"  and  ^•'delivery"  are  not  synonymous,  the  denial  is 
not  sufficient,  and  that  the  denial  of  indebtedness  is  a  denial  of 
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a  conclusion  of  law.  The  cause  of  action  set  forth  in  the  com- 
plaint is  on  an  indebtedness  arising  from  a  sale  and  delivery  of 
goods.  The  complaint  alleges  that  the  defendant  became  in- 
debted to  plaintiffs  in  the  sum  of  $2,235.30  for  goods,  wares 
and  merchandise,  which  had  been  sold  and  delivered  to  defend- 
ant. The  words  "sold  and  delivered,*'  as  used  in  the  complaint^ 
constitute  but  one  act.  The  word  "sold,'*  as  there  used,  indi- 
cates and  includes  a  delivery,  just  as  the  words  *'made  and  exe- 
cuted,'* or  the  word  "executed,"  when  used  with  reference  to  a 
written  instrument,  simply  indicate  delivery  in  many  instances. 
(Le  Mesnager  v.  Hamilton,  101  Cal.  533,  40  Am.  St.  Bep.  81, 
35  Pac.  1054;  Elbring  v.  Mvllen,  4  Idaho,  199,  38  Pac.  404.) 
We  think  the  denials  in  the  answer  sufficient  to  raise  the  issue 
of  indebtedness  for  goods  sold  and  delivered. 

Counsel  for  appellant  assign  as  error  the  admission  of  certain 
evidence  given  on  cross-examination  by  the  witness  York.  We 
do  not  think  that  the  admission  of  that  evidence  was  prejudi- 
cial error. 

The  finding  of  the  court  to  the  effect  that  plaintiffs  did  not 
sell  or  deliver  to  defendant,  and  that  defendant  did  not  purchase 
or  receive  fn  i  the  plaintiffs,  any  goods,  wares  or  merchandise 
at  the  time  alleged  in  the  complaint,  is  assigned  as  error.  After 
a  most  careful  examination  of  the  evidence,  which  was  mostly 
by  deposition,  we  conclude  that  the  evidence  does  not  justify 
said  finding. 

The  evidence  shows  that  said  drug  businesp  was  advertised 
in  a  weekly  newspaper  published  in  said  Silver  City  from  July 
23,  1892,  up  to  February  14,  1896,  that  defendant  authorized 
said  advertisement  in  July,  1892,  and  did  not  direct  its  diacoit- 
tinuance,  but  that  Weissman,  who  was  his  agent,  at  least  up  to 
October  17,  1892,  attended  to  said  entire  business,  except  to  au- 
thorize said  advertisement,  at  which  last-mentioned  date  the 
defendant  swears  he  sold  said  business  to  said  Weissman.  The 
record  shows  that  said  Weissman  continued  to  run  said  business 
just  as  it  had  been  run  before  said  sale.  The  advertisement 
continued  with  some  changes.  Goods  were  ordered  in  the  name 
of  the  defendant;  shipped  in  his  name,  received  in  his  name, 
and  he  had  knowledge  of  those  facts.     The  publisher  of  said 
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newspaper  tegtilied  that  he  visited  said  drugstore  frequently 
from  July,  1892,  to  February,  1896,  and  that  there  was  no  ap- 
parent change  in  the  ownership  or  management  of  that  drug- 
store, and  that  Mr.  Shea  never  told  him  to  discontinue  said  ad- 
vertisement, and  that  during  the  greater  portion  of  that  time 
Shea  was  a  subscriber  to  said  newspaper,  and  it  was  sent  to  him 
weekly.  Mr.  Nichols,  witness  for  plaintiffs,  testified  that  the 
defendant  was  aware  that  said  Weissman  was  having  goods 
chipped  in  his  (Shea's)  name  during  the  period  of  1893  and 
1804;  that  witness,  as  agent  for  said  Shea,  notified  Weissman 
to  cease  having  goods  shipped  in  Shea's  name;  but  goods  con- 
tinued to  arrive  in  the  name  of  Shea.  It  appears  that  Weiss- 
man purchased  Shea's  interest  in  said  drugstore  October  17, 
1892,  giving  his  promissory  note  for  $2,000  therefor,  and  not 
one  dollar  was  ever  paid  thereon.  On  February  17,  1896,  said 
Shea  bought  Weissman's  interest  in  said  drugstore,  paying  him 
$200  therefor.  Said  Shea  thereupon  sold  the  same  for  $750, 
and  applied  the  $750  on  the  debts  contracted  by  Weissman  in 
the  name  of  Con  Shea.  During  the  time  that  Shea  admits  he 
was  the  owner  of  said  drugstore  he  purchased  goods  from  the 
plaintiffs,  and  after  he  sold  said  business  to  Weissman  he  did 
not  notify  the  plaintiffs  of  such  sale,  and  Weissman  continued 
to  order  goods  from  them  in  tlie  name  of  Shea,  which  fact  Shea 
knew;  and  to  have  relieved  himself  of  all  liability  he  should  have 
notified  the  appellants  of  his  sale  to  Weissman.  Much  of  the 
evidence  we  have  not  referred  to,  but,  taken  as  a  whole,  it  con- 
vinces us  that  said  finding  of  fact  and  judgment  entered  thereon 
are  erroneous,  and  must  be  set  aside.  We  have  no  doubt 
but  that  Mr.  Shea  acted  in  perfect  good  faith,  but  through  his 
negligence  and  carelessness  he  permitted  said  Weissman  to  pur- 
chase goods  on  Shea's  credit,  and  he  must  pay  the  debt.  The 
judgment  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  expressed  herein.  Costs 
of  this  appeal  are  awarded  to  the  appellant. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 
Idaho,  Vol.  6—46 
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(December  12,  1899.) 

SPONBERG  V.  ONEIDA  COUNTY. 
[59    Pac.    532.] 

A88E880BS     AND    GOLLECTOBS — POLL    TaX — ^AMOUNT    TO    BB    COIXKCRD. 

Under  act  of  January  19,  1889,  which  was  continued  in  force 
by  the  provisions  of  the  constitution,  it  is  the  duty  of  the  county 
assessors  and  collectors  to  collect  on  each  poll  after  the  second 
Monday  in  December,  the  sum  of  three  dollars  and  fifty  cents, 
and  when  he  collects  on  such  polls  only  the  sum  of  three  dollars 
after  the  second  Monday  of  December,  he  must  account  to  the 
county  for  the  additional  fifty  cents  on  each  poll  so  collected. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Oneida  County. 
George  E.  Gray  and  Dietrich  &  Stevens,  for  Appellant. 

Eeepondent  contends  that  he  should  have  collected  at  the  rate 
of  three  dollars  and  fifty  cents  per  poll,  and  seeks  to  compel 
appellant  to  account  at  that  rate,  or  for  $338  more  than  he  col- 
lected. By  the  provisions  of  the  act  of  March  9,  1895,  "all 
unpaid  taxes  are  delinquent^'  on  the  first  Monday  in  January 
in  each  year.  (3d  Sess.  Laws,  p.  119.)  Theretofore  the  delin- 
quency occurred  on  the  second  Monday  of  December.  (Bev. 
Stats.,  1623.)  The  fifty  cents  added  to  the  poll  tax  is  clearly 
a  penalty  for  delinquency,  and  it  was  clearly  the  intention  of 
the  legislature  that  delinquency  on  both  poll  and  property  tax 
should  occur  simultaneously.  Such  was  obviously  the  intention 
and  the  motive  of  the  amendment  of  1889.  (See  15th  Sees. 
Laws,  p.  3.) 

S.  H.  Hays,  Attorney  General,  for  Bespondeni 

This  matter  is  brought  to  this  court  by  appeal,  instead  of 
writ  of  error.  The  appeal  should  therefore  be  dismissed.  (Ru- 
pert V.  Alturas  County,  2  Idaho,  19,  2  Pac.  718;  Nez  Perces 
County  V.  Latah  County,  3  Idaho,  413,  31  Pac.  800.)  Under 
the  statute  (Bev.  Stats.,  sec.  1771),  it  was  the  duty  of  the  com- 
missioners to  charge  the  appellant  with  the  additional  sum.  We 
have  in  this  state  two  morlos  of  raisin?  revenue  for  general  state 
and  county  purposes;  one  by  means  of  a  property  tax  and  the 
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other  by  means  of  a  poll  tax.  It  might  be  more  convenient  for 
the  officer  and  to  property  owners,  to  have  them  become  delin- 
quent at  the  same  time,  but  this  was  a  matter  wholly  within  the 
discretion  of  the  legislature.  The  poll  tax  and  the  property 
tax  do  not  necessarily  have  anything  to  do,  with  each  other. 

QUABLES,  J. — The  agreed  facts  in  the  case  are,  briefly,  as 
follows:  The  appellant  was  assessor  and  tax  collector  for 
Oneida  county  during  the  years  of  1897  and  1898.  That  be- 
tween the  second  Monday  in  December,  1897,  and  the  first  Mon- 
day in  January,  1898,  appellant,  as  such  tax  collector,  collected 
676  poll  taxes,  and  receipted  therefor  at  the  rate  of  three  dollars 
each.  That  four  hundred  and  fifty  of  said  three  dollar  receipts 
were  delivered  to  said  collector  by  the  county  auditor  of  said 
county  between  said  two  dates.  Appellant  did  not  make  any 
settlement  with  said  auditor  for  three  dollar  poll  taxes  col- 
lected on  the  second  Monday  of  December,  1897;  nor  did  he 
return  to  said  auditor  any  three  dollar  poll  tax  receipts  on  that 
day,  nor  did  he  demand  or  receive  from  said  auditor  any  three 
dollar  and  fifty  cent  poll  tax  receipts  prior  to  the  first  Monday 
in  January,  1898.  Appellant  collected  the  said  polls  with  the 
belief  that  poll  taxes  did  not  become  delinquent,  or  the  fifty 
cents  penalty  attach  thereto,  until  after  the  first  Monday  in 
January.  On  the  twenty-sixth  day  of  July,  1898,  the  board  of 
commissioners  of  Oneida  county,  in  regular  session,  made  an 
order  to  the  effect  that  the  appellant  be  charged  with  and  held 
accountable  for  the  additional  fifty  cents  on  each  of  said  poll 
taxes,  aggregating  the  sum  of  $338.  From  this  order  of  the 
board  of  county  commissioners  the  appellant  appealed  to  the 
district  court,  which  affirmed  said  order  of  the  board  of  county 
commissioners,  and  from  Ihe  judgment  of  the  district  court  af- 
firming said  order  appellant  appeals  to  this  court. 

There  is  only  one  question  that  we  need  to  consider  in  this 
case,  and  that  is  the  amount  of  a  poll  tax,  under  the  statutes  of 
this  state,  after  the  second  Monday  in  December  of  each  year. 
By  act  of  January  19,  1889  (Sese.  I^aws  1888-89,  p.  3),  the  last 
territorial  legislature  provided  as  follows : 

"Section  1.  Every  male  inhabitant  of  this  territory  over 
twenty-one  and  under  fifty  years  of  age,  except  paupers,  insane 
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persons,  Indians  not  taxed,  government  pensioners,  active  mem- 
bers of  any  volunteer  fire  companies  regularly  enrolled  as  such, 
and  persons  permanently  disabled  so  as  not  to  be  able  to  per- 
form any  manual  labor,  must  annually  pay  a  poll  tax  of  three 
doUars,  if  paid  on  or  before  the  second  Monday  in  December 
and  after  that  date  three  dollars  and  fifty  cents. 

"Sec.  2.  Upon  delivering  any  such  receipts  to  the  tax  col- 
lector as  described  in  section  1601  of  chapter  8  of  the  Revised 
Statutes  of  Idaho  Territory,  the  auditor  must  charge  the  same 
to  him  and  take  his  receipt  therefor.  All  such  receipts  delivered 
to  the  tax  collector  before  the  second  Monday  of  December 
must  be  for  the  sum  of  three  dollars  each,  and  he  must  be 
charged  that  sum  for  each,  and  all  such  receipts  delivered  to 
the  tax  collector  after  the  second  Monday  of  December  in  each 
year  must  be  for  the  sum  of  three  dollars  and  fifty  cents  each, 
and  he  must  be  charged  that  sum  for  each. 

"Sec.  3.  On  the  second  Monday  in  December,  the  tax  col- 
lector must  return  to  the  auditor  all  the  three  dollar  poll  tax 
receipts  received  by  him  and  not  used,  and  make  full  settlement 
with  the  auditor  therefor,  and  pay  to  the  treasurer  the  total 
amount  collected  and  not  before  paid  in,  and  file  the  treasurer's 
receipt  therefor  with  the  auditor ;  and  at  the  time  of  this  final 
settlement  on  the  first  Tuesday  after  the  first  Monday  of  Janu- 
ary in  each  year,  the  tax  collector  must  return  to  the  auditor 
all  the  three  dollar  and  fifty  cent  poll  tax  receipts  received  by 
him  and  not  used,  and  make  final  settlement  therefor,  and  pay 
the  treasurer  all  poll  tax  money  not  before  paid  in  and  file 
the  treasurer's  receipt  therefor  with  the  auditor. 

"Sec.  -i.  Sections  1600-1604,  1613,  chapter  8  of  the  Revised 
Statutes  of  Idaho  Territory,  are  hereby  repealed." 

The  provisions  of  this  act  are  plain,  free  from  ambiguity,  and 
need  no  construction;  and  said  act  was  continued  in  force  by 
the  provisions  of  the  constitution.  Said  act  fixes  the  duties  of 
the  assessor  and  collector.  He  should  have  collected  on  each 
of  the  six  hundred  and  seventy-six  polls  three  dollars  and  fifty 
cents,  instead  of  three  dollars.  He  should  have  settled  with  the 
auditor  on  the  second  ^londay  of  December,  and  returned  the 
three  dollar  receipts,  and  demanded  three  dollar  and  fifty  cent 
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receipts.  But  it  is  contended  on  behalf  of  the  appellant  that 
section  1523  of  the  Revised  Statutes,  as  amended  by  the  act  of 
March  9,  1895  (Sess.  Laws  1895,  p.  119),  makes  "all  unpaid 
taxes  delinquent*'  on  the  first  Monday  in  January  of  each  year 
following  the  tax  levy,  and  that  the  appellant  believed  that  said 
section  1523  of  the  Revised  Statutes,  as  amended  by  the  act 
of  March  9,  1895,  applied  to  poll  taxes.  The  said  section  1523, 
as  it  stood  originally  and  as  amended  by  said  amendatory  act, 
does  not  relate  to  poll  taxes,  but  only  applies  to  property  taxes. 
Mistake  nor  ignorance  of  appellants  as  to  the  provisions  of  the 
law,  nor  his  construction  thereof,  nor  his  belief  in  the  matter, 
excuses  him  from  performing  his  duties.  The  judgment  of  the 
district  court  afBrming  the  order  of  the  board  of  county  com- 
missioners was  correct,  and  the  same  is  affirmed.  Costs  awarded 
to  respondents. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(December  12,  1899.) 
DUNBAR  V.  CANYON  COUNTY. 

[69  Pac.  6dO.J 

Constitutional  Law. — ^The  appointment  of  a  deputy  under  the  pro* 
visions  of  section  6,  article  18  of  the  constitution  of  Idaho  is 
not  the  creation  of  an  office. 

Same — ^Afi*ointment  of  Deputy  Clebk  not  a  Creation  of  an  Of- 
fice.— When  the  record  shows  that  upon  application  by  the 
clerk  of  the  district  court,  who  is  ex-oSlcio  county  recorder  and 
auditor  the  board  of  county  commissioners,  after  hearing  of  evi- 
dence in  support  of  such  application,  found  and  determined  that 
a  necessity  for  such  appointment  existed,  and  thereupon  au- 
thorized and  empowered  sauL  officer  to  appoint  such  deputy  and 
fixed  his  salary,  and  where  it  further  appears  that  the  fees  and 
commissions  of  said  office  exceeded  the  maximum  salary  of  such 
officer  and  that  of  the  deputy  authorized  by  the  board  of  com- 
missioners, it  is  the  duty  of  said  board  of  commissioners  to  audit 
and  allow  the  claim  for  such  salary  of  the  deputy,  and  upon  their 
refusal  to  do  so,  an  action  against  the  county  for  the  amount  of 
said  deputy's   salary   will   lie. 

(Syllabus  by  the  court.) 
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APPEAL  from  Distr'  t  Court,  Canyon  County. 

S.  H.  Hays,  Attorney  General,  and  Frank  J.  Smith,  for  Ap- 
pellant. 

There  is  no  law  creating  or  recognizing  the  office  of  depnty 
clerk  and  ex-officio  auditor  and  recorder,  as  one  of  the  offices 
of  a  county  in  this  state.  In  section  6,  article  18  of  the  consti- 
tution, after  cDumerating  the  various  county  offices,  there  appears 
the  following:  *^o  other  county  offices  shall  be  established.** 
It  follows,  as  a  matter  of  course,  that  there  shall  be  no  county 
officers,  except  those  chosen  to  fill  the  offices  as  provided  by  the 
constitution.  In  order  to  recover  under  the  complaint  filed  in 
this  action,  it  would  be  necessary  to  show  that  the  office  of 
deputy  clerk  and  ex-officio  auditor  and  recorder  was  a  county 
office,  created  by  the  board  of  county  commissioners,  and  fi ying 
the  compensation,  which  is  expressly  prohibited  by  the  constitu- 
tion in  the  section  above  quoted.  {Meller  v.  Board  of  Commrs., 
4  Idaho,  44,  36  Pac.  712.)  The  board  of  county  commis- 
sioners might  find  for  various  reasons  that  thii  necessity  existed 
for  the  appointment  of  a  deputy  in  a  certain  office,  still  the 
county  would  not  be  liable  for  the  services  of  such  deputy, 
{Woodward  v.  Board  of  Commrs.,  6  Idaho,  624,  61  Pac.  143.) 
There  is  nothing  in  the  constitution  or  the  laws  of  the  state  of 
Idaho  that  makes  the  salary  of  a  deputy  in  the  clerk's  office,  ap- 
pointed under  the  authorization  of  the  board  of  county  commis- 
sioners, a  legal  charge  upon  the  county.  {Eakin  v.  Nez  Perces 
County,  4  Idaho,  131,  36  Pac.  702;  Ada  County  v.  Ryals,  4 
Idaho,  365,  39  Pac.  556;  Campbell  v.  Board  of  Commrs.,  5 
Idaho,  63,  46  Pac.  1022.) 

John  C.  Bice,  for  Respondent,  cites  no  authorities  upon  the 
point  decided  not  found  in  appellant's  brief. 

HUSTON,  C.  J.— The  plaintiff  (respondent  here)  was  clerk 
of  the  district  court  and  ex-officio  auditor  and  recorder  of  Can- 
yon county.  As  such  auditor  and  recorder  he  waa,  by  law,  the 
clerk  of  the  board  of  commissioners  of  said  county.  It  will  be 
seen  that  hero  are  three  positions,  separate  and  distinct  from 
each  other,  in  so  far  as  the  duties  pertaining  to  each.     On  or 
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about  the  thirteenth  day  of  January,  1897,  the  plaintiff,  who 
uras  then  in  office,  applied  to  the  board  of  county  commissioners 
of  said. Canyon  county,  ^•praying  for  power  to  appoint  a  deputy 
for  his  office.'^  At  the  January,  1897,  meeting  of  said  board, 
said  application  was  heard,  and  evidence  introduced  in  support 
thereof.  The  said  board  duly  considered  the  evidence  offered, 
and  on  the  eighteenth  day  of  January,  1897,  found  and  deter- 
mined that  a  necessity  existed  for  the  appointment  of  a  deputy 
in  said  office,  and  made  an  order  authorizing  and  empowering 
plaintiff  to  appoint  a  deputy,  and  fixed  his  salary  at  seventy-five 
dollars  per  month.  Thereafter,  on  or  about  the  nineteenth  day 
of  January,  1897,  in  pursuance  of  said  order,  plaintiff  appointed 
«  deputy  for  his  said  office.  On  the  thirteenth  day  of  October, 
1898,  plaintiff  presented  to  said  board  of  commissioners  an  ac- 
<50unt  for  the  salary  of  said  deputy,  amounting  to  $900,  which 
account  was  disallowed  by  said  board.  Plaintiff  brings  this  ac- 
tion against  said  Canyon  county  to  recover  the  said  sum  of  $900. 
'To  the  complaint  of  plaintiff  a  general  demurrer  was  inter- 
posed, which  was  overruled  by  the  district  court.  Defendant  an- 
swered, denying,  inter  alia,  that  "said  board  of  county  commis- 
sioners found  and  determined  that  a  necessity  existed  for  the  ap- 
pointment of  a  deputy  in  plaintiff's  said  office" ;  and  this  seems 
to  be  the  only  issue  raised  by  appellant  on  this  appeal.  The 
'Cause  was  tried  by  the  court  without  a  jury.  After  the  intro- 
duction of  plaintiff's  testimony,  defendant  moved  for  a  non- 
suit, which  motion  was  overruled  by  the  court,  *'and,  the  defend- 
-ant  declining  to  put  in  any  evidence,  judgment  was  rendered 
for  plaintiff,"  and  from  such  judgment  this  appeal  is  taken. 

Appellant  enumerates  two  errors  upon  which  it  relies  for  a 
reversal  of  the  judgment  of  the  district  court:  1.  The  court 
•erred  in  overruling  defendant's  demurrer  to  complaint  of  plain- 
tiff; 3.  The  court  erred  in  overruling  defendant's  motion  for  a 
nonsuit.  In  support  of  the  first  contention  of  appellant  it  is 
urged  that  the  complaint  nowhere  alleged  that  the  services  of 
said  deputy  were  rendered  for  or  on  behalf  of,  or  for  tlie  use 
and  benefit  of,  Canyon  county.  This  contention  is  not  main- 
tainable.. The  appointment  of  a  deputy  is  not  the  creation  of  an 
office.     Section    (5,    article    18,    of    the    constitution  of    Idaho 
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authorizes  the  county  commissioners  to  empower  the  '^auditor 
and  recorder  and  olerk  of  the  district  court"  to  appoint  such 
deputies  and  clerical  assistance  as  the  business  of  their  ofiBce 
may  require.  The  authorization  of  the  appointment  of  a  deputy 
by  the  board  of  commissioners  is  not  an  infraction  of  the  pro- 
vision of  said  section  of  the  constitution,  which  provides  that  "nu 
other  county  officers  shall  be  established"  than  those  enumerated 
in  said  section.  This  conclusion  is  inevitable  when  the  whole 
section  is  read.  This  case  does  not  come  within  the  rule  laid 
down  by  the  court  in  the  case  of  Taylor  v.  Canyon  Co,,  ante,  p. 
iG6,  76  Pac.  168.  In  that  case  this  court  held  that,  '"betore  the 
county  commissioners  can  legally  empower  the  sheriff  to  ap- 
point  a  deputy  under  the  provisions  of  section  6,  article  18,. 
of  the  constitution,  they  must  find  that  the  business  of  such 
sheriff^s  office  requires  the  appointment  of  a  deputy."  That 
ease,  like  the  present,  was  decided  upon  a  demurrer  to  the  com- 
plaint. In  the  case  of  Taylor  v.  Canyon  Co.,  supra,  the  com- 
plaint did  not  state  that  the  board  of  county  commissioners  *Tiad 
found  and  determined  that  a  necessity  existed  for  the  appoint- 
ment of  a  deputy."  In  the  case  at  bar  it  is  alleged  (and  by  de- 
murrer admitted)  that  the  board  did  find  and  determine  that 
a  necessity  for  the  appointment  of  a  deputy  existed,  and  there- 
fore authorized  such  appointment. 

It  is  further  alleged  in  the  complaint  that  the  fees  and  com- 
missions of  said  office  for  said  year  1897,  amounted  to  the  sum 
of  $4,048.15,  an  excess  of  $148.15  over  the  maximum  salary  of 
the  officer  and  salary  of  his  deputy  as  fixed  by  the  board  of 
commissioners.  No  burden  was  imposed  upon  the  county  by 
the  payinent  of  the  salary  of  the  deputy.  The  intention  of  the 
constitutional  provision  that  these  officers  should,  in  so  far  as 
was  practicable,  be  made  self-sustaining,  was  not  impinged 
upon  or  impaired.  Judgment  of  the  district  court  is  affirmed,, 
with  costs  to  respondent. 

Quarles  and  Sullivan,  J  J.,  concur. 
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(December  13,  18fl9.) 

IDAHO  GOLD  MINING  COMPANY  v.  WINCHELL. 
[59  Pae.  533.] 

LiKN — Intebpleadeb  Action. — ^A  person  who  filee  a  lien  on  prop- 
erty for  material  furnished,  and  thereafter  appears  in  an  inter- 
pleader action  brought  to  determine  the  priority  of  the  rights 
of  creditors  to  the  purchase  price  paid  for  the  property  on  which 
the  lien  is  claimed,  and  demands  that  his  claim  be  paid  out 
of  said  fund,  wrjves  such  lien  and  is  estopped  from  foreclosing 
the  same. 

Mining  Claims — Ousteb. — ^Where  one  unlawfully  ousts  the  owner 
from  mining  claims  and  in  working  the  same  creates  debts,  such 
debts  are  not  legal  claims  for  liens  against  the  mining  claims. 

Estoppel — Pubchase  Fbice  Fund. — Where  one  has  a  valid  lien  on 
property  for  the  payment  of  a  debt,  and  such  property  is  sold 
on  a  contract  made  prior  to  the  creation  of  such  debt,  and  tha 
claimant  goes  into  a  court  of  equity  and  asks  to  have  his  lien 
claim  paid  out  of  the  purchase  price  fund,  he  is  estopped  from 
thereafter  resorting  to  such  property  to  make  such  debt. 

Becbee  of  Court  of  Sisteb  State. — ^A  decree  of  a  court  of  equity 
which  has  jurisdiction  of  the  parties  is  binding  on  them,  and  if 
such   decree  affects  the  title   to   real   property  in   another  atate 
such  decree  will  be  given  force  in  that  state. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Couri;,  Bannock  County. 
E.  E.  Chalmers,  for  Appellant. 

The  findings  show  that  the  alleged  lien  of  Mr.  Winchell  is 
based  upon  the  fact  that  he  furnished  wood  or  cordwood  to  the 
Union  company  while  it  was  in  possession  of  the  mines.  This 
wood  was  furnished  subsequent  to  July  10,  1895,  the  date  the 
Union  company  ousted  plaintiff,  and  prior  to  January  14,  1896, 
the  date  the  lien  was  filed.  Consequently  aU  rights  herein  are 
to  be  determined  by  the  lien  law  of  1893  as  amended  in  1895. 
(Laws  1893,  p.  49.)  Subsequent  sections  give  every  person  per- 
forming labor  upon  or  furnishing  cordwood,  etc.,  a  lien  upon 
the  wood.  (Laws  1893,  pp.  55-57.)  These  liens  are  purely 
statutory.  If  the  statute  does  not  expressly  give  the  lien  none 
exists.  Nothing  is  plainer  than  the  fact  that  a  person  who  fur- 
nishes wood  or  cordwood  to  a  mining  company  has  no  lien  upon 
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the  mine  for  the  payment  for  his  wood.  He  has  the  right  to 
file  ai  lien  upon  the  wood,  but  not  upon  the  mine.  The  prin- 
oiple  of  statutory  interpretation  here  announced  was  applied  in 
Williams  v,  Toledo  Coal  Co.,  25  Or.  426,  42  Am.  St.  Bep  799, 
36  Pac.  159;  Silvester  v.  Qmrtz  Min.  Co,,  80  Cal.  510,  22  Pac 
^17 ;  see,  also,  13  Eriey.  of  Law,  597.  The  record  shows  that 
the  Winohell  lien  accrued  between  July  10,  1895,  and  January 
1,  1896.  It  was  foreclosed  September  24,  1896;  that  is,  the 
judgment  of  foreclosure  waa  given  on  that  day.  Tiis  Idaho 
<3old  Mining  Company  wa^  not  a  party  to  the  action.  There- 
fore, the  judgment  of  foreclosure  is  of  no  eflfect  as  to  plaintiff 
herein,  because  plaintiff  was  not  a  party  to  the  action  wherdn 
the  same  was  given.  (Falconer  v.  Cochran,  68  Minn.  405,  71 
N.  W.  386 ;  2  Black  on  Judgments,  sec.  534.)  As  to  the  alleged 
lien,  it  is  absolutely  void  as  to  plaintiff,  because  not  enforced 
against  plaintiff  within  six  months  after  it  was  filed.  The  laws 
ot  Idaho  provide  that  a  lien  shall  be  void  unless  enforced  within 
six  months  after  filing.  (Idaho  Laws,  1895  pp.  48-50;  Stoermer 
V.  Bank,  152  Ind.  104,  52  N.  E.  606;  Falconer  v.  Cochran,  68 
Minn.  405,  71  N.  W.  386.)  It  is  a  fundamental  proposition  in 
the  law  of  every  enlightened  country,  and  particularly  in  the 
law  of  our  country,  that  no  person  shall  be  deprived 
of  his  property  without  his  consent,  either  express  or 
implied.  To  permit  a  trespasser  to  cumber  the  property  of  an 
innocent  and  nonconsenting  third  person  with  charges  and  liais 
is  to  place  the  power  of  confiscation  in  private  hands.  (Spruch 
V.  McRoheris,  139  N.  Y.  193,  34  N.  E.  896;  Hankinson  v.  Van- 
One,  152  N.  Y.  20,  46  N.  E.  292 ;  Eaton  v,  Rocca,  75  Cal.  93, 16 
Pac.  529;  Fuller  v.  Pauley,  48  Neb.  138,  66  N.  W.  1115; 
Steele  v.  Mining  Co.,  4  Idaho,  505,  42  Pac.  585.)  Mr.  Winchell 
either  deemed  the  Union  company  the  owner  of  the  property, 
or  he  considered  it  agent  of  the  owner.  If  he  deemed  it  owner, 
his  lien  should  be  confined  to  its  interest  in  the  property, 
which  is  nothing.  (Jurgenson  v.  Diller,  114  Cal.  491,  55  Am. 
St.  Eep.  83,  46  Pac.  610;  Eaton  v,  Rocco,  75  Cal.  93,  16  Pac. 
^29.)  Mr.  Winchell  appeared  in  the  interpleader  suit  and  set 
up  his  claim  to  the  fund,  and  the  court  found  and  decided  that 
the  Idaho  company  was  entitled  to  have  its  property  in  Idaho 
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freed  of  the  liens  and  claimfi  of  defendants.  His  position  in  that 
matter  is  so  inconsistent  with  his  present  attitude  that  it  works 
an  estoppel  independently  of  the  adjudication.  (Blaker  v. 
Morse,  60  Kan.  2-4,  56  Pac.  274;  2  Black  on  Judgments,  sec 
632;  Bigelow  on  Estoppel,  5th  ed.,  673-694;  Parke  Co.  v.  White 
River  Co.,  101  Cal.  37,  35  Pac  442.)  The  findings  and  decree 
in  the  interpleader  suit  are  binding  in  all  respects,  both  as  to 
his  claim  upon  the  fund  and  as  to  his  alleged  lien  upon  the 
Idaho  property.  The  decree  of  the  court  of  equity  having  juris- 
diction of  the  parties  is  binding  upon  those  parties  wherever 
they  may  be,  and  if  it  aflfects  the  title  to  property  in  another 
Btate,  it  will  be  given  force  in  that  state.  (Black  on  Judgments, 
sec.  872;  Burnley  v.  Stevenson,  24  Ohio  St.  474,  15  Am.  Bep. 
621;  Newton  v.  Bronson,  13  N.  Y.  587,  67  Am.  Dec.  89;  Mc- 
Oee  V.  Sweeney,  84  Cal.  100,  23  Pac.  1117;  Goodman  v.  Nib- 
lack,  102  V.  S.  556;  Rem^r  v.  McKay,  35  Fed.  86;  Townsdin 
V.  Shrader,  39  Kan.  286,  18  Pac.  186 ;  Southern  Pac.  R.  R.  Co. 
V.  United  States,  168  U.  S.  pp.  48-53,  18  Sup.  Ct.  Rep.  18; 
Wolf  River  Lumber  Co.  v.  Brown,  88  Wis.  638,  60  N.  W.  996.) 

W.  T.  Beeves  and  Thomas  F.  Terrill,  for  Respondent  Win- 
chell. 

On  the  claim  that  Winchell  had  no  lien  because  his  claim  was 
for  wood,  we  call  the  court^s  attention  to  the  twelfth  finding  of 
fact — ^wherein  the  court  finds  it  was  for  wood  actually  used 
in  the  operation  of  the  mine,  and  that  a  lien  existed  therefor  is 
conclusive,  and  cannot  be  reviewed  on  this  appeal,  the  evidence 
upon  which  it  is  based  not  being  before  this  court  by  bill  of 
exceptions  or  motion  for  a  new  trial.  ( Wheeler  v.  Hayes,  3  Cal. 
287.)  The  sole  issue  presented  by  the  pleadings  in  the  case 
of  Wells,  Fargo  &  Co.  v.  Union  Mining  and  Milling  »Co.  ei  al., 
was.  Who  is  entitled  to  the  money  held  by  it?  The  question  a« 
to  any  existing  liens  upon  the  mining  property  located  in  Idaho, 
which  was  not  even  referred  to  in  such  pleadings,  was  not,  and 
could  not,  be  settled  in  that  action,  and  any  finding  or  conclu- 
sion or  decree  that  might  have  been  made  in  that  action,  outside 
of  the  issues  thus  presented,  were  and  are  void  and  are  not  bind- 
ing on  any  party.    (Gregory  v.  Nelson,  41  Cal.  278;  Cummings 
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V.  Cummings,  75  Cal.  441,  17  Pac.  442;  Rudel  v.  Los  Angeles 
Co.,  118  Cal.  288,  50  Pac.  400.) 

SULIilVAN,  J, — This  action  was  commenced  against  twenty- 
eight  defendants  for  the  purpose  of  quieting  the  title  to  the 
Sobinson  and  Austin  mining  claims  and  the  Robinson  millsite^ 
all  of  which  are  patented  and  located  in  Bingham  county.  Due 
service  of  the  summons  was  made  on  all  of  the  defendants. 
Some  of  them  suffered  default,  others  filed  disclaimers,  and 
others  demurred,  which  demurrers  were  overruled,  and  those 
demurring  refused  to  plead  further.  Only  the  defendant  Win- 
chell  answered  and  defended  in  the  case.  Judgment  was  en- 
tered in  conformity  with  the  prayer  of  the  complaint  against 
all  of  the  defendants  except  the  respondent,  Winchell;  and,  aa 
to  him,  the  court  found  that  he  had  a  valid  lien  and  judgment 
against  the  said  mining  claims  and  millsite  for  the  sum  of 
$649.47  and  costs,  which  he  was  entitled  to  enforce.  This  ap- 
peal is  from  the  judgment  in  favor  of  Winchell. 

Numerous  errors  are  assigned,  all  to  the  effect  that  the  court 
erred  in  rendering  judgment  in  favor  of  Winchell,  the  respon* 
dent. 

The  following  facts  appear  from  the  record.  That  on  the 
twenty-eighth  day  of  November,  1894,  E.  E.  Chalmers  and 
others  were  the  owners  of  said  mining  claims,  and  the  mill- 
site  and  improvements  thereon,  and  on  that  date  entered  into 
an  agreement  with  the  Idaho  Gold  Mining  Company,  the  appell- 
ant, whereby  they  agreed  to  sell  and  convey,  by  good  and 
sufficient  deed  of  conveyance,  free  and  clear  of  all  encumbrances, 
said  property  to  appellant  for  the  sum  of  $5,700,  to  be  paid  in 
certain  stipulated  payments;  said  payments  to  be  made  at  the 
bank  of  Wells,  Fargo  &  Co.,  at  Salt  Lake  City,  Utah.  A  deed 
of  said  property,  executed  by  said  Chalmers  and  his  co-owners, 
was  at  that  time  placed  in  escrow  in  said  bank,  to  be  delivered 
to  the  appellant  corporation  upon  its  making  the  payments  as 
stipulated  in  said  agreement.  It  was  also  agreed  therein  that 
the  appellant  should  have  immediate  possession  of  said  prop- 
erty, with  the  right  to  work  the  same  during  the  life  of  said 
contract.  It  was  also  agreed  that  a  former  contract  made  by 
said  E.  E.  Chalmers  and  co-owners  with  one  Wilson  for  the  sale 
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of  said  property,  and  which  had  been  assigned  to  the  appellant, 
should  be  surrendered  to  said  Chalmers  and  his  co-owners,  which 
was  done,  and  thereupon  the  appellant  was  put  in  possession 
of  said  mining  claims,  millsite  and  other  property,  and  began 
work  thereon.    That  on  the  twenty-eighth  day  of  January,  1895, 
said  first-mentioned  contract  was  duly  recorded  in  the  recorder's 
office  in  said  Bingham  county,  Idaho.    That  on  the  sixteenth 
day  of  August,  1894,  and  prior  to  the  making  of  the  first-men- 
tioned contract,  said  Chalmers  and  his  co-owners  of  said  prop- 
erty entered  into  an  agreement  with  the  Union  Mining  and 
Milling  Company  (hereinafter  referred  to  as  the  'TJnion  com- 
pany''), whereby  they  gave  said  company  an  option  to  purchase 
flaid  property,  and  that  said  option  was  forfeited  by  said  Union 
company  by  reason  of  its  failure  to  perform  the  stipulations  of 
said  contract  agreed  to  be  performed  by  it.     Said  forfeiture 
occurred  prior  to  the  making  of  the  contract  of  November  28, 
1894,  with  the  appellant  corporation.     That  on  or  about  July 
15,  1895,  said  Union  company,  claiming  possession  of  said  prop- 
erty under  and  by  virtue  of  said  forfeited  option,  entered  upon 
said  property,  and  unlawfully  ousted  appellant  therefrom,  and 
unlawfully  held  possession  thereof  from  that  date  until  about 
January  1, 1897.  That  during  the  time  that  said  Union  company 
80  held  possession  of  said  property  the  respondent,  Winchell,  fur- 
nished wood  to  said  last-mentioned  company,  which  was  used  by 
said  company  in  operating  the  mill  situated  o»  said  property,  and 
in  working  said  mines.    The  Idaho  Gold  Mining  Company,  the 
appellant,  kept  and  performed  its  contract  with  the  owners  of- 
«aid  property,  and  paid  said  $5,700,  as  it  had  agreed  to,  and  the 
escrow  deed  was  delivered  to  it.     During  the  time  that  said 
Union  company  was  thus  unlawfully  in  the  possession  of  said 
property  it  contracted  a  large  amount  of  indebtedness  in  operat- 
ing said  mines  and  property,  and  failed  to  pay  the  same.    There- 
\ipon  some  of  the  creditors,  and  among  them  the  respondent,  at- 
tempted to  file  liens  against  said  property,  thus  attempting  to 
hold  the  property  for  the  sums  due  them.     That,  after  said 
$5,700  was  so  paid  into  said  bank,  said  creditors  desired  to  have 
the  amounts  due  them  paid  therefrom.     Thereupon  said  bank 
brought  an  action  in  the  district  court  of  the  third  judicial  dis- 
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trict  of  the  state  of  Utah  to  compel  said  creditors  to  interplead 
among  themselves^  and  to  thus  litigate  and  settle  their  various 
claims  and  priorities  in  and  to  said  purchase  money.  That, 
among  many  others,  respondent,  Winchell,  appeared  therein, 
and  answered,  claiming  an  interest  in  said  money.  Thereafter 
said  action  was  tried,  and  judgment  made  and  entered  for  the 
distribution  of  said  fund  among  the  various  creditors  according 
to  their  respective  priorities.  The  respondent  failed  to  get  any 
part  of  said  money  applied  on  his  claim.  The  trial  court  found 
the  facts  as  above  stated,  among  others,  and  also  found,  as  a 
conclusion  therefrom,  that  the  respondent,  Winchell,  was  not 
bound  or  estopped  by  the  findings  and  judgment  entered  by 
said  Utah  court  in  said  interpleader  suit,  and  that  the  appellant 
was  entitled  to  the  discharge  of  its  said  property  from  the  liens 
and  claims  of  each  and  all  of  the  defendants,  except  that  of 
respondent  Winchell,  and  also  found  that  Winchell's  lien  for 
$649.47,  with  costs,  was  a  prior  lien,  and  that  he  was  entitled  to 
foreclose  the  same.  The  Utah  court  found  that  appellant  was 
entitled  to  a  discharge  of  all  of  said  property  from  the  liens  and 
claims  of  all  the  defendants,  Winchell,  the  respondent,  being 
one  of  them.  It  is  also  shown  that  the  Union  company  pro- 
cured deeds  from  the  owners  of  said  property  to  the  greater 
portion  of  it  during  the  time  that  the  contract  of  sale  with  the 
appellant  was  in  full  force;  that  is,  the  owners,  after  making 
the  contract  with  the  appellant  corporation,  and  while  the  same 
was  in  force,  executed  deeds  of  conveyance  to  the  Union  company 
for  the  most  of  said  property. 

It  is  contended  by  counsel  for  respondent  that  the  Union  com- 
pany was  not  only  the  agent  for,  but  the  owner  of,  said  prop- 
erty, so  far  as  liens  created  in  the  working  of  said  mines  waa 
concerned,  and  he  calls  attention  to  Session  Laws  of  Idaho,  1893, 
page  49,  in  support  of  that  contention.  We  cannot  construe 
said  act  to  support  respondent's  contention.  Section  1  of  said 
act  is  as  follows: 

"Section  1.  Every  person  performing  labor  upon,  or  furnish- 
ing materials  to  be  used  in  the  construction,  alteration  or  repair 
of  any  mining  claim,  building,  wharf,  bridge,  ditch,  dike,  flume, 
tunnel,  fence,  machinery,  railroad,  wagon  road,  aqueduct  to 
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create  hydraulic  power  or  any  other  structure,  or  who  performs 
labor  in  any  mine  or  mining  claim,  has  a  lien  upon  the  same 
for  the  work  or  labor  done  or  materials  furnished,  whether  done 
or  furnished  at  the  instance  of  the  owner  of  the  building  or 
other  improvement  or  his  agent ;  and  every  contractor,  subcon- 
tractor, architect,  builder,  or  any  person  having  charge  of  any 
mining  or  of  the  construction,  alteration  or  lepair,  either  in 
whole  or  in  part,  of  any  building  or  other  improvement,  aft 
aforesaid,  shall  be  held  to  be  the  agent  of  and  owner  for  the 
purpose  of  this  chapter;  provided,  that  the  lessee  or  lessees  of 
any  mining  claim  shall  not  be  considered  as  the  agent  or  agenta 
of  the  owner  under  the  provisions  of  this  chapter." 

We  do  not  think  said  act  was  intended  to  include  a  transac- 
tion like  the  one  in  the  case  at  bar.  If  a  person  or  corporation 
can  unlawfully  take  and  hold  possession  of  the  property  of  an- 
other, and  create  liens  against  it,  as  was  done  in  this  case,  an 
owner  may  be  deprived  of  his  property  without  his  consent,, 
and  without  due  process  of  law.  Had  the  Union  company  gone 
into  possession  of  said  property  with  the  consent  of  the  appel- 
lant, then  a  very  different  question  would  be  presented. 

Counsel  for  respondent  admit  that  the  only  question  for  de- 
termination is.  Was  the  Union  company  the  owner  of  that  said 
property  for  the  purpose  of  creating  the  lien  of  respondent? 
We  answer  that  question  in  the  negative.  Respondent  in  his  an- 
swer avers  that  at  the  time  he  furnished  said  wood  to  the  Union 
company  it  was  "working  and  operating  said  mines  as  owners^ 
and  not  as  lessees,  of  any  person  or  company,"  and  that  his  claim 
of  lien  was  filed,  and  suit  brought  to  foreclose  the  same,  against 
said  Union  company,  and  judgment  then  taken  against  it. 
The  appellant  company  was  not  made  a  party  to  said  suit,  nor 
had  it  any  interest  therein.  The  respondent  evidently  con- 
sidered the  Union  company  the  owner  of  said  mining  claims, 
and,  under  the  facts  of  this  case,  his  lien  must  be  confined  to 
his  interest  in  said  mining  claims,  which  was  nothing,  at  least,, 
after  the  purchase  price  had  been  paid  by  the  appellant  It 
is  well  settled  that  a  lien  like  that  under  consideration  cannot 
be  imposed  on  property  by  one  who  has  unlawfully  ousted  the 
owner.  If  so,  it  would  be  taking  his  property  without  his  con- 
sent, against  his  will,  and  without  due  procesB  of  law. 
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Tn   the   interpleader   action   in  the  Utah  court,  respondent 
claimed  an  interest  in  the  purchase  price  fund  paid  by  appellant 
for  said  property,  and  asked  to  have  his  claim  paid  out  of  it. 
That  fund  was  exhausted  in  the  pa}Tnent  of  claims  prior  to  that 
of  respondent's.  He  is  estopped  by  his  election  to  look  to  said 
fimd,  as  well  as  by  the  force  of  the  adjudication  of  the  Utah 
court  and  the  facts  of  the  case.     It  is  well  setlled  that  a  decree 
of  a  court  of  equity,  having  jurisdiction  of  the  parties,  is  bind- 
ing on  them,  and,  if  it  affects  title  to  property  in  another 
state,  such  decree  will  be  given  force  in  that  state.  (Black  on 
Judgments,  sec.  872;  McGee  v.  Sweeney,  84  Cal.  100,  23  Pac. 
1117;  Goodman  v.  Niblack,  102  U.  S.  556,  26  L.  ed.  229.)  The 
Utah  court  agreed  that  said  pretended  lien  of  respondent  on  said 
property  was  not  a  lien  thereon,  and  that  said  property  was  dis- 
charged from  the  liens  and  claims  of  each  and  all  of  the  defend- 
ants to  that  action,  and  this  court  will  give  effect  and  force  to 
that  decree.  The  judgment  in  defendant's  favor  is  reversed,  and 
the  cause  remanded,  with  instructions  to  the  lower  court  to  set 
said  judgment  in  favor  of  respondent  aside,  and  to  enter  judg- 
ment and  decree  quieting  appellant's  tifle  to  said  property  as 
against   said   lien   of  respondent.     Costs   of  this   appeal   are 
awarded  to  the  appellant. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 


(December  14,  1899.) 

SCOTT  V.  HARKNESS. 

[59  Pac.  556.] 

Olographic  Wnx — ^MAWitnED  Women. — ^The  statutes  of  Idaho  do  not 

empower  a  married  woman  to  make  an  olographic  wilL 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bannock  County. 

Dietrich  Chalmers  &  Stevens  and  Hawley  &  Pockett,  fop 
Appellant. 
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A  married  womttn  in  Idaho  who  is  over  the  age  of  eighteen 
years  and  of  sound  mind  has  the  power,  capacity  and  com- 
petency to  make  a  valid  olographic  will;  that  is  to  say,  she  is 
not  disqualified  in  the  premises  simply  by  reason  of  her  cover- 
ture. Our  statutes  relating  to  olographic  wills,  as  well  as  to 
the  property  rights  of  married  women,  may  be  traced  primarily 
to  the  civil  law,  as  introduced  by  Spanish  and  Mexican  set- 
tlers on  the  coast,  and  in  the  south.  Section  6307  of  the 
Bevised  Statutes  of  Idaho  is  as  follows:  "An  olographic  will 
may  be  proved  in  the  same  manner  that  other  private  writ- 
ings are  proved.  (Bev.  Stats.,  sec.  6726.)  Section  6726  of 
the  Revised  Statutes:  "A  married  woman  may  dispose  of  all 
her  separate  estate  by  will,  without  the  consent  of  her  hus- 
band, and  may  alter  or  revoke  the  will  in  like  manner  as  if  she 
were  single.  Her  will  must  be  attested,  witnessed  and  proved 
in  like  manner  as  all  other  wills.''  If  the  legislature  intended 
to  deprive  a  married  woman  of  her  classification  as  a  person 
or  of  the  power  to  make  an  olographic  will,  or  if  it  intended 
to  except  her  from  the  operation  of  the  general  statutes,  why 
did  it  not  say  so?  Such  exception  was  made  in  England  (2 
Bishop's  Lew  of  Married  Women,  sees.  634,  636),  in  New 
York  (2  Bishop's  Law  of  Married  Women,  2d  ed.,  sec.  639;  1 
Bedfield  on  Wills,  29),  and  in  Mississippi  (2  Bishop's  Law 
of  Married  Women,  flee.  639). 

Beeves  &  Gough  for  Bespondent,  cite  no  authorities  upon 
the  question  decided  by  the  court  not  cited  by  appellant. 

HUSTON,  C.  J. — This  is  an  appeal  from  a  judgment  of  the 
district  court  affirming  an  order  of  the  probate  court  denying 
probate  of  an  instrument  purporting  to  be  the  olographic  will 
of  Catharine  Harkness,  deceased,  wife  of  appellant.  To  the 
petition  of  appellant  praying  the  probate  of  said  alleged  will 
the  plaintiff  filed  a  complaint  alleging  among  other  things 
that  said  instrument,  alleged  to  be  the  olographic  will  of  said 
Catharine  Harkness,  deceased,  was  not  the  olographic  will  of 
said  decedent,  for  that  the  same  was  not  entirely  written, 
dated,  and  signed  by  the  hand  of  the  decedent  and  testator 
Idaho,  Vol.  6-47 
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herself,  as  required  by  the  laws  of  the  state  of  Idaho.  To  this 
complaint  the  defendant  (appellant  here)  filed  a  demurrer, 
which  was  overruled  by  the  probate  court*  Defendant  then 
filrf  an  answer  to  the  complaint,  and  the  cause  was  beard  by 
the  probate  court,  which  court  rendered  judgment  adjudging 
and  decreeing  that  "the  said  will  of  Catharine  Harkness,  de- 
ceased, be,  and  the  same  is  hereby,  rejected  from  probate^  and 
declared  not  to  be  the  last  will  and  testament  of  Catharine 
Harkness,  deceased/'  Frdm  this  judgment  of  the  probate 
court  an  appeal  was  taken  to  the  district  court.  The  only 
evidence  offered  in  the  probate  court  was  the  testimony  of  the 
defendant^  Harkness,  including  a  copy  of  the  will  in  question. 
By  agreement  of  counsel,  the  record  as  made  in  the  probate 
court,  including  the  bill  of  exceptions,  should  be  and  constitute 
the  record  in  the  district  court.  The  district  court  affirmed 
the  judgment  of  the  probate  courts  and  from  said  judgment 
this  appeal  is  taken. 

Two  questions  are  presented  to  us  by  the  record  in  this  case: 
1.  Can  a  married  woman  make  an  olographic  will,  under  the 
statutes  of  Idaho?  2.  Was  the  instrument  alleged  in  this 
case  to  be  the  will  of  Catharine  Harkness,  deceased,  an  olo- 
graphic will? 

As  to  the  first  question,  a  married  woman  could  not  make 
a  will  at  common  law.  Her  power  to  do  so  comes  entirely 
from  the  statute.  Until  the  revision  of  our  statutes  in  1887, 
there  was  no  statute  of  wills  in  Idaho.  Sections  5726  to  5728, 
inclusive,  of  the  Revised  Statutes  of  Idaho,  are  as  follows: 

''Sec.  6726.  Every  person  over  the  age  of  eighteen  years, 
of  sound  mind,  may,  by  last  will,  dispose  of  all  his  estate, 
real  and  personal,  and  such  estate  not  disposed  of  by  will  is 
succeeded  to  as  provided  in  chapter  14  of  this  title,  being 
chargeable  in  both  cases  with  the  payment  of  all  the  decedent's 
debts,  as  provided  in  this  code. 

"Sec.  5726.  A  married  woman  may  dispose  of  all  her  sepa- 
rate estate  by  will,  without  the  consent  of  her  husband,  and  may 
alter  or  revoke  the  will  in  like  manner  as  if  she  were  single. 
Her  will  must  be  attested,  witnessed,  and  proved  in  like  manner 
as  all  other  wills. 


Digitized  by  VjOOQIC 


Dec.  1899.]  Scott  v.  Hakkness.  739 

Opinion  of  the  Court — Huston,  C.  J. 

"Sec.  6727.  Every  will,  other  than  a  nuncupative  will,  must 
be  in  writing,  and  every  will,  other  than  an  olographic  will. 
End  a  nuncupative  will,  must  be  executed  and  attested  as  fol- 
lows :  1.  It  must  be  subscribed  at  the  end  thereof  by  the  testator 
himself,  or  some  person  in  his  presence,  and  by  his  direction 
must  subscribe  his  name  thereto;  2.  The  subscription  must  be 
made  in  the  presence  of  the  attesting  witnesses  or  be  acknowl- 
edged by  the  testator  to  them  to  have  been  made  by  him  or 
by  his  authority;  3.  The  testator  must,  at  the  time  of  subscrib- 
ing or  acknowledging  the  dame  declare  to  the  attesting  wit- 
Besses  that  the  instrument  is  his  will;  and  4.  There  must  be 
two  attesting  witnesses,  each  of  whom  must  sign  his  name  as 
a  witness,  at  the  end  of  the  will,  at  the  testator  s  request  and 
in  his  presence. 

"Sec.  5728.  An  olographic  will  is  one  that  is  entirely  writ- 
ten, dated  and  signed,  by  the  hand  of  the  testator  himself.  It 
is  subject  to  no  other  form,  and  may  be  made  in  or  out  of* 
this  territory,  and  need  not  be  witnessed.*' 

The  established  rule  that  a  general  statute  empowering  all 
persons  over  a  certain  age  and  of  sound  mind  to  "dispose  of  all 
his  estate,  real  and  personal,  by  will,"  does  not  include  mar- 
ried women  seems  to  have  been  recognized  by  the  legislature 
in  the  foregoing  enactment.  The  only  power,  then,  given  by 
the  sjtatute  to  married  women  to  make  a  will  is  such  as  is 
conferred  by  section  5726  of  the  Revised  Statutes.  We  do 
not  think  olographic  wills  are  included  within  the  purview 
of  that  section.  The  will  of  a  married  woman  "must  be  at- 
tested, witnessed,  and  proved,  in  like  manner  as  all  other 
wills.*'  An  olographic  will  need  not  be  witnessed.  The  will 
of  a  married  woman  must  be;  and  we  do  not  think  the  addi- 
tion of  the  words,  "in  like  manner  as  all  other  wills,'*  or  the 
fact  that  the  statute  provides  that  certain  kinds  of  wills  need 
not  be  witnessed,  can  property  be  urged  as  intending  to  extend 
tiie  power  granted  by  section  5726.  We  do  not  feel  that  we 
can  extend  by  construction  what  seems  to  be  the  clear  intend- 
ment of  the  law.  Had  it  been  the  intent  or  purpose  of  the 
legislature  to  extend  the  power  of  married  women,  as  expressed 
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in  section  6726,  they  would  have  done  so  in  terms  apt  and 
conclusive  of  that  end.  This  would  seem  to  he  the  view  en- 
tertained by  the  code  examiners  of  California  in  suggesting, 
and  of  the  legislature  of  that  state  in  enacting,  the  amend- 
ment to  the  statute  of  that  state,  from  which  our  statute  was 
copied.  (See  Cal.  Civil  Code,  sec.  1273,  and  note.)  From 
a  careful  examination  of  all  the  decisions  of  the  courts 
of  those  states  having  a  similar  statute,  we  are  constrained 
to  hold  that  under  the  statutes  of  this  state  a  married  woman 
is  not  authorized  to  make  an  olographic  will.  We  believe 
that,  to  be  in  accord  with  advanced  opinion  as  evidenced  by 
contemporaneous  legislation,  married  women  should  be  allowed 
testamentary  powers,  covering  both  olographic  and  nuncupative 
wills;  but  such  powers  can  only  be  conferred  by  the  l^sla- 
ture,  and  to  undertake  to  confer  them  by  judicial  construction 
would  be  an  assumption  of  power  not  authorized  by  the  funda- 
mental law. 

This  conclusion  renders  it  unnecessary  for  us  to  pass  upon 
the  second  question  presented.  We  would  say,  however,  that 
we  have  examined  every  caee  attainable,  and,  while  we  have 
found  no  ca«3e  of  an  olographic  will  by  a  married  woman,  the 
cases  are  uniform  in  holding  that,  where  it  appears  that  the 
fctatiite  has  not  been  strictly  complied  with,  the  instrument 
will  be  rejected.  See  the  case  of  Billings,  Estate  of,  64  Cal. 
427,  1  Pac.  701,  and  cases  there  cited,  wherein  the  point  upon 
which  the  wills  were  rejected  was  identical  with  that  raised  in 
the  case  at  bar,  to  wit,  thait  a  part  of  the  date  was  printed. 
The  judgment  of  the  district  court  is  affirmed,  with  costs  to 
respondent 

Quarles  and  Sullivan,  JJ.^  concur. 
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(December  18,  1809.) 
COFFIN  Y.  RICHARDS,  Mayob. 

[59  Pac.  662.] 
Funding  Bonds^Description  Required— Submission  op  Question 
TO  Electors. — Where  it  is  proposed  to  call  an  election  for  the 
purpose  of  submitting  to  the  electors  of  any  town  or  city  the 
question  of  issuing  bonds  for  the  funding  of  an  existing  indebted- 
ness of  such  town  or  city,  and  the  ordinance  providing  therefor  does 
not  describe  the  indebtedness  sought  to  be  funded,  as  prescribed 
by  section  2  of  the  act  of  February  2,  1899,  all  proceedings 
thereunder  are  invalid. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Ada  County. 
C.  C.  Cavanah,  for  Appellants. 

The  act  governing  the  proceedings  of  the  defendants  in 
endeavoring  to  submit  to  the  legal  voters  of  Boise  City,  the 
proposition  of  funding  the  outstanding  indebtedness  of  said 
city  by  the  issue  and  sale  of  municipal  funding  bonds  recites 
certain  steps  to  be  taken  by  the  defendants.  (Sees.  Laws  1899, 
p.  29.)  We  maintain  that  the  provisions  of  the  statute  in 
question  are  merely  directory,  as  it  only  prescribes  the  mode 
and  manner  to  be  pursued  by  the  mayor  and  council  when  in 
presenting  to  the  people  the  question  of  funding  an  outstand- 
ing indebtedness  of  siiid  city.  (Sutherland  on  Statutory  Con- 
struction, 573;  Reed  v.  Supervisors  of  Henry  Co.,  31  Gratt.  695; 
Pachwood  v.  KiUitas  Co.,  15  Wash.  88,  65  Am.  St.  Rep.  875, 
45  Pac.  640;  Richards  v.  Klickitat  Co.,  13  Wash.  509,  43  Pac 
647;  Seymour  v.  City  of  Tacoma,  6  Wash.  427,  33  Pac.  1059; 
State  ex  rel.  Mullen  v.  Doherty,  16  Wash.  382,  68  Am.  St. 
Rep.  39,  47  Pac.  958;  Brand  v.  Town  of  Lawrenceville,  104 
Ga.  486,  30  S.  E.  954;  Derby  &  Co.  v.  City  of  Modesto,  104 
Cal.  615,  38  Pac.  900;  State  ex  rel.  Bennett  v.  Barber,  4  Wyo. 
66,  32  Pac.  14.)  Affirmative  words  make  a  statute  directory, 
and  negative  or  exclusive  words  make  it  imperative.  {At- 
iomey  General  v.  Baker,  9  Rich.  Eq.  521.)  The  notice  is 
generally  required  to  specify  the  purpose  to  promote  which  the 
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bonds  are  proposed  to  be  issued.  In  designating  this  purpose, 
it  ifi  not  essential  to  go  into  minute  details.  It  is  suffi- 
cient to  state  its  general  character,  provided  there  is  noth- 
ing in  the  statemant  tending  to  substantially  mislead  the 
voters.  {People  v.  Counts,  89  Cal.  15,  26  Pac.  612;  6  Am. 
&  Eng.  Ency.  of  Law,  326 ;  McCrary  on  Elections,  3d  ed.,  see. 
190;  State  v.  Van  Camp,  36  Neb.  9,  91,  54  N.  W.  119.) 

N.  M.  Ruick,  for  Eespondent. 

The  statute  under  which  it  is  proposed  to  issue  these  bonds, 
and  the  only  one  authorizing  an  issue  of  bonde  by  a  city  "to 
provide  for  the  funding,  refunding,  purchase  and  redemption 
of  the  outstanding  indebtedness  of  such  city,*^  is  the  re-enacted 
statute  found  at  page  29,  Laws  of  1899.  The  issue  of  muni- 
cipal bonds  is  ordinarily  authorized  upon  certain  conditions 
being  complied  with.  Such  conditions  may  be  imposed  by  con- 
stitutional provisions,  by  legislative  act,  or  by  the  municipal 
guthorities.  Conditions  imposed  by  the  constitution  or  legis- 
lature must  be  strictly  complied  with.  (15  Ency.  of  Law, 
1271 ;  Leavenworth  etc.  R.  R.  Co.  v.  Platte  Co.,  42  Mo.  171 ; 
Essex  Co.  R.  Co.  v.  Lunenberg,  49  Vt.  143;  Town  of  E<igle  v. 
Kohn,  84  111.  292.)  Compliance  with  all  substantial  or  ma- 
terial conditions  is  essential  before  the  bonds  can  be  lawfully 
issued.  {Harding  v.  Railroad  Co.,  66  111.  90 ;  Dillon  on  Muni- 
cipal Corporations,  sees.  163,  164;  Jackson  v.  Brush,  77  111. 
59;  Qaddis  v.  Richmond  Co.,  92  IlL  119.)  Such  provisions 
are  mandatory,  and  must  be  strictly  followed.  (Cooley's  Con- 
stitutional Limitations,  88  et  seq.;  Sutheriand  on  Statutory 
Construction,  sees.  454-456;  Endlich  on  Interpretation  of 
Statutes,  sec.  437  et  seq.;  Corbett  v.  Bradley,  7  Nev.  106; 
Reeve  v.  City  of  Oshkosh,  33  Wis.  477;  State  Prison  Agi. 
V.  Lathrop,  1  Mich.  438;  Hoyt  v.  Saginaw,  19  Mich.  39,  2 
Am.  Bep.  76;  People  v.  San  Francisco,  36  Cal.  695;  Dunbar 
t.  Board,  6  Idaho,  407,  49  Pac.  412.)  That  issue  and  sale 
of  these  bonds  would  be  the  incurring  of  indebtedness,  and  the 
statute  under  which  it  is  proposed  to  issue  them  so  treats  it. 
(Laws  1899,  p.  30,  sec.  2,  last  clause;  Bannock  Co.  v.  Bunting, 


Digitized  by  VjOOQIC 


Dec.  1899.]  Coffin  v.  Eiohaeds.  743 

Opinion  of  the  Court— Huston,  C.  J. 

4  Idaho^  156  37  Pac.  279.)  Notice  must  be  given  as  required 
by  statute,  even  where  the  object  of  the  issuance  of  the  bonds 
is  to  take  up  outstanding  vrarrants  bearing  a  higher  rate  of 
interest  (Duryee  v.  Friars,  18  Wash.  55,  50  Pac.  583.)  The 
notice  required  by  law  must  be  given  or  the  issue  of  the  bonds 
will  be  enjoined.  (15  Ency.  of  Law,  1276;  George  v.  Town- 
ship  of  Oxford,  16  Kan.  72;  Harding  v.  Railroad  Co.,  65  111. 
SO;  Bowen  v.  Ma^for  of  Greenboro',  79  Ga.  709,  4  S.  E.  159.) 

HUSTO?^,  C.  J. — The  plaintiff  brings  this  action  to  enjoin 
the  id^uance  of  certain  bonds  authorized  to  be  issued  by  the 
mayor  and  common  council  of  Boise  City  under  and  by  virtue 
of  an  act  of  the  legislature  of  Idaho,  approved  February  2, 
1899.  To  the  complaint  of  tho  plaintiff  the  defendants  in- 
terposed a  general  demurrer,  which  was  overruled  by  the  court 
and  defendants  refusing  to  further  answer,  judgment  was  en- 
tered by  the  district  court  in  favx>r  of  the  plaintiff  and  against 
defendants,  granting  the  injunction  prayed  for.  From  such 
judgment  this  appeal  is  taken. 

Section  2  of  the  act  of  February  2,  1899,  above  referred  to, 
provides,  inter  alia,  that  "whenever  the  common  council  of  such 
city  or  the  trustees  of  such  town,  or  other  legislative  body  of 
any  such  city  or  town,  shall  deem  it  advisable  to  issue  the 
coupon  bonds  of  such  city  or  town,  for  any  of  the  purposes 
aforesaid,  the  mayor  and  common  council  of  such  city  or  the 
trustees  of  such  town  shall  provide  therefor  by  ordinance,  which 
shall  specify  the  purpose  of  issuing  such  proposed  bonds; 
if  it  is  to  create  a  new  debt,  the  object  thereof  must  be  stated, 
or  if  it  is  to  fund  or  refund  any  existing  indebtedness,  it  must 
be  described;  and  when  it  consists  of  warrants  or  other  se- 
curities, they  must  be  described  by  giving  their  number,  date 
and  amount,  and  the  fund  out  of  which  the  same,  according 
to  the  terms  thereof,  are  payable;  and  the  ordinance  shall 
dwlare  the  purpose  and  the  total  amount  for  which  such  bonds 
shall  be  issued,**  etc.  On  the  eleventh  day  of  April,  1899,  the 
mayor  and  common  council  passed  a  resolution  containing  the 
following:  '^e  it  further  resolved,  that  the  purpose  of  issuing 
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of  said  municipal  funding  bonds  is  to  fund  the  outstanding 
indebtedness  of  said  Boise  City  other  than  municipal  bonds. 
That  the  total  amount  for  which  bonds  shall  be  issued  is 
$55,000/'  It  is  contended  by  the  respondent  that  this  ie  not  a 
compliance  with  the  requirements  of  section  2  of  the  act  of 
February  2,  1899,  which  requires  that,  in  the  ordinance  sub- 
mitting the  question  of  the  issuing  of  bonds  ''to  the  qualified 
electors,  who  are  taxpayers  of  such  city  or  town,*'  where  the 
object  is  "to  fund  or  refund  any  existing  indebtedness,  it  must 
be  described,"  etc.  The  only  description  in  the  ordinance  is 
the  very  general  one,  ''that  the  purpose  of  issuing  of  said 
municipal  funding  bonds  is  to  fund  the  outstanding  indebted- 
ness of  said  Boise  City,  other  than  municipal  bonds*';  and 
this  statement  is  not  helped  out  by  the  allegations  of  the  com- 
plaint, even  were  we  allowed  in  this  ca«e  to  resort  thereto. 
Certainly  the  legislature  meant  something  when  they  enacted 
section  2  of  the  act  of  February  2d,  and  we  are  not  at  liberty 
to  ignore  their  action.  It  is  contended  by  appellant  that  the 
provisions  of  section  2  of  the  act  of  February  2d  are  merely 
directory  and  that  therefore  a  failure  to  comply  with  them  is 
not  fatal.  It  is  not  necessary  for  us  to  hold  that  a  perfectly 
literal  compliance  with  all  the  details  of  said  act  is  necessary, 
but  in  this  case  there  has  not  even  been  an  attempt  to  sub- 
stantially comply  with  them.  It  is  impossible  to  tell  from  the 
ordinance  or  resolution  what  the  nature  or  character  of  the 
indebtedness  sought  to  be  funded  is.  It  is  dimply  "the  out- 
standing indebtedness  of  said  Boise  City  other  than  municipal 
bonds."  In  Dunbar  v.  Board,  5  Idaho,  407,  49  Pac.  409, 
we  said:  "In  such  cases  [the  funding  of  existing  indebtedness] 
we  will  not  say  that  the  proposed  issue  of  bonds  is  legal  un- 
less it  affirmatively  appears  by  the  i-eoord  that  all  of  the  pro- 
visions of  our  con.-titution  and  statutes  in  force  relating  to 
the  subject  matter  have  been  complied  with";  and  to  the  like 
effect  was  the  holding  of  this  court  in  Bannock  Co.  v.  C.  Bunt- 
xng  &  Co,,  4  Idaho,  166,  37  Pac.  277.  We  could  hardly,  in  the 
face  of  these  decisions,  sustain  the  contention  of  appellants 
herein.    While  we  may  admit  that  there  are  cases  wherein  a 
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Krict  compliance  with  all  the  details  of  a  statute  need  not  be 
insisted  upon,  so  long  as  the  ultimate  purpose  of  the  statute 
is  accomplished  without  fraud  or  injury  to  anyone  we  cannot 
fo  stretch  the  rules  of  construction  as  to  ignore  entirely  the 
positive  and  express  provisions  of  the  statute.  The  judgment 
of  the  district  court  is  affirmed,  with  cost*  to  respondent. 

Quarles  and  Sullivan,  JJ.,  concur. 


(December  18,  1899.) 

MURPHY  V.  BOARD  OF  EQUALIZATION  FOR  LINCOLN 

COUNTY. 
[59    Pac.    715.] 

BoABD  OF  Equalization. — Section  1483  of  the  Revised  Statutes  as 
amended  by  act  of  March  13,  1899,  does  not  contravene  the  pro- 
visions of  the  constitution. 

Same — Jurisdiction. — ^A  board  of  county  commissioners,  acting  as  a 
board  of  equalization,  has  jurisdiction  to  order  additions  made  to 
the  list  of  property  assessed  to  an  individual  taxpayer. 

Same — ^Wbit  of  Bevikw. — ^Mere  irregularity  in  the  exercise  of  a 
rightful  power  by  a  board  of  equalization  will  not  be  reviewed 
on  certiorari. 

Saicb — ^Incbeasino  List  of  Pbopebty — Psesuhftion. — Courts  will 
not  presume  that  orders  made  by  a  board  of  equalization  increas- 
ing the  list  of  property  assessed  to  an  individual  tax  payer  was 
made  without  evidence. 

Cebtiobabi — ^Ministerial  Act. — VertioraH  does  not  lie  to  review  a  min- 
isterial act  performed  by  a  ministerial  officer  acting  in  a  minis- 
terial capacity. 

Assessor — Ck)N8TiTCTioNAL  Law. — A  county  assessor  should  make 
such  changes  upon  the  assessment-roll  of  his  coiinty  as  the  board 
of  equalization  for  his  county  has  ordered,  relative  to  the  assess: 
ment  of  an  indiridual  taxpayer. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Lincoln  Counly. 
N.  M.  Buick,  for  Appellant. 

The  provisions  of  the  state  constitution  and  of  the  statutes 
directly  involved  in  a  consideration  of  this  case   are:  Const, 
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eec.  12,  art.  7;  Rev.  Stats.,  sees.  1475,  1483,  as  amended  by 
Laws  1899,  p.  454,  and  sees.  1484,  1485 — ^the  latter  as  amended 
and  re-enacted  by  Laws  1899,  p.  261.  If  it  was  the  intention 
of  the  board  to  limit  its  action  to  directing  the  assessor  to  ao 
add  property  to  the  number,  amount  or  quantity  previously  as- 
sessed by  him,  it  should  have  been  made  to  appear.  (People  v, 
Reynolds,  28  Cal.  107,  115.)  The  statute,  having  specified 
what  they  may  do,  necessarily  excludes  every  other  power. 
The  court  cannot  add  to  or  take  from  the  words  of  the  statute. 
(Extract  from  opinion  in  Orr  v.  State  Board  of  Equalization, 
3  Idaho,  190,  28  Pac.  416.)  No  presumption  of  jurisdiction 
or  regularity  of  proceedings  are  indulged  in  favor  of  courts 
and  tribunals  of  inferior  or  limited  jurisdiction,  and  all 
special  boards  and  tribunals  which  are  created  by  law  and 
clothed  with  judicial  functions  of  a  limited  and  special  char- 
acter; and  all  persons  who  claim  any  right  or  benefit  under 
their  judgments  must  show  their  jurisdiction-  affirmatively. 
(Hahn  v,  Kelly,  34  Cal.  392,  409,  94  Am.  Dec.  742,  and  note; 
State  V.  Officer,  4  Or.  180,  183;  Rhode  v.  Davis,  2  Ind.  53; 
Johnson,  v.  Eureka  Co.,  12  Nev.  28;  Rosenthal  v.  Madison  P, 
R.  Go,,  10  Ind.  359;  Fayette  Co,  v.  Chitwood,  8  Ind.  504; 
Plummer  v.  Waterville,  32  Me.  566;  Northcut  v.  Lemery,  8  Or. 
322.) 

Guy  C.  Bamum  and  Edward  A.  Walters,  for  Respondent 

We  fail  to  recognize  any  departure  from  the  provisions  of  the 
law  taken  as  a  whole,  both  by  its  express  terms  and  implications. 
In  one  place  (Eev.  Stats.,  sec.  1483,  as  amended  by  Laws  1899, 
p.  454)  it  says:  "It  may  direct  the  assessor  to  make  the  re- 
quired entries,'*  while  section  1484  of  the  Revised  Statutes, 
speaks  in  direct  and  mandatory  terms  and  says:  "The  clerk 
must  enter  upon  the  assessment  book  all  changes  and  correc- 
tions made  by  the  board";  while  section  1503  of  the  Revised 
Statutes,  requires  the  clerk  under  oath  to  vouch  for  the  cor- 
rectness of  the  record  of  the  proceedings.  That  the  order  in 
the  case  at  bar  was  directed  to  the  assessor  is  to  be  presumed 
from  the  fact  that  in  every  case  where  the  board  of  equaliza- 
tion as  shown  by  the  record  directed  its  orders  to  anyone,  it 
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was  to  the  assessor.  (Fowler  v.  Russel,  45  Kau.  425,  25  Pac. 
871;  Allison  Ranch  Min.  Go.  v.  Nevada  Go,,  104  Cal.  161,  37 
Pac.  875.)  The  jurisdiction  of  the  board  to  act  in  the  matter 
of  increasing  an  assessment  is  complete  after  giving  to  the 
person  assessed  the  notice  prescribed  by  that  section  and  the 
board  may  give  such  notice  on  its  own  motion.  {Allison  Ranch 
Min.  Co.  V.  Nevada  Go.,  104  Cal.  IGl,  37  Pac.  875;  Farmers' 
etc.  Bank  v.  Board  of  Equalization,  97  Cal.  318,  32  Pac.  312.) 
The  presumption  in  all  proceedings  relating  to  taxes  is  in 
favor  of  regularity.  {Chamberlain  v.  City  of  8t  Ignace,  92 
Mich.  332,  52  N.  W.  634.)  Certiorari  is  not  the  proper  remedy 
to  reach  errors  and  irregularities  of  inferior  tribunals  in  de- 
termining questions  of  fact.  Unless  a  statute  confers  the 
power  of  reviewing  determinations  of  inferior  tribunals  upon 
questions  of  fact,  such  determinations  are  conclusive  and  can- 
not be  reversed  on  certiorari,  (2  Wait's  Actions  and  De- 
fenses, p.  134,  sec.  1;  Andrews  v.  Andrews,  14  N.  J.  L.  141; 
Starr  v.  Trustees  of  Rochester,  6  Wend.  564;  State  v.  Sen  ft,  2 
Hill  (S.  C),  367;  Ex  paHe  Nightingale,  11  Pick.  (Mass.) 
168;  Willimson  v.  Carman,  1  Gill  &  J.  (Md.)  196;  Hauser  v. 
State,  33  Wis.  678.)  Mere  errors  and  irregularities  which  do 
not  affect  the  jurisdiction  are  not  reached  by  this  proceeding. 
(Waifs  Actions  and  Defenses,  p.  137,  sec.  4;  Bazior  v.  Lasch, 
28  Wis.  270;  Idaho  Rev.  Stats.,  4960.) 

QUARLES,  J.— On  July  13,  1899,  the  respondents,  the 
county  commissioners  of  Lincoln  county,  sitting  as  a  board  of 
equalization,  ordered  that  certain  raises  be  made  in  the  migra- 
tory stock  assessments  of  divers  parties,  one  of  them  being  the 
appellant.  The  order,  so  far  as  it  relates  to  appellant,  is  as 
follows :  "Board  called  to  order  as  a  board  of  equalization,  and 
ordered  the  following  raises  on  migratory  stock  assessments,  as 
follows:  ....  Murphy,   J.   D.,  from   one  hundred    cattle  to 

two  hundred  cattle The  clerk  was  Ordered  to  notify  the 

persons  raised.'^  November  7,  1899,  appellant  appealed  to  the 
district  court  for  a  writ  of  review,  which  issued,  and  the  return 
thereto  certified  up  to  the  district  court  the  proceedings  of  said 
board  of  equalization.  Upon  the  hearing  of  the  return  to  the 
writ  the  district  court  affirmed  the  said  order  of  the  board,  and 


Digitized  by  VjOOQIC 


748  Murphy  v.  Board  of  Equalization.     [6  Idaho, 

Opinion  of  the  Court— Quarles,  J. 

from  tiie  judgment  of  the  district  court  in  the  premises  this 
appeal  is  brought. 

In  the  aflBdavit  of  appellant  upon  which  the  application  for 
the  said  writ  is  based^  the  following  appears :  ''By  which  order 
so  made  and  entered  the  number  of  cattle  returned  by  ihe 
assessor  of  said  county  as  owned  by  this  affiant  for  the  purposes 
of  taxation  for  the  fiscal  year  1899,  was  increased  from  one 
hundred  to  two  hundred  head ;  that  said  change  so  ordered  by 
the  said  board  of  equalization  was  entered  by  the  auditor  of 
said  county  upon  the  assessment-roll  of  said  county  for  the  fis- 
cal year  1899."  The  contention  of  the  appellant  is  that  the 
board  of  equalization  exercised  an  assessorial  power  in  making 
said  order,  and  that  such  power  is  not  conferred  either  by  the 
constitution  or  statutes  upon  such  board,  for  which  reason 
said  order  was  without  the  jurisdiction  of  the  board  and  void. 
By  section  12,  article  7,  of  the  constitution  it  is  provided  that 
*'the  boards  of  county  commissioners  for  the  several  counties 
of  the  state,  shall  constitute  boards  of  equalization  for  their 
respective  counties,  whose  duty  it  shall  be  to  equalize  the  valu- 
ation of  the  taxable  property  in  the  county  under  such  rules 
and  regulations  as  shall  be  prescribed  by  law.''  Section  1483 
of  the  Eevised  Statutes,  as  amended  by  Act  of  March  13,  1899 
(Sese.  Acts  1899,  p.  454),  is  as  follows: 

''Sec.  1483.  During  the  session  of  the  board  of  county  com- 
missioners, sitting  as  a  board  of  equalization,  it  may  direct 
and  require  the  assessor  to  assess  any  taxable  property  that  has 
escaped  assessment,  increase  any  valuation,  or  add  to  the 
amount,  number,  quantity  or  value  of  any  property,  when  a 
false,  inaccurate  or  incomplete  list  has  been  furnished  or  ren- 
dered; and  in  making  such  alterations,  additions  or  new  as- 
sessments, he  shall  note  the  previous  assessments  'Canceled* 
and  such  new  entries,  with  the  alterations  and  additions,  shall 
be  deemed  the  true  assessment  of  the  property  affected  thereby. 
When  any  assessment  made  by  the  assessor  is  deemed  by  the 
board  so  incomplete  or  inaccurate  as  to  render  doubtful  the 
collection  of  the  tax  thereon,  the  board  shall  direct  him  to 
make  a  new  assessment  thereof,  as  heretofore  provided,  mark- 
ing such  defective  assessment  'Canceled.'    All    persons  whose 
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assessment  is  altered^  modified  or  affected  in  the  amount  or 
valuation  of  property  charged  to  them,  shall  be  notified  by  the 
clerk  of  said  board,  by  letter  deposited  in  the  United  States 
mail,  postpaid  and  addressed  to  such  person  interested,  at  least 
ten  days  before  the  final  action  is  taken  in  fixing  and  equalizing 
such  assessment,  of  the  day  fixed  when  he  may  be  heard  upon 
the  matters  affecting  the  assessment  of  his  property  for  taxa- 
tion, which  shall  be  on  the  fourth  Monday  in  July  of  each  year, 
or  as  soon  thereafter  as  he  can  be  heard  or  his  matter  be 
reached.'' 

We  see  nothing  in  the  provisions  of  this  statute  which  con- 
flicts with  the  constitution.  Under  this  statute  the  board  made 
said  order,  and  the  clerk  of  the  board  gave  to  the  appellant  the 
proper  notice.  The  appellant  had  the  right  to  appear  before 
the  board  and  show  that  such  increase  or  "raise"  in  his  assess- 
ment should  not  be  made.  We  are  not  authorized  to  presume 
that  said  order  was  made  without  evidence,  or  that  appellant 
did  not  own  two  hundred  head  of  cattle  in  Lincoln  county, 
subject  to  assessment  for  the  year  1899,  and  there  is  nothing  in 
the  record  which  so  shows.  The  board  had  jurisdiction  to 
make  said  order.  That  is  the  only  question  before  us  for  de- 
termination. Mere  irregularity,  if  such  exists,  in  the  exercise 
of  such  jurisdiction  cannot  be  reviewed  in  this  proceeding. 
The  noting  of  the  change  ordered  upon  the  assessment  roll,  if 
made  by  the  wrong  officer,  cannot  be  reviewed  here,  because  it 
is  a  ministerial,  and  not  a  judicial  or  quasi  judicial,  act.  If  it 
be  the  duty  of  the  assessor,  and  not  the  auditor  (which  we 
think  is  the  case,  but  which  we  do  not  here  determine),  to 
make  such  change  upon  the  assessment-roll,  the  assessor  can 
and  should  yet  make  it,  if  he  has  not  done  so.  The  judgment 
of  the  district  court  is  affirmed,  with  costs  to  respondents. 

Huston^  C.  J.,  and  Sullivan,  J.,  concur. 

PETITION   FOR  REHEARING. 

(January  15,  1900.) 

Per  CUBIAM. — A  petition  for  a  rehearing  has  been  filed  in 
this  case,    and  in  it  counsel    state  as  follows:  ^In   practical 
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operation,  the  decision  of  the  court  heretofore  filed  has  had  its 
effect,  the  parties  affected  by  the  action  of  the  board  of  equali- 
zation of  Idncobi  county  in  adding  property  to  the  assessment- 
roll  having  all  paid  taxes  on  the  full  amount  of  their  assess- 
ment, including  the  amount  added,  for  the  year  1899,  and  no 
subsequent  action  by  this  court,  as  we  understand  it,  can  affect 
them  or  the  county  revenues  for  the  year  1899^' — and  suggest 
that  the  only  reason  why  a  rehearing  is  desired  is  that  a  prin- 
ciple of  law  suggested,  urged,  and  much  relied  upon  by  tiie 
appellant  in  this  case  may  be  determined.  As  the  controversy 
is  ended,  we  are  not  inclined  to  consider  the  matter  further, 
and  a  rehearing  is  denied. 


(December  19,  1899.) 
MAHONEY  V.  NEISWANGER. 

[69  Pac.  561.] 

Appbopriation  op  Water — Prior  Rights. — ^The  right  of  a  prior  ap- 
propriator  of  water  cannot  be  defeated  to  any  portion  thereof, 
on  the  ground  that  he  has  by  reason  of  a  mistake  as  to  the 
location  of  his  boundary  lines  used  a  portion  of  such  waters  upon 
other  land  than  his  own. 

Same — First  in  Time  First  in  Right — Beneficial  Use. — ^Cnder 
the  facts  in  this  case,  held,  that  the  rights  of  plaintiff  as  prior 
locator  have  not  been  impaired  by  reason  of  his  not  having  put 
the  water  appropriated  by  him  to  a  beneficial  use.  The  doctrine 
of  Hillman,  v.  Hardtoick,  3  Idaho,  255,  28  Pae.  438,  and  CoiMWi 
V,  Jones,  3  Idaho,  606,  32  Pac.  250,  affirmed. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Ada  County. 

W.  E.  Borah  and  Wyman  &  Wyman,  for  Appellant. 

The  evidence  shows  that  he  plaintiff  owns  three  hundred 
and  twenty  acres,  and  that  there  is  only  about  seventy  inches 
of  water  supplied  by  the  springs.  And  even  if  he  had  not  ac- 
tual acreage  sufficient  to  cover  the  entire  seventy  inches,  he 
would  have  the  right  to  increase  his  acreage  from  year  to  year, 
which  the  evidence    all  shows  they  were    doing.     {Conant  v. 
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Jones,  3  Idaho,  606,  32  Pac.  250;  Hindman  v.  Rizor,  21  Or. 
112,  27  Pac.  13;  Simmons  v.  Winters,  21  Or.  35,  28  Am.  St 
Eep.  727,  27  Pac.  7.)  The  plaintiff  derives  no  benefit  what- 
ever from  any  use  that  vras  made  prior  to  his  entry  upon  the 
land,  and  took  no  rights  by  reason  of  any  oral  transfer  made  by 
Carpenter;  in  fact,  there  was  not  even  an  oral  transfer.  Car- 
penter simply  relinquished  to  the  government  and  Neiswan^r 
went  upon  the  land.  (McOinnis  v.  Stanfield,  ante,  p.  372, 
65  Pac.  1020;  Ada  Co.  Irr.  Co.  v.  Farmers'  Canal  Co..  5 
Idaho,  791,  51  Pac.  990.)  One  of  the  controlling  features  of 
this  case  is  that  the  defendant  Neiswanger  took  all  his  alleged 
rights  with  the  positive  notice  that  every  inch  of  that  water 
which  the  spring  supplied  had  been  actually  appropriated  and 
claimed  for  the  Dorsey  ranch  alone.  This  point  is  illustrated 
in  the  case  below.  {Last  Chance  Co.  v.  Bunker  Hill  Co.,  49 
Fed.  430.)  Neiswanger  could  acquire  no  rights  until  his  en- 
try, February  8,  1898.  (RourJce  v.  McNally,  98  Cal.  291,  33 
Pac.  62;  Atherton  v.  Fowler,  96  U.  S.  513;  Denver  v.  Mullen, 
7  Colo.  345,  3  Pac.  693;  St.  Onge  v.  Day,  11  Colo.  368,  18 
Pac.  278;  Qxiimby  v.  Conland,  104  U.  S.  420;  Durand  v. 
MaHin,  120  TJ.  S.  366,  7  Sup.  Ct.  Rep.  587.)  The  right  to 
water  acquired  by  prior  appropriation  is  not  dependent  upon 
the  place  where  the  water  is  used.  A  pari;y  having  obtained  a 
prior  right  to  the  use  of  a  given  quantity  of  water  is  not  re- 
stricted in  such  right  to  the  use  or  place  to  which  it  was  first 
applied.  (Union  Mill  Co.  v.  Danhury,  81  Fed.  155;  Hobari 
V.  Wyck,  15  Nev.  418;  Ramelli  v.  Irish,  96  Cal.  214,  31  Pac. 
41;  Davis  v.  Gale,  32  Cal.  27,  91  Am.  Dec.  554.)  A  parity 
need  not  apply  all  the  water  sought  to  be  appropriated  or 
diverted  the  first  year.  He  may  add  from  year  to  year  acreage 
of  his  cultivated  land  and  increase  his  application  of  water 
thereto  as  necessity  may  demand  and  his  abilities  permit, 
until  he  has  put  into  beneficial  use  the  entire  amount  of  water 
at  first  diveri;ed.  {Conant  v.  Jones,  3  Idaho,  606,  32  Pac. 
250.)  Original  appropriation  may  be  made  with  reference  to 
the  amount  of  water  that  is  needed  to  irrigate  the  lands  he 
desires  to  put  into  cultivation.  {Simmons  v.  Winters,  21  Or. 
35,  28  Am.  St.  Rep.  727,  27  Pac.  7;  Pomefoy  on  Riparian 
Bights,  sec.  47.) 
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Hawley  &  Puckett  and  J.  H.  Bichards^  for  Eespondents, 
cite  no  authorities  on  the  points  decided  not  cited  by  appel- 
lant. 

HUSTON,  C.  J.— This  action  was  brought  by  the  plaintiff 
to  settle  the  right  to  certain  waters  to  which  both  plaintiff  and 
defendants  assert  claims.  From  the  judgment  of  the  district 
court,  as  well  as  from  the  order  denying  a  new  trial,  plaintiff 
appeals. 

The  district  court  finds  that  the  plaintiff  and  his  predeces- 
sors in  interest  own  and  have  been  in  possession  of  three  hun- 
dred and  twenty  acres  of  land,  as  claimed  in  his  complaint;  that 
the  same  have  been  owned  and  possessed  by  plaintiff  and  his 
predecessors  in  interest  since  1870;  that  in  1870  the  predeces- 
sor in  interest  of  the  plaintiff  appropriated  f oriy  inches  of  the 
waters  in  dispute,  and  diverted  them  to  and  upon  the  said 
lands.  Said  court  also  finds  that  in  the  month  of  May,  1893, 
the  predecessor  in  interest  of  the  defendants  appropriated 
twenty-five  inches  of  said  water  for  use  upon  the  lands  owned 
by  them,  and  the  judgment  of  the  district  court  is  based  upon 
such  findings.  It  seems  from  the  evidence  that  the  water  in 
question  flows  from  certain  springs  upon  fne  land  of  the  de- 
fendant Jones,  lying  adjacent  to  the  lands  of  plaintiff,  but  which 
lands  were  a  part  of  the  public  domain  at  the  time  the  prede- 
cessors of  the  plaintiff  located  and  appropriated  said  waters. 
It  appears  that  from  1870  until  1897  the  plaintiff  and  his  pred- 
ecessors in  interest  used  the  entire  volume  of  water  flowing 
from  said  springs  in  irrigating  the  lands  cultivated  by  them, 
but  that — as  very  frequently  occurs  in  this  country — ^tiie  lines 
of  survey  not  yet  being  established,  or,  if  established,  not 
clearly  understood,  the  plaintiff^s  predecessors  had  conducted  a 
part  of  said  waters  upon  some  adjoining  land  not  included  in 
the  tract  owned  by  them.  The  tract  so  included  (as  shown  by 
the  map  in  evidence)  amounted  to  something  over  twenty  acres, 
and  is  a  part  of  the  tract  of  land  now  owned  by  the  defendants, 
and  of  which  their  predecessor  became  possessed  in  1893. 
There  is  no  question  but  the  running  of  the  waters  upon  the 
lands  now  owned  by  the  defendants  occurred  through  a  mis- 
take as  to  the  location  of  the  lines  of  plaintiff's  lands.    The  con- 
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tention  of  counsel  for  respondents  that  the  defendants  could  ac- 
quire any  right  or  title  to  the  water  by  reason  of  this  mistake, 
we  cannot  agree  with.  We  know  of  no  principle  of  law  or 
equity  that  will  support  such  a  claim.  It  is  claimed  by  re- 
Bpondents  that  plaintiff  has  not  put  the  entire  waters  of  said 
springs  to  beneficial  use;  that  the  entire  flow  of  water  from  said 
springs  is  some  seventy  inches ;  that  it  requires  about  one  incli 
to  the  acre  to  properly  irrigate  land  in  that  locality;  that  plain- 
tiff nor  his  predecessors  have  ever  had  sufficient  land  under  cul- 
tivation to  require  seventy  inches  of  water.  Undoubtedly, 
under  our  constitution  and  statutes,  the  appropriation  of 
waters  from  any  stream  in  this  state  must,  to  entitle  a  party  to 
maintain  his  right  thereto,  be  subjected  and  applied  to  some 
useful  or  beneficial  purpose.  At  the  time  when  the  waters  in 
question  were  first  appropriated  by  the  predecessors  of  plain- 
tiff, to  wit,  in  the  year  1870,  they  were  the  owners  of  and  in 
the  possession  and  occupancy  of  three  hundred  and  twenty 
acres  of  arid  land,  for  the  purpose  of  irrigating  which  they  ap- 
propriated all  the  waters  flowing  from  the  said  springs.  They 
constructed  ditches  for  the  purpose  of  conveying  said  waters 
upon  their  land,  which  ditches  were  of  a  capacity  sufficient  to 
carry  all  the  waters  flowing  from  said  springs,  and,  as  the  evi- 
dence clearly  shows,  have  continued  to  use  all  of  said  waters 
upon  their  lands  from  that  time,  with  the  single  exception  of 
so  much  thereof  as  was  by  mistake  used  by  them  upon  the  lands 
subsequently  acquired  by  the  defendants.  In  Hillman  v. 
HardwicJc,  3  Idaho,  255,  28  Pac.  438 — a  case  in  which  the 
facts  were  in  some  particulars  similar  to  those  in  the  case  at 
bar — ^we  held,  under  the  statutes  of  Idaho,  which  provide  (sec- 
tion 3159  of  the  Eevised  Statutes  of  Idaho),  "as  between  ap- 
propriators,  the  one  first  in  time  is  first  in  right,*'  that  H.  who, 
and  his  grantors,  appropriated  first  all  the  waters  of  Goose- 
berry creek,  and  has  continually  used  same  for  the  purpose  of 
irrigating  the  lands  owned  by  him  upon  and  along  said  creek, 
is  entitled  to  all  of  said  waters,  to  the  extent  of  the  capacity  of 
his  ditches,  necessary  to  the  proper  irrigation  of  his  said  lands, 
as  against  subsequent  locators.  (See,  also,  Conant  v.  Jones,  3 
Idaho,  666,  32  Pac.  250.)  We  are  unable  to  find  from  the 
Idaho,  Vol.  6-48 
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record  that  the  defendants  or  their  predecessors  in  interest  ever 
acquired,  by  location  or  appropriation,  any  right  to  any  of  the 
waters  in  dispute.  Their  attempt  to  predicate  a  right  to  any 
portion  of'  said  waters  by  reason  of  the  mistake  of  plaintiff 
and  his  predecessors,  as  hereinbefore  stated,  cannot  obtain. 
Several  witnesses,  who  have  been  acquainted  with  the  lands  of 
plaintiff  from  the  present  time  back  to  1870,  and  most  of 
whom  have  worked  thereon  at  various  times  betweeii  thoge 
dates,  state  emphatically  that,  with  the  exception  of  the  mistake 
before  referred  to,  all  the  waters  appropriated  by  the  predeces- 
sors of  plaintiff  have  been  continuously  used  upon  the  lands 
of  plaintiff,  except  when  interfered  with  by  defendants,  and  are 
necessary  for  the  proper  irrigation  thereof.  There  are  some 
other  questions  presented  by  the  record,  but  we  do  not  deem  it 
necessary  to  pass  upon  them,  as  they  do  not  affect  the  dci&ion. 
Under  the  rule  laid  down  by  this  court  in  HiUman  v.  Hard- 
wide  and  Conant  v.  Jones,  supra,  we  are  unable  to  sustain  the 
conclusions  of  the  district  court  in  this  case.  The  judgment  of 
the  district  court  is  reversed,  with  costs  to  appellant.  Cause 
remanded  for  further  proceedings  in  accord  with  this  opinion. 

Quarles  and  Sullivan,  JJ.^  concur. 


(December  20,  1899.) 

BALL  V.  CAMPBELL. 

[69    Pac.    669.) 

Pleading — Election  Ibbeoulabities. — ^A  complaint  in  this  caM  es- 
amiued  and  held  not  to  state  a  cause  of  action. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Bannock  County. 
Winters  &  Guheen,  for  Appellant. 

If  the  sections  of  the  statute  in  regard  to  voting  are  manda* 
tory,  then  there  is  no  question  imder  the  record  in  this  case 
that  the  judgment  of  the  lower  court  should  be  reversed;  but 
should  this  court  hold  that  the  said  sections  of  the  said  laws 
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were  simply  directory,  then  and  in  that  event  we  contend  that 
the  said  malconduct  of  the  said  judges  of  election  in  said  Poca- 
tello  precinct  No.  2  was  so  rank  and  reckless  as  to  give  their 
returns  no  standing  whatever,  and  thus  it  would  be  incumbent 
upon  each  candidate  to  prove,  if  he  can,  the  number  of  legal 
votes -cast  for  him  in  said  precinct;  otherwise  the  said  whole 
vote  of  the  said  precinct  should  be  thrown  out  and  set  aside 
and  not  considered  in  the  said  election.  We  think  that  this  is 
the  rule.  (Lloyd  v.  Sullivan,  9  Mont.  577,  24  Pac.  218;  10 
Am.  &  Eng.  Ency.  of  Law,  N.  S.,  p.  766,  sec.  2;  Attorney  Oen* 
eral  v.  McQuadc,  94  Mich.  439,  53  N.  W.  944;  Rtissell  v.  Mc- 
Dowell, 83  Cal.  70,  23  Pac.  183.)  Statutory  provisions  which 
are  clearly  mandatory  must  be  substantially  complied  with; 
and  even  directory  provisions  cannot  be  so  grossly  departed 
from  as  to  make  it  impossible  or  extremely  difficult  to  deter- 
mine whether  fraud  had  been  committed  or  anything  done 
which  would  affect  the  result  of  the  election.  (10  Am.  &  Ene. 
Ency.  of  Law,  N".  S.,  768;  AiHnson  v.  Lorbeer,  111  Cal. 
119,  44  Pac.  1Q2;  Lloyd  v.  Sullivan,  9  Mont.  577,  24  Pac.  218; 
Londoner  v.  People  etc.,  15  Colo.  557,  26  Pac.  135;  Attorney 
General  v.  McQuade,  94  Mich.  439,  53  N.  W.-  944,  and  cases 
cited;  Russell  v.  McDowell,  83  Cal.  70,  23  Pac.  183.) 

Hawley  &  Puckett  and  Thomas  F.  Terrell,  for  Eespondent. 

Undoubtedly  the  general  rule  is,  that  if  legal  votes  have 
been  cast  in  good  faith  by  honest  electors,  it  is  the  duty  of  the 
court  or  tribunal  trying  a  contest  to  ascertain  their  numbtjr 
and  give  them  effect,  notwithstanding  misconduct  or  even  fraud 
on  the  part  of  the  election  officers.  Such  fraud  or  misconduct 
may  destroy  the  value  of  the  officer's  certificate,  and  may  sub- 
ject him  to  severe  punishment,  but  the  innocent  voter  should 
not  suffer  on  that  accoimt,  if  by  any  means  his  rights  can  be 
upheld.  (McCrary  on  Elections,  2d  ed.,  304;  McCrary  on 
Elections,  3d  ed.,  489 ;  Luckey  v.  Police  Jury,  46  La.  Ann.  679, 
16  South.  89-93.)  The  complaint  or  petition  in  an  election 
contest  must  state  the  grounds  of  contest  with  particularity  and 
certainty,  so  that  the  adverse  party  may  be  prepared  to  meet 
ihem,  and  not  betaken  by  surprise.  {Todd  v.  Stewart,  14  Colo. 
286,  23  Pac.  426;  Smith  v.  Harris,  18  Colo.  274,  32  Pac.  616; 
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Howard  v.  Shields,  16  Ohio  St.  184;  Whitney  v.  Blackburn,  17 
Or.  564,  11  Am.  St  Rep.  857,  21  Pac.  874;  Greely  v,  Holland. 
14  Xev.  320;  Soper  i\  Sibley  Co.,  46  Minn.  274,  8  X.  W.  lir^: 
Boyer  v.  Teague,  106  N.  C.  576,  19  Am.  St.  Rep.  547,  11  S.  E. 
C65;  Melvin's  Case,  68  Pa.  St.  333;  Batierson  v.  Fuller,  6  S. 
Dak.  257,  60  X.  W.  1071 ;  Taylor  v.  Taylor,  10  Minn.  81  (107) ; 
Bigsbee  v.  Durham,  99  X.  C.  341,  6  S.  E.  64;  Whipley  v.  Mc- 
Cune,  12  Cal.  352.) 

HUSTOX,  C.  J. — At  the  general  election  held  in  Bannock 
county  in  Xovember,  1898,  the  plaintiff  and  defendant  were 
candidates  for  the  oflBce  of  clerk  of  the  district  court  for  said 
Bannock  county.  The  defendant  received  the  certificate  of 
election,  and  duly  entered  upon  the  performance  of  the  duties 
of  said  office.  Plaintiff  brings  this  action  under  the  provisions 
of  the  act  of  February  25,  1891,  concerning  elections  and 
electors,  and  the  acts  amendatory  thereof,  for  the  purpose  of 
contesting  the  election  of  defendant.  To  the  complaint  of  the 
plaintiff  filed  herein,  the  defendant  interposed  a  general  and 
special  demurrer,  the  district  court  sustained  said  demurrer, 
and,  plaintiff  declining  to  further  amend  (the  complaint  had 
been  once  amended),  the  court  rendered  judgment  dismissing 
the  complaint,  with  costs.  From  such  judgment  this  appeal  is 
taken. 

The  only  question  submitted  for  our  decision  is,  Was  the 
action  of  the  district  court  in  sustaining  the  demurrer  of  de- 
fendant to  plaintiff's  complaint  erroneous? 

The  complaint,  after  some  preliminary  allegations,  proceed? 
as  follows:  "7.  That  by  and  through  the  malconduct  of  the 
judges  of  election  in  said  Pocatello  precinct  Xo.  2  and  each  of 
them,  the  election  in  said  Pocatello  precinct  Xo.  2  is  and  was 
fraudulent,  corrupt,  illegal,  unlawful,  and  void,  and  the  same 
should  be  set  aside  and  annulled,  for  the  following  reasons,  to 
wit:  (a)  That  by  and  through  the  malconduct  of  the  said 
judges  of  election  in  said  Pocatello  precinct  Xo.  2,  and  their 
wrongful  acts,  the  said  judges  of  election  allowed  and  per- 
mitted many  persons  other  than  the  officers  of  election,  whose 
names  are  to  the  plaintiff  unknown,  to  enter  the  space  inclosed 
by  the  guard  rail,  and  reserved  for  voters,  in  excess  of  the 
number  of  shelves  and  compartments  provided  for  voting,  and 
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that  each  and  all  of  said  persons  so  unlawfully  within  said  in- 
closure  were    by  said  judges    allowed  and  permitted    to  have 
official  ballots  in  their,  and  each  of  their,  possession,  and  were 
permitted  and  allowed  by  said  judges  to  discuss  the  various 
candidates  for  the  various  offices,  and  to  discuss  the  manner 
of  voting  said  ballots,     (b)   That  the  said  judges  of  election 
in  said  Pocatello    precinct  No.  2  wrongfully    and  unlawfully 
allowed  and  permitted  numerous  persons,  whose  names  are  to 
plaintiff  unknown,   to  enter  the  said  inclosed    space  reserved 
for  the  voters,  and  to  procure  official  ballots,  and  then  allowed 
and  permitted  them  to  leave  the  said  inclosed  space,  and  the 
building   in    which  said    election   was  held,  and   to  take   the 
official  ballots  with  them  from  said  building,  without  voting, 
(c)   That  the  said  election  judges  in  said    Pocatello  precinct 
Xo.  2  wrongfully  and  unlawfully  allowed  and  permitted  many 
persons,  whose  names  are  to  plaintiff  unknown,  at  the  same 
time    to    mark    their    ballots    by  placing    the    official    ballot 
upon  the   wall   of   the  building,   in  full   view   of   the  spec- 
tators, and  there  marking  the  same,  while  many  others  would 
retire    behind    the    shelves    or    compartments    prepared     for 
voting,    and   in   company    of    each    other    would    mark    and 
prepare  their  ballots,     (d)   That  in  many  instances  the  judges 
would    permit   more    than    one    person   to    enter     the    same 
booth    or  voting    compartment  and    prepare    and  mark  their 
ballots  together.     The  names  of  said  parties  are  unknown  to 
plaintiff,     (e)  That   the  said   judges    allowed  and    permitted 
many  persons,  whose  names  are  to  plaintiff  unknown,  to  visit 
from  one  booth  or  voting   compartment  to  another   that  was 
then  occupied,  to  instruct  or  be  instructed  in  regard  to  voting. 
(f)  That  many  persons,  whose  names  are  unknown  to  plain- 
tiff, were  allowed  and  permitted  by  the  said  judges  to  receive 
the  official  ballots,  and  then  retire  from  the  building  without 
voting  at  all,  and  take  away  the  official  ballot,     (g)  One  per- 
son (J.  H.  Green)  was  allowed  to  vote  without  having  been 
first    registered,     (h)  Some   persons,   whose   names   are   un- 
known to  plaintiff,  were  by  said  judges  allowed  to  vote  without 
receiving  an  official  ballot  from  the    distribution  clerk — ^thus 
causing  and  allowing  many  fraudulent  votes   to  be  cast  and 
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counted  at  said  election  in  said  precinct  No.  2,  the  number 
and  extent  of  which  is  unknown  to  the  palintiflf;  and  there  is 
no  means  by  which  the  polls  can  be  purged  of  such  fraudulent 
votes.  8.  That  on  the  twelfth  day  of  November,  1898,  the 
board  of  county  commissioners  of  said  Bannock  county  con- 
vened and  sat  as  a  canvassing  board  of  the  returns  of  said 
election,  and  that  at  said  meeting  of  said  canvassing  board  the 
returns  of  said  election  were  canvassed,  and  the  said  contestee, 
James  S.  Campbell,  Jr.,  was  by  said  board  declared  duly 
elected  to  the  said  office  of  clerk  of  the  district  court,  and  a 
certificate  of  election  to  said  office  of  clerk  of  the  district  court 
was  thereupon  issued,  under  the  direction  of  the  said  board,  to 
the  said  James  S.  Campbell,  Jr.,  contestee.  9.  That,  should 
the  said  election  so  held  in  Pocatello  precinct  No.  2  be  by  this 
honorable  court  set  aside  and  declared  to  be  null  and  void,  it 
would  change  the  result  of  the  election  for  the  office  of  clerk  of 
the  district  court  of  Bannock  county.  Whereupon  the  plaintiff 
and  contestant  prays  judgment  against  the  defendant  and  con- 
testee that  the  said  election  so  held  in  Pocatello  precinct  No.  2 
be  declared  null  and  void,  and  that  the  same  be  by  this  honor- 
able court  set  aside;  that  the  plaintiff  and  contestant  be  de- 
clared the  duly  elected  clerk  of  the  district  court  of  Bannock 
county.  Plaintiff  prays  for  such  other  and  further  relief  as 
to  the  court  may  seem  just  and  equitable  in  the  premi^w. 
Plaintiff  prays  for  his  costs  and  disbursements  in  this  action." 
The  primary  object  of  our  election  law  is  to  secure  to  the 
elector  a  free,  untrammeled  expression  of  his  will  concerning 
the  matters  submitted  for  decision,  unawed  by  intimidating  in- 
fluences, uncontrolled  by  corrupt  or  fraudulent  practices;  and, 
when  the  will  of  the  elector  has  been  expressed  as  required  by 
law,  such  expression  must  not  be  set  aside  or  negatived  for  light 
or  trivial  causes.  Before  the  court  will  assume  to  set  aside  the 
expressed  will  of  a  majority  of  the  electors  of  a  county  or  pre- 
canct,  it  should  be  well  satisfied  that  there  has  been  such  a  dis- 
regard of  the  provisions  of  law  enacted  for  the  conduct  of 
elections  as  taints  the  entire  poll  with  fraud.  It  is  not  every 
irregularity  that  will  justify  the  court  in  invalidating  the  poU 
of  an  entire  precinct.     Section  132  of  the  act  referred  to  pro- 
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vides,  inter  alia,  that  any  election  may  be  contested:  "1.  For 
malconduct,  fraud  or  corruption  on  the  part  of  the  judges  of 
election  in  any  precinct,  township  or  ward,  or  any  board  of 
canvassers  or  any  member  of  either  board  sufficient  to  change 
the  result.^'  The  complaint  charges  a  number  of  omissions  by 
the  judges,  in  "permitting*'  certain  things  to  be  done  which  it 
is  claimed  should  not  have  been  done,  but  nowhere  does  the 
complaint  charge  that  such  acts  were,  or  were  any  of  them, 
done  with  the  knowledge  or  consent  of  the  judges.  Permission 
implies  leave,  license  consent.  How,  then,  could  the  judges  of 
election  be  said  to  permit  acts  of  which  it  does  not  appear  they 
have  any  knowledge?  While  it  is  true  that  the  judges  of  elec- 
tion have  supervisory  control  of  the  elections,  and  are  authorized 
to  see  that  the  laws  concerning  elections  are  not  violated,  still 
they  are  not  to  be  held  responsible  for  every  irregularity  that 
TOay  take  place  at  or  about  the  polls.  The  law  has  provided  an 
officer  whose  duty  it  is  to  preserve  order  and  decorum  at  and 
about  the  polls.  The  judges  are  not  expected  to  act  as  minis- 
terial officers  as  well  as  judges.  There  is  an  inoongruity  about 
such  a  unity  of  functions,  too  apparent  to  be  tolerated.  Should 
a  judge  of  election,  after  his  attention  had  been  called  to  an 
infraction  of  the  law,  refuse  or  neglect  to  proceed  at  once 
against  the  derelict,  then,  indeed,  might  there  be  some  ground 
for  charging  him  with  malconduct.  But  to  say  that  a  judge  of 
election  is  guilty  of  malconduct  because  of  the  commission  of 
irregularities  (and  none  of  the  acts  charged  in  the  complaint 
amount  to  more  than  irregularities,  except  the  voting  of  one 
person,  J.  H.  Green,  without  being  registered)  of  which  he  did 
not  have,  and  cannot  reasonably  be  supposed  to  have  had,  any 
knowledge,  when  such  charge  involves  such  serious  consequences 
as  the  disfranchisement  of  many  hundred  voters^  is  a  proposi- 
tion we  cannot  entertain.  There  is  no  certainty  or  distinct- 
ness in  the  allegations  of  the  complaint.  No  names  are  given 
in  a  single  instance,  except  that  of  Green  above  referred  to. 
^'Many  persons,''  "many  instances,"  "some  persons."  This  is 
not  a  sufficient  predicate  upon  which  to  base  a  charge  fraught 
with  such  far-reaching  consequences.  Officers  who  are  charged 
with  the  control  of  elections  should  be  vigilant  in  seeing  that 
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the  provisions  of  law  are  carried  out  and  enforced,  and  all  good 
citizens  should,  and  will,  whenever  they  are  aware  of  infrac- 
tions of  the  law  or  the  commission  of  irregularities,  see  at  once 
that  those  vested  with  authority  are  made  aware  of  the  same. 
More  good  will  be  accomplished  by  the  honest,  energetic  action 
of  a  few  good  men*  at  the  polls,  in  endeavoring  to  preserve  the 
purity  of  the  election,  than  by  any  number  of  contests  insti- 
tuted after  the  election,  and  too  frequently,  we  fear,  founded 
upon  recollection  and  reminiscence.  We  should  be  sorry  to  be- 
lieve that  such  a  condition  as  is  intimated  (not  charged)  in 
the  complaint  exists  in  any  precinct  in  this  state.  We  think 
the  demurrer  to  the  complaint  was  properly  sustained.  The 
judgment  of  the  district  court  is  affirmed,  with  costs  to  re- 
spondent. 

Quarles  and  Sullivan,  JJ.,  concur. 


(December  21,  1890.) 

KING  V.   CO-OPERATIVE   SAVINGS   AND   LOAN   AS- 
SOCIATION  OF  SIOUX  PALLS,  SOUTH  DAKOTA. 

[69  Pac  567.] 

Estoppel — Fobheb  Adjudication. — Parties  to  a  judgment,  which 
has  been  reversed  or  set  aside  or  annulled  in  a  proper  proceed- 
ing are  precluded  from  agFin  litigating  the  same  cause  of  aciion  ue- 
termined  by  such  judgment.  K.,  a  junior  mortgagee,  sued  hi* 
mortgagor  and  the  senior  mortgagee  to  have  his  mortgage  lien 
adjud^^  prior  to  that  of  the  senior  mortgagee,  alleging  specifio 
acts  of  fraud  on  the  part  of  the  senior  mortgagee,  by  which  he 
was  induced  to  accept  his  junior  mortgage;  the  cause  was  de- 
termined adverse  to  K.  and  in  favor  of  the  eenior  mortgagee; 
afterward  K.  commenced  an  action  to  have  a  deed,  which  he  had 
executed  to  the  senior  mortgagee,  and  which  was  in  fact  the  con- 
sideration for  K's  mortgage,  annulled  on  the  ground  of  fraud  ta 
the  procurement  thereof,  alleging  the  same  facts  alleged  in  the 
former  suit.  Held,  that  he  was  estopped  by  the  former  adjudica* 
tion. 

(Syllabus  by  the  court.) 
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APPEAL  from  District  Court,  Bannock  County. 
S.  C.  Winters,  for  Appellant. 

The  only  right  of  a  second  mortgagee  is  the  right  of  redemp- 
tion, and  he  must  either  pay  or  tender  the  amount  due  or  he 
will  not  be  heard  to  complain  in  a  court  of  equity.  (2  Jones 
on  Mortgages,  2d  ed.,  sec.  1431;  McKennan  v.  Nejf,  43  Ind. 
503;  McConkey  v.  Laub,  71  Iowa,  636,  33  N.  W.  146.)  The 
court  failed  to  find  on  one  of  the  most  important  facts  in  the 
case — ^that  is,  the  fact  as  to  whether  or  not  there  was  a  former 
adjudication  of  the  issues  in  this  case,  and  the  court  should  hare 
found  on  that  issue  as  the  issues  in  the  case  of  W.  H.  King  v. 
W.  A.  Boyce,  and  this  appellant,  and  decided  on  the  sixteenth 
day  of  August,  1898,  are  identical  with  the  issues  in  this  case, 
and  the  judgment  in  that  case  is  a  bar  to  this  action.  (Wol- 
verton  v.  Baker,  86  Cal.  591,  25  Pac.  54;  Shepard  v.  Stockham, 
45  Kan.  244,  25  Pac.  559.)  It  was  the  duty  of  the  respondent 
to  tender  to  the  appellant  the  amoimt  actually  due  on  the  mort* 
gage  before  the  redemption  time  had  expired,  and  if  he  failed 
to  do  this  he  has  no  one  to  blame  but  himself.  He  says  that 
he  was  perfectly  able  to  redeem  the  property — was  worth  enough 
to  protect  his  interests,  had  he  seen  fit  to  protect  himself.  {Mc- 
Conkey V.  Laub,  71  Iowa,  636,  33  N.  W.  146;  Hoover  v.  John- 
son, 47  Minn.  434,  50  N.  W.  475;  German  Nat.  Bank  v.  Bar- 
ham,  57  Ark.  533,  22  S.  W.  95;  Wood  v.  Holland,  57  Ark.  198, 
21  S.  W.  223.) 

W.  T.  Reeves,  for  Respondent. 

It  is  now  urged  that  the  court  should  have  found  on  all  the 
issues  in  the  cause,  and  that  all  the  matters  in  issue  had  been 
formerly  adjudicated.  This  objection  is  raised  for  the  first  time 
in  appellant's  brief,  and  the  two  cases  cited  from  25  Pac,  by 
counsel  do  not  touch  this  point.  We  contend  that  if  counsel 
desired  a  finding  on  this  point  it  was  his  duty  to  have  made 
a  request  for  the  court  to  make  a  finding  on  the  fact  he  so  de- 
sired. (Wilson  V.  Wilson,  64  Cal.  94,  27  Pac.  861;  Touchard 
V,  Crow,  20  Cal.  163;  Edgar  v.  Stevenson,  70  Cal.  287,  11  Pac. 
704;  NoUnd  v.  Bull,  24  Or.  479,  33  Pac.  983;  Hicklin  v.  Mo- 
Clear,  18  Or.  126,  22  Pac,  1061.) 
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QUAELES,  J. — This  suit  was  commenced  by  the  respondent 
to  obtain  a  judgment  decreeing  cancellation  of  a  certain  quit^ 
claim  deed  made  by  the  respondent  to  the  appellant  November 
16,  1896,  conveying  lots  17  and  18,  block  489,  in  the  city  of 
Pocatello.  The  complaint  is  quite  lengthy.  We  summarize  the 
allegations  of  the  complaint  necessary  to  be  noticed  as  follows : 
That  in  August,  1892,  appellant  loaned  J.  B.  Green  and  wife 
a  certain  sum  of  money,  and  took  a  mortgage  from  them  upon 
said  described  lots;  that  Green's  wife  did  not  acknowledge  the 
mortgage,  which  was  therefore  void;  that  February  12,  1894, 
erfd  lots  were  sold  for  delinquent  taxes  for  the  preceding  year, 
and  purchased  at  tax  sale  by  the  respondent,  who,  after  the 
time  for  redemption  had  expired,  received  a  tax  deed  to  said 
lots  from  the  assessor  and  collector;  that  at  said  time  respond- 
ent purchased  at  delinquent  sale  lots  11, 12,  13,  and  14,  in  block 
259,  said  city,  the  last  four  lots  being  sold  for  the  1893  taxes 
of  W.  A.  Boyce,  the  then  owner  of  said  lots;  that  prior  to  said 
sale  W.  A.  Boyce  and  wife  had  mortgaged  said  four  lots  to  ap- 
pellant to  secure  $1,000,  borrowed  money;  that  in  January, 
1895,  appellant  represented  to  respondent  that  there  was  only 
$750  due  on  its  said  mortgage,  and  induced  respondent  to  take 
a  second  mortgage  on  said  Boyce  lots  for  the  sum  of  $400,  the 
amount  of  taxes  and  penalties  due  on  both  the  Green  and  Boyce 
properties ;  that  at  said  time  there  was  due  on  appellant's  mort- 
gage on  the  Boyce  property  at  least  $1,400;  that  appellant  in- 
formed respondent  that,  if  he  would  deed  to  it  the  Green  prop- 
erty, such  respondent  would  protect  him  fully  against  loss, 
whereupon  respondent  made  a  quitclaim  deed  to  appellant  con- 
veying to  it  said  Green  property;  that  said  deed  was  without 
consideration;  that  on  March  25, 1897,  the  appellant  commenced 
an  action  to  foreclose  its  said  mortgage  upon  the  Boyce  lots, 
obtained  judgment,  had  it  sold,  and  purchased  it  for  $1,688.50; 
that  respondent's  mortgage  had  been  defeated,  and  that  Boyce 
and  wife  are  insolvent;  that  appellant  failed  and  still  fails 
and  refuses  to  hold  respondent  harmless  and  prevent  the  loss  of 
his  claim;  that  respondent  "discovered  a  fraud  had  been  prac- 
ticed on  him  in  January,  1897,"  and  that  he  immediately  began 
An  action  to  foreclose  said  mortgage  against  said  Boyce  and  wife 
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and  the  appellant;  and  that  his  lien  on  said  property  was  de- 
feated at  the  instance  of  the  appellant.  The  complaint  closed 
with  a  prayer  asking  the  cancellation  of  said  quitclaim  deed. 
To  the  complaint  the  appellant  demurred  for  the  reasons:  1. 
That  the  complaint  did  not  state  a  cause  of  action;  2.  That 
it  was  uncertain,  in  that  it  did  not  show  how  or  in  what  manner 
the  appellant  defeated  respondent's  mortgage.  The  demurrer 
was  overruled  on  both  grounds,  and  the  appellant  answered,  de- 
nied the  material  averments  of  the  complaint,  and  pleaded  mat- 
ters in  estoppel  by  way  of  former  adjudication  between  the  par- 
ties about  the  same  cause  of  action.  The  cause  was  tried  by 
the  court,  which  found  the  material  facts  alleged  in  the  com- 
plaint to  be  true,  making  formal  special  findings  of  fact  and 
conclusions  of  law,  and  rendered  a  decree  in  favor  of  the  re- 
spondent, annulling  and  canceling  the  quitclaim  deed  to  the 
Green  property  made  by  respondent.  The  appellant  proposed 
a  bill  of  exceptions,  into  which  is  incorporated  all  of  the  evi- 
dence introduced  at  the  trial,  numerous  rulings  of  the  court, 
and  specifications  as  to  wherein  the  evidence  does  not  support 
the  decision  of  the  court,  which  bill  of  exceptions  was  duly 
settled,  filed,  and  became  a  part  of  the  judgment-roll.  This 
appeal  is  upon  the  judgment-roll. 

Numerous  errors  are  assigned  by  appellant  touching  the  ac- 
tion of  the  lower  court  in  overruling  the  demurrer,  in  admitting 
evidence,  and  in  making  findings  of  fact  and  rendering  judg- 
ment in  favor  of  the  respondent.  While  the  complaint  is  faulty 
in  some  respects,  we  deem  it  necessary  to  consider  only  one  ques- 
tion— ^that  relating  to  the  defense  of  estoppel  set  up  in  the  an- 
swer. To  sustain  this  defense  the  appellant  introduced  the 
judgment-roll  in  an  action  commenced  by  the  respondent  (plain- 
tiff in  this  action),  as  plaintiff,  against  the  said  Boyce  and  wife 
and  the  appellant  here,  as  defendants,  to  foreclose  the  said  $400 
mortgage  executed  by  said  Boyce  and  wife  to  the  respondent 
here,  and  to- have  the  lien  of  said  mortgage  adjudged  superior 
to  that  of  the  said  mortgage  executed  by  Boyce  and  wife  to  the 
appellant,  which  action  was  based  upon  the  same  facts  as  the 
one  at  bar,  and  in  which  action  judgment  was  rendered  August 
16, 1898,  in  favor  of  the  appellant  and  against  respondent    The 
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complaint  in  said  former  action  alleged  that  the  appellant  agreed 
to  reduce  its  said  mortgage  to  $750,  while  in  this  action  the 
complaint  alleges  that  the  appellant  represented  to  the  respond- 
dent  its  mortgage  amounted  to  only  $750,  and  that  appellant 
would  protect  the  respondent  fully  against  loss.  This  and  the 
difference  in  the  relief  demanded  is  practically  the  only  dif- 
ference between  the  two  complaints. 

In  the  former  suit  the  court  made  the  following  findings  of 
fact,  to  wit :  ^^1.  That  the  defendant  the  Co-operative  Savings  and 
Loan  Association  is,  and  was  at  all  the  times  herein  mentioned, 
a  corporation  organized  and  existing  under  and  by  virtue  of  the 

laws  of  the  state  of  South  Dakota.     2.  That  on  the day 

of  September,  1892,  for  a  valuable  consideration,  the  defendants 
W.  A.  Boyce  and  Veronica  Boyce,  his  wife,  made,  executed,  and 
delivered  to  the  said  Co-operative  Savings  and  Loan  Association 
their  certain  mortgage  for  one  thousand  dollars  upon  lots  11, 
12,  13,  and  14  in  block  295  of  the  townsite  of  the  city  of  Po- 
catello,  Bannock  county,  Idaho.  3.  That  on  the  eighteenth  day 
of  January,  1895,  for  a  valuable  consideration,  ihe  said  defend- 
ants W.  A.  Boyce  and  Veronica  Boyce  made,  executed,  and  de- 
livered to  plaintiff,  W.  H.  King,  their  certain  mortgage  for  $400 
upon  the  same  property  as  mentioned  in  finding  No.  2.  That 
the  consideration  for  said  mortgage  was  taxes  paid  by  said  plain- 
tiff to  the  county  of  Bannock  for  the  delinquent  taxes  for  the 
years  1893  and  1894  iipon  the  said  property,  and  lots  17  and 

1 8  in  block of  the  said  city  of  Pocatello,  and  known  as  the 

^Green  property,'  the  said  plaintiff  being  the  purchaser  of  the 
said  property,  and  the  whole  thereof,  at  the  tax  sale  for  the 
delinquent  taxes  for  the  year  1893 ;  and  the  said  mortgage  was 
given  for  the  redemption  of  all  of  the  said  property  from  the 
said  tax  sale.  4.  That  at  the  time  of  the  accepting  of  the  said 
mortgage  of  Boyce  and  wife  to  plaintiff,  by  plaintiff,  the  said 
plaintiff  had  actual  and  constructive  knowledge  of  the  mortgage 
to  the  Co-operative  Savings  and  Loan  Association^  mentioned 
in  finding  No.  2.  5.  That  on  the  third  day  of  April,  1897,  the 
said  defendant  the  Co-operative  Savings  and  Loan  Association 
commenced  an  action  in  this  court  for  the  foreclosure  of  their 
said  mortgage,  making  W.  A.  Boyce  and  Veronica  Boyce  and 
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the  plaintiff,  W.  H.  King,  parties  defendant  in  said  action,  and 
that  on  or  about  the  third  day  of  April,  1897,  the  attorney  for 
the  said  Co-operative  Savings  and  Loan  Association  served  the 
said  attorney  for  the  plaintiff,  W.  T.  Reeves,  who,  defendant 
advised  said  S.  C.  Winters,  was  defendant's  attorney  herein, 
with  a  copy  of  the  complaint  in  said  action  of  foreclosure,  which 
said  complaint  the  said  attorney  for  the  plaintiff  herein  agreed 
to  answer;  that  on  the  eighteenth  day  of  May,  1897,  the  plain- 
tiff herein,  W.  H.  King,  having  failed  to  answer  the  said  com- 
plaint, on  motion  of  the  attorney  for  the  Co-operative  Savings 
and  Loan  Association  the  said  W.  H.  King  was  dismissed  from 
said  action,  and  a  decree  was  duly  entered  in  said  action  against 
W.  A.  Boyce  and  Veronica  Boyce,  and  for  the  sale  of  the  said 
lots  11, 12,  13,  and  14  in  block  295,  as  set  out  in  finding  No.  2. 

6.  That  by  virtue  of  said  decree  the  sheriff  of  Bannock  county 
on  the  eighth  day  of  July,  1897,  sold  the  said  property  at 
sheriff^s  sale,  and  the  eaid  Co-operative  Savings  and  Loan  As- 
sociation became  the  purchaser  thereof  for  the  sum  of  $1,700, 
and  received  the  sheriff's  certificate  of  sale  therefor;  that  on 
the  eleventh  day  of  January,  1898,  the  said  property  not  hav- 
ing been  redeemed,  and  the  time  for  the  redemption  thereof 
having  expired,  the  said  sheriff  of  Bannock  county  made,  exe- 
cuted, and  delivered  to  the  said  Co-operative  Savings  and  Loan 
Association  his  deed  for  the  same  and  the  whole  thereof,  being 
the  amount  of  the  said  decree,  with  costs  and  accruing  costs. 

7.  That  said  property  so  sold  was  and  is  worth  the  sum  of 
$2,500,  and  that  the  plaintiff  made  no  attempt  to  redeem  the 
said  property,  or  any  part  thereof,  nor  tendered  any  re- 
demption thereof.  8.  That  at  the  time  of  the  execution  of 
the  mortgage  to  King,  mentioned  in  finding  No.  3,  one  C.  J. 
Johnson,  who  was  then  collecting  agent  for  the  defendant,  the 
Co-operative  Savings  and  Loan  Association,  informed  the  plain- 
tiff. King,  that  the  mortgage  of  the  said  Co-operative  Savings 
and  Loan  Association  would  be  reduced  in  amount  the  sum 
of  $400,  which  was  not  done  by  the  said  Co-operative  Savings 
and  Loan  Association,  9.  That  the  said  C.  J.  Johnson  had  no 
power  or  authority  from  the  said  defendant,  the  Co-operative 
Savings  and  Loan  Association,  as  agent  or  otherwise,  to  reduce 
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the  amount  of  the  said  mortgage  of  the  said  Co-operative  Sav- 
ings and  Loan  Association  in  any  amount  at  all^  and  that  the 
said  acts  of  the  said  C.  J.  Johnson  were  and  are  not  binding 
on  the  said  association.'* 

We  think  that  the  former  adjudication  concludes  the  respond- 
ent in  this  action.  It  determines  the  facts  and  transactions 
upon  which  the  fraud  that  he  complains  of  in  his  action  is  based 
against  him.  Having  litigated  those  facts  in  the  former  action, 
he  cannot,  by  changing  the  prayer  for  relief,  open  up  the  same 
controversy,  and  have  the  same  facts  adjudicated  again.  "The 
doctrine  is  well  established  that  a  cause  of  action  once  finally 
determined,  without  appeal,  or  some  proceeding  for  the  annul- 
ment of  the  judgment  between  the  parties  on  the  merits  by  any 
competent  tribunal,  cannot  afterward  be  litigated  by  a  new 
proceeding  either  before  the  same  or  any  other  tribunal.*'  (11 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  390,  and  authorities  cited 
in  note.)  For  the  foregoing  reasons,  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  district  court,  with  instructions 
to  enter  judgment  in  favor  of  the  appellant,  dismissing  the 
action.     Costs  of  appeal  awarded  to  the  appellant. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(December  22,  1899.) 
In  re  jack  DAVIS. 

[69  Pac.  544.] 

Wrtt  of  Mandate — Custody  op  Pbisoneb — CiaiaiTAL  Law — ^Bx 
Post  Facto  Law — Changing  Plage  or  Bxboution — Judgment. — 
The  provision  of  section  159  of  the  Bevised  Statutes  of  18S7  it 
intended  as  and  is  a  general  saving  clause  to  penal  statutes, 
amendatory  and  otherwise,  and  continues  in  force  a  statute  as  it 
existed  as  to  all  offenses  committed  prior  to  repeal,  and  a  per- 
son convicted  of  an  offense  and  sentenced  to  death  prior  to  repeal 
must  be  punished  under  the  law  as  it  existed  at  the  time  of  the 
commission  of  the  offense.  Act  of  February  18,  1899  (Session 
Laws  1899,  p.  340),  amending  certain  sections  of  the  Revised 
Statutes  of  1887,  regulating  the  time,  place  and  manner  of  in- 
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flicting  the  death  penalty,  construed  with  section  159  of  the.  Re- 
vised Statutes,  is  not  applicable  to  past  offenses  and  is  prospective 
only  in  ita  operation. 

(Syllabus  by  the  court.) 

Original  application  by  sheriff  of  Cassia  county  to  obtain 
custody  of  prisoner. 

W.  E.  Borah,  for    Petitioner  Burke. 

The  questions  presented  are,  first:  Is  the  new  law  unconsti- 
tutional and  void  by  reason  of  its  being  ex  post  facto  in  this 
nature?  Second:  If  so,  is  the  old  law  repealed  by  virtue  of 
the  new  law— or,  in  other  words,  under  which  law  must  the  sen- 
tence resting  upon  Davis  be  carried  out?  So  far  as  the  new 
law  is  concerned  the  supreme  couri;  of  the  United  States  has 
held  that  such  a  law  is  ex  post  facto  as  to  crimes  committed 
prior  to  this  passage,  since  it  changes  the  punishment  in  such 
material  degree  as  to  come  within  the  inhibition  of  the  consti- 
tution of  the  United  States.  This  being  a  federal  question, 
the  decision  of  that  court  must,  of  course,  be  accepted  as  final. 
While  Justice  Brewer,  with  whom  concurs  Justice  Bradley,  dis- 
sents in  a  very  Tigorous  opinion,  yet  we  have  no  right  to  as- 
dume  that  the  court  will  modify  its  views.  We  must  be  con- 
tent>  therefore,  with  this  decision  so  far  as  this  hearing  is  con- 
cerned. (I(\  re  Medley,  134  U.  S.  160,  10  Sup.  Ct.  Rep.  384.) 
We  contend,  however,  that  we  have  a  statute  which  serves  as 
a  general  saving  clause  for  all  criminal  statutes,  and  that  by 
reason  of  this  general  saving  clause  the  new  law  did  not  repeal 
the  old.  The  object  of  this  statute  was  and  is  to  prevent  the 
escape  from  punishment  of  those  charged  with  or  convicted  of 
crime  when  any  change,  either  in  the  quality  of  the  crime  or 
the  punishment  therefor,  should  take  place  before  the  comple- 
tion of  the  punishment  (Idaho  Rev.  Stats.,  sec.  159.)  This 
siatute  is  found  in  California,  and  has  there  been  construed 
in  accordance  with  the  views  for  which  we  contend.  {People  v. 
McNulty,  93  Cal.  427,  26  Pac.  697,  29  Pac.  61;  People  v.  Yin- 
cent,  96  Cal.  426,  30  Pac.  581.)  These  decisions  have  also 
been  approved  by  the  sapieme  court  of  the  United  States. 
(McNulty  V.  California,  149  U.  S.  645,  13  Sup.  Ct.  Rep.  959; 
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Vincent  v.  Calif omia,  149  TJ.  S.  648,  13  Stip.  Ot.  Bep.  960.) 
Investigation  discloses  that  similar  statutes  have  heen  adopted 
and  upheld  by  a  great  many  states  and  often  construed  by  the 
courts.  (State  v.  Smith,  62  Minn.  540,  64  N.  W.  1022;  United 
States  V.  Barr,  4  Saw.  254,  Fed.  Cas.  No.  14,527;  Kennish  v. 
Ball  30  Fed.  759;  Gibson  v.  State,  35  Ga.  225;  Jordan  v. 
State,  38  Ga.  585;  Volmer  v.  State,  34  Ark.  488;  McCuen  v. 
State,  19  Ark.  634;  State  v.  Shaf,  24  Iowa,  486;  Acree  v.  Com- 
monwealth, 13  Bush,  353;  State  v.  Ross,  49  Mo.  416;  Otlle- 

land  V,  9  Kan.  581;  State  v.  Boyle,  10  Kan.  113; 

State  V.  Crawford,  11  Kan.  32;  Stale  v.  Matthews,  14  Mo. 
133;  Richardson  v.  State,  3  Cold.  122;  Commonwealth  v,  Sher^ 
man,  85  Ky.  686,  4  S.  W.  790;  Am.  &  Eng.  Ency.  of  Law,  sec. 
437.)  If  the  old  law  stands,  it  is  quite  clear  that  the  warden 
U  improperly  withholding  from  the  custody  of  the  petitioner 
said  Davis.  He  should  be  returned  to  the  petitioner  as  sher- 
iff, and  authority  for  making  such  an  order  is  especially  pro- 
vided for  by  our  statutes.  We  think  that  there  can  be  no  doubt 
but  what  our  statute  was  intended  to  cover  such  and  similar 
emergencies  as  exist  in  this  case.    (Idaho  Rev.  Stats.,  sec.  8360.) 

Attorney  General  S.  H.  Hays  for  Warden  Hailey,  contends: 

That  the  Medley  case  may  perhaps  be  considered  as  in  some 
measure  modified  by  the  decision  in  Holden  v.  Minnesota,  137 
TJ.  S.  483,  11  Sup.  Ct.  Rep.  143.  On  the  question  of  ex  post 
facto  laws  generally,  cites  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
525. 

Hawley  &  Puckett,  amicus  curiae. 

The  re-enaotment  of  a  statute  destroys  the  vitality  of  the  old 
statute  for  any  purpose.  (Sittings  v.  Harvey,  6  Cal.  383;  Bar- 
dock  V.  Memphis,  30  Wall.  617 ;  Henderson  v.  Tobacco,  30  Wall 
652 ;  Bartlet  v.  King,  12  Mass.  537,  7  Am.  Dec.  99 ;  Common- 
wealth  v.  Cooley,  10  Pick.  36;  Holbrook  v.  Nichel,  36  IlL  161; 
State  V.  Andrews,  30  Tex.  230;  Commonwealth  v.  Marshall, 
11  Pick.  350,  22  Am.  Dec.  377 ;  NoHon  v.  Folger,  15  Cal.  284.) 
The  rule  for  the  construction  of  penal  statutes  is  that  they  are 
to  reach  no  further  than  their  words.     No  person  can  be  made 
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rabject  to  them  by  implication,  and  all  doubts  concerning  their 
interpretation  are  to  preponderate  in  favor  of  the  accuaed. 
(Bishop  on  Statutory  Crimes,  194;  Ex  parte  Kohler  74  Cal.  38, 
15  Pac.  436.)  Where  a  statute  admits  of  two  constructions, 
that  which  operates  in  favor  of  life  or  liberty  is  to  be  preferred. 
{Commonwealth  v.  Martin,  17  Mass.  359;  Commonwealth  v, 
Keniston,  5  Pick.  420;  Homer  v.  State,  1  Or.  267.) 

SULLIVAX,  J. — This  is  an  application  for  a  writ  of  habeas 
corpus  made  by  J.  E.  Burke,  sheriff  of  Cassia  county,  to  obtain 
the  custody  of  one  Jack  Davis  who  was  convicted  of  the  crime 
of  murder  and  sentenced  to  be  hung  therefor.  Said  sentence 
was  stayed,  pending  an  appeal  to  this  court,  which  appeal  was 
decided  again-st  said  Davis,  and  thereafter  his  execution  was 
fixed  for  February  1,  1899.  Thereafter,  upon  application  for 
a  writ  of  habeas  corpus  to  the  federal  court,  execution  was 
stayed  until  an  appeal  to  the  federal  court  should  be  deter- 
mined. On  February  18,  1899,  the  legislature  of  Idaho  passed 
an  act  providing  that  the  execution  of  all  persons  on  whom  the 
penalty  of  death  was  imposed  should  be  within  the  walls  of 
the  penitentiary.  Thereafter  the  sheriff  of  Cassia  county  deliv- 
ered said  Davis  to  the  warden  of  the  state  penitentiary  at  Boise 
City,  Idaho.  By  his  petition  he  asks  that  the  said  Davis  be  re- 
stored to  hid  custody,  so  that  the  sentence  of  the  law  may  be 
<»rried  out  provided  the  appeal  which  is  now  pending  in  the 
circuit  court  of  appeals,  ninth  circuit,  shall  be  decided  against 
said  Davis. 

When  Davis  was  convicted,  and  judgment  of  death  passed 
upon  him,  section  8021  of  the  Eevised  Statutes  read  as  follows : 

"Sec.  8021.  The  judgment  of  death  must  be  executed  within  the 
walls  or  yard  of  a  jail,  or  some  convenient  private  place  in  the 
county.  The  sheriff  of  the  county  must  be  present  at  the  execu- 
tion, and  must  invite  the  presence  of  a  physician,  the  district 
attorney  of  the  county,  and  at  least  twelve  reputable  citizens, 
to  be  selected  by  him,  and  he  shall,  at  the  request  of  the  defend- 
ant, permit  such  ministers  of  the  gospel,  not  exceeding  two,  as 
the  defendant  may  name,  and  any  persons,  relatives  or  friends, 
not  to  exceed  five,  to  be  present  at  the  execution,  together  with 
Idaho,  Vol.   6—49 
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such  peace  officers  as  he  may  think  expedient,  to  wiioieES  the 
execution.  But  no  other  persons  than  those  mentioned  in  this 
section  can  be  present  at  tlie  execution,  nor  can  any  person  un- 
der age  be  allowed  to  witness  the  same/' 

Thereafter,  on  February  18,  1899,  said  section  8021  wao 
amended  (see  Sess.  Laws  1899,  p.  342)  to  read  as  follows: 

"Section  8021.  The  state  prison  board  of  the  state,  at  the 
expense  of  the  state  of  Idaho,  shall  provide  a  suitable  room  or 
place,  closed  from  public  view  within  the  walls  of  the  state  pen- 
itentiary, and  therein  erect  and  construct  the  necessary  scaffold- 
ing, traps  and  appliances  requisite  for  carrying  into  execution 
the  death  penalty;  and  the  punishment  of  death  must,  when 
pronounced  by  sentence  in  this  state,  in  each  and  every  case, 
L-e  inflicted  by  the  warden  in  the  state  penitentiary,  in  a  room 
ox  place,  and  with  the  appliances  aforesaid,  by  hanging  said 
convict  by  the  neck  until  he  shall  be  dead/' 

The  question  involved  in  this  case  is,  under  which  law  must 
the  judgment  against  Davis  be  carried  into  execution — ^whether 
under  the  provisions  of  said  section  8021  before  amendment,  or 
under  its  provision  after  amendment.  So  far  as  the  provi^sions 
of  said  section,  as  amended,  are  concerned,  the  supreme  court 
of  the  United  States,  in  the  case  of  In  re  Medley,  134  IT.  S. 
IGO,  10  Sup.  Ct.  Rep.  384,  33  L.  ed.  835,  held  that  such  a  law  is 
ex  post  facto  as  to  crimes  committed  prior  to  its  passage,  since 
it  changes  the  punishment  in  such  a  material  degree  as  to  come 
within  the  inhibition  of  the  provisions  of  the  federal  constitu- 
tion. This  being  a  federal  question,  the  decision  of  that  court 
must  be  accepted  a<3  final.  Therefore  the  execution  of  said 
judgment  cannot  be  performed  by  the  warden  of  the  atate  pen- 
itentiary, and  the  warden  has  no  right  to  the  custody  of  said 
Davis. 

The  question  then  arises.  Did  the  amendment  of  said  section 
8021  repeal  its  provisions  as  to  the  execution  of  the  death  sen- 
tence as  they  existed  prior  to  the  amendment^  and  thus  leave 
no  law  imder  which  said  sentence  may  be  executed  and  because 
thereof  permit  David  to  escape  the  judgment  pronounced 
against   him?    Otherwise,  to   pardon   him  by  legislation.    It 
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certainly  was  not  the  intention  of  the  legislature,  by  said 
amendatory  act,  to  make  a  general  jail  delivery  of  all  prisoners 
upon  whom  the  death  sentence  had  been  passed  and  not  carried 
into  execution  at  the  date  of  said  amendment.  Said  amenda- 
tory act  has  attached  thereto  the  usual  repealing  clause  declar- 
ing that  "all  acts  and  parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed."  It  is  contended  by  Messrs.  Hawley  &  Puck- 
ett,  who  appear  as  friends  of  the  court,  that  said  amendatory 
act,  amending  certain  sections  of  the  Re^^8ed  Statutes  approved 
February  18,  1899  (see  Sess.  Laws  1899,  p.  340),  repeals  the 
former  provisions  of  said  sections  so  amended,  relating  to  the 
incarceration,  punishment,  and  execution  of  persons  condemned 
to  death,  and  for  that  reason,  under  the  rule  laid  down  in 
In  re  Medley,  mpra,  there  is  no  law  by  which  the  judgment 
against  Davis  can  be  executed ;  while  counsel  for  the  petitioner 
contends  that  section  159  of  the  Revised  Statutes  of  1887  is 
a  general  saving  clause  for  all  criminal  statutes  such  as  those 
under  consideration,  and  that  by  reason  thereof  the  amendatory 
act  did  not  repeal  the  old  law  relative  to  the  manner,  time, 
and  place  of  the  execution  of  the  death  penalty.  Said  section 
159  is  as  follows: 

"Sec.  169.  The  repeal  of  any  law  creating  a  criminal  offense 
does  not  constitute  a  bar  to  the  indictment  and  punishment  of 
an  act  already  committed  in  violation  of  the  law  so  repealed, 
unless  the  intention  to  bar  such  indictment  and  punishment  is 
expressly  declared  in  the  repealing  act.'* 

The  evident  purpose  of  that  statute  was  and  is  to  prevent 
the  escape  from  punishment  of  those  charged  with  or  convicted 
of  crime,  where  a  change  is  made,  by  amendment  of  the  stat- 
ute then  in  force,  either  in  the  quality  of  the  crime  or  in'  the 
punishment  thereof,  when  the  amended  statute  is  to  go  into 
effect  before  the  completion  of  the  punishment  imposed.  Said 
section  159  was  copied  from  the  Political  Code  of  California 
(section  329),  and  that  section  has  been  construed  by  the  su- 
preme court  of  that  state  in  People  v.  McNulty,  93  Cal.  427, 
26  Pac.  697,  and  29  Pac.  61,  &3  a  general  saving  clause,  and 
under  it  a  person  who  has  been  convicted  of  an  offense  must 
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be  punished  under  the  law  as  it  existed  at  the  time  of  the  com- 
mission of  the  offense,  though  the  clause  of  the  act  prescribing 
the  punishment  has  since  been  repealed  by  an  amendment  which 
increases  the  punishment.  In  People  v.  Vincent,  95  Cal.  425, 
30  Pac.  581,  the  court  cites  with  approval  People  v,  McNulty, 
supra.  Those  decisions  have  been  approved  by  the  supreme 
court  of  the  United  States.  (McNulty  v.  People,  149  U.  S. 
645,  13  Sup.  a.  Eep.  959,  37  L.  ed.  882;  Vincent  v.  People^  149 
U.  S.  648,  13  Sup.  a.  Rop.  960,  37  L.  ed.  884.  Set\  ai^o. 
State  V.  Smith,  62  Minn.  640,  64  N.  W.  1022.)  Upon  both  rea- 
son and  principle  we  think  the  rule  laid  down  in  those  cases  cor- 
rect when  applied  to  the  construction  of  the  provisions  of  said 
section  159.  The  amendments,  as  made  by  said  act,  do  not 
apply  to  oonviotions  for  offenses  committed  before  their  enact- 
meuft,  and  are  not  applicable  to  past  offenses  and  are  pros- 
pective only  in  their  operation. 

Under  the  facts  of  this  case,  as  supplemented  by  the  provi- 
sions of  section  8360  of  the  Revised  Statutes,  which  is  as  fol- 
lows: "Sec.  8360.  In  cases  where  any  party  is  held  under 
illegal  restraint  or  custody,  or  any  other  person  is  entitled  to 
the  restraint  or  custody  of  such  party,  the  judge  or  court  may 
order  such  party  to  be  committed  to  the  restraint  or  custody 
of  such  pereon  as  is  by  law  entitled  thereto" — ^the  petitioner,  as 
sheriff  of  «iid  Cassia  county,  is  entitled  to  the  custody  of  said 
Davie.  Under  the  law  as  it  was  before  it  was  amended,  said 
sheriff  was  the  legal  custodian  of  said  Davis  until  the  jndgm^t 
of  the  court  has  been  executed,  and,  as  said  law  was  not  changed 
as  to  Davis,  the  sheriff  remains  lids  legal  custodian,  and  is  now 
entitled  to  his  custody.  It  ii  therefore  ordered  that  said  Jack 
Davis  be  committed  to  the  custody  of  the  petitioner,  J.  K 
Burke,  sheriff  of  Cassia  county,  to  be  dealt  with  according  to 
law  and  the  authority  of  the  court  having  jurisdiction  in  the 
piemises. 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 
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(December  23,  1800.) 

OREGON  SHORT  LIXE  RAILWAY  v.  GOODING,  Assessor. 

[59  Pac.  821.] 
Taxation — Assessor — Board  of  Equalization — Railroad  Prop- 
erty.— Property  of  a  railroad  company,  other  than  "rolling  stock** 
outside  of  the  "right  of  way"  "railroad  track"  as  defined  by  the 
statute  of  this  state,  is  assessable  by  the  local  assessor,  and  not 
by  the  state  board  of  equalization. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Blaine  County. 

J.  S.  Waters  and  Hawley  &  Puckett,  for  Appellant. 

The  term  "right  of  way"  can  only  be  understood  as  embracing 
the  land  used  as  a  way  for  the  road,  and  not  such  additional 
ground  as  may  be  used  for  the  convenience  of  the  railroad,  but 
is  not  part  of  its  right  of  way.  {Chicago  etc.  Ry.  Co,  v.  Pad- 
dock, 75  111.  616.)  The  case  of  Oregon  Short  Line  Ry.  Co.  v. 
Yeates,  2  Idaho,  397,  17  Pac.  457,  settles  this  question,  in 
our  judgment,  and  in  effect  decides  thait  the  right  of  way  em- 
bracts  only  the  two  hundred  foot  strip  through  the  center  of 
which  the  main  line  of  railway  runs.  Property  not  held  or 
used  for  railroad  purposes,  but  of  which  the  corporation  may 
liave  become  owner,  should  be  separately  listed  and  taxed 
from  the  property  used  for  railroad  purposes.  (Cooley  on  Tax- 
ation, p.  384,  sec.  85;  Savannah  etc.  Ry.  Co.  v.  Morton,  71  Ga. 
24.)  •  Shops  owned  and  operated  by  a  company  for  the  construc- 
tion and  repair  of  its  locomotives  and  card  are  liable  to  taxa^ 
tion  for  local  purposes  as  real  eg»tate,  even  though  they  have  no 
greater  capacity  than  is  required  for  the  work  the  company 
itself  has  for  them  to  do.  {Pennsylvania  etc.  R.  Co.  v.  Van- 
dyke,  137  Pa.  St  249,  20  Atl.  653 ;  Toledo  etc.  R.  Co.  v.  Tjafay- 
dte,  22  Ind.  262;  Tucker  v.  Ferguson,  22  Wall.  (U.  S.)  527; 
2V-.  &  L.  Ry.  Co.  v.  Nashua,  62  N.  H.  602;  Cook  v.  State,  38  N. 
J.  L.  474.)  Where  a  railroad  company  has  completed  its  road 
and  appendages  so  far  as  it  is  at  present  contemplated,  at  its 
eevercd  stations,  the  land  lying  outside  of  the  railroad  limita- 
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tion  of  one  hundred  feet,  not  being  in  actual  use,  nor  in  pres- 
ent contemplation  of  use  by  the  company,  is  liable  to  taxation. 
{State  V,  Middle  Tp.,  38  N.  J.  L,  270.) 

P.  L.  Williams,  Joseph  H.  Blair,  Lyttleton  Price  and  F.  S. 
Dietrich,  for  Bespondent. 

We  contend  that  the  evidence,  spirit  and  intent  of  flie  stat- 
ute is  to  clothe  the  state  board  with  exclusive  power  to  assess 
all  railroad  property  used  for  railroad  purpose:*.  In  the  case 
of  Pennsylvania  etc.  E.  Co,  v.  Vandyke,  137  Pa.  St.  249,  20 
Atl.  653,  there  is  no  statutory  language  in  any  way  resembling 
the  language  of  the  statutes  of  Idaho  under  consideration.  In 
fact  there  does  not  seem  to  be  any  provision  for  the  assessment 
of  railway  real  et^te,  except  by  the  local  authorities,  in  addi- 
tion to  which  there  is  a  general  assessment  of  the  franchises 
of  the  company.  {Chicago  etc.  By,  Co,  v.  People,  153  III.  409, 
38  N.  E.  1075,  29  L.  B.  A.  69.)  The  act  of  1895  is  in  substance 
very  similar  to  the  assessment  laws  of  the  istates  of  Illinois  and 
Indiana,  and  there  is  much  reason  to  believe  that  the  legislature 
was  not  unaware  of  these  statutes,  together  with  the  decisions 
of  the  courtjs  of  those  states  construing  the  intent  and  purpose 
thereof.  {Chicago  etc.  Co.  v.  People,  98  111.  350,  5  Am.  &  Eng. 
B.  B.  Cas.  94;  Peoria  etc.  Ry.  Co.  v.  Goar,  118  111.  134,  8  X. 
E.  682,  29  Am.  &  Eng.  B.  B.  Cas.  189;  Pfajf  v.  Terre  Haute 
etc.  R.  Co.,  108  Ind.  144,  9  K  E.  93;  Chicago  etc.  R.  Co.  v. 
People,  99  111.  464;  Chicago  etc.  Ry.  Co.  v.  Cass  Co.,  8  N. 
iJak.  18,  76  N.  W.  239.) 

HUSTON,  C.  J. — ^This  action  was  brought  to  restrain  the 
defendant,  as  twsessor  of  Lincoln  county,  from  collecting  certain 
taxes  assessed  against  the  property  of  the  plaintiff  corporation 
for  the  year  1897.  Judgment  was  rendered  in  the  district  court 
in  favor  of  the  plaintiff  and  against  defendant,  and  from 
feadd  judgment  this  appeal  is  taken. 

The  only  question  presented  by  the  record  for  our  decision  is. 
Was  the  a^essment  by  the  assessor  of  Lincoln  county  author- 
ized by  law?  It  is  contended  by  respondent  that  under  the 
statutes  of  Idaho  all  of  tiie  property,  the  assessment  of  which 
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by  the  asses^r  of  Lincoln  county  is  contested  by  the  plaintiff, 
Bhould  have  been  assessed  by  the  state  board  of  equalization. 
Whether  it  was  so  assessed  by  said  board  does  not  appear  by 
the  record.  Section  1490,  Laws  of  1895,  is  as  follows:  "Sec. 
1490.  The  state  board  of  equalization  shall  have  exclusive  power 
to  assess  and  value  for  purposes  of  taxation  all  telegraph  and 
telephone  lines  and  the  'railroad  track*  and  'rolling  stock'  of 
all  persons,  companies  or  corporations  owning,  operating  or 
constructing  any  telegraph  or  telephone  line,  or  railroad,  wholly 
or  partly  within  this  state.  For  the  purposes  of  this  act  'rail- 
road track'  shall  be  deemed'  to  include  right  of  way,  supergtruc- 
tures  on  the  right  of  way,  whether  on  main,  side  or  second 
track,  or  turnouts  and  the  stations  and  improvements  thereon 
belonging  to,  used,  operated  or  occupied  by  any  person,  company 
or  corporation,  owning,  operating,  or  constructing  any  line  of 
railroad,  wholly  or  partly  within  this  state.  For  the  purposes 
of  this  act  'rolling  stock'  shall  be  deemed  to  include  all  movable 
property  owned,  used,  occupied  or  operated  in  connection  with 
any  railroad,  wholly  or  partly  within  this  state.  All  property 
belonging  to  any  person,  company  or  corporation,  owning, 
operating  or  constructing  any  railroad  wholly  or  partly  within 
this  state,  not  included  within  the  terms  'railroad  track'  or 
^rolling  stock'  shall  be  assessed  by  county  assessors  as  other  prop- 
erty is  assessed  in  this  state."  Section  1491,  page  115,  of  the 
Laws  of  1895,  provides  for  the  listing  by  the  proper  officer  of 
any  telegraph,  telephone,  or  railroad  company  of  the  property 
of  such  company  assessable  by  the  state  board  of  equalization, 
and  the  property  therein  described  is  as  follows:  '^The  whole 
number  of  miles  of  telegraph  or  telephone  line,  the  number  of 
wire,  the  number  of  instruments,  the  number  of  miles  of  rail- 
road (main,  side  and  second  tracks  and  turnouts  being  separate- 
ly stated),  the  property  held  for  right  of  way,  the  amount  and 
character  of  improvements,  and  the  stations  located  on  the  right 
of  way :  and  under  the  head  of  'rolling  stock*  shall  list  the  num- 
ber of  locomotives  of  all  classes,  passenger-cars  of  all  classes, 
sleeping-cars,  dining-cars,  express-cars,  baggagi -cars,  stock-cars, 
platfrom-cars,  wrecking-cars,  pay-cars,  hanJ-cars,  and  all  other 


Digitized  by  VjOOQIC 


776  Oregon  Short  Line  Ey.  t;.  Gooding.      [6  Idaho, 

Opinion  of   the  Court — ^Huston,  C.  J. 

kind  of  cars."  It  will  be  seen  that  the  railroad  track  is  deemed  to 
include   the  right   of  way   and   any   superstructures   thereou^ 
whether  the  same  be  "on  main,  side  or  socond  track,  or  turnouts, 
and  the  stations  and  improvements  thereon  belonging  to,  used, 
operated  or  occupied  by  any  person,"  etc.  The  term  "right  of 
way"  can  only  be  understood  as  embracing  the  land  used  as  a  way 
for  the  road,  and  not  such  additional  ground  as  may  be  used  for 
the  convendence  of  the  railroad,  but  not  a  part  of  its  way. 
(Railroad  Co.  v.  Paddock,  75  111.  616.)     This  we  conceive  to  be 
an  entirely  proper  and  correct  definition  of  the  right  of  way  of 
a    railroad    company.     The    contention    of    respondent    setms 
to  us  to  include  in  the  term  "right  of  way"  the  entire  earth, 
or  at  least  so  much  thereof  as  the  convenience  of  the  railroad 
may  seem  to  require,  or  the  modesty  of  the  company  will  per- 
mit them  to  assert.     It  seems  to  us  that  the  statute  of  our  stat-e 
in  regard  to  what  property  of  the  railroad  company  is  accessable 
by  the  state  board  of  equalization,  and  what  by  the  local  asses- 
sor, is  entirely  clear.     The  right  of  way  in  the  present  case 
was  granted  to  the  railroad  company  by  the  federal  govern- 
ment.    The  statute  of  this  state  defines  the  railroad  track  to 
l>e  the  right  of  way  and  all  improvements  thereon,  and  the  same 
is  declared  to  be  assessable  by  the  state  board  of  equalization, 
and  "all  property  belonging  to  any  person,  company  or  corpora^ 
tion,  owning,  operating  or  constructing  any  railroad,  wholly  or 
partly  within  this  state,  not  included  within  the  terms  'railroad 
track^  or  'rolling  stock,'  shall  be  assessed  by  county  assessors  as 
other   property   is   assessed   in   this   state."     It   seems   to   us 
entirely  clear  that  the  property  in  question  was,  under  the  pro- 
visions of  the  statutes  of  this  state,  assessable  by  the  county 
assessor,  and  not  by  the  state  board  of  equalization.     We  are 
unable  to  see  wherein  the  decision  of  the  territorial  supreme 
court  in  Oregon  etc.  Ry.  Co.  v.  Yeaies,  2  Idaho,  397,  17  Pac, 
457,  has  any  application  to  the  case  under  consideration,  as  the 
statutes  have  been  radically  changed  since  that  decision.     The 
judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 
Costs  to  appellant 

Quarles  and  Sullivan,  JJ.,  concur. 
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ON  REHEARINO. 
(January  27,  1900.) 

QTJARLES,  J.— Respondent  has  filed  a  petition  for  rehear- 
ing, in  which  it  complains  that  the  decision  gives  the  county 
assessor   jurisdiction    to    assess    personal   property   valued   at 
$4,G57.50;  that  the  right  of  way  of  the  respondent  through  the 
one  hundred  and  thirty-seven  acre  tract  of  land  assessed  is  not 
excepted   from   the  assessment.     And  it  also  complains  that' 
the  opinion  adverts  to  the  fact  that  the  right  of  way  was  granted 
to  the  respondent  by  the  United  States  government,  when  the 
record  is  silent  as  to  how  it  was  acquired.     On  the  hearing,  the 
respondent   waived  all  questions  as  to  the  sufficiency  of  the 
description,  arguing  and  asldng  for  a  determination  of  one 
question  only,  to  wit,  whether  the  assessor  had  authority  to 
assess  said  tract  of  land  and  improvements  thereon  at  all,  or 
not ;  and  in  its  petition  for  a  rehearing  it  is  stated :  "Hoping 
to  secure  a  general,  yet  certain  and  definite,  oonstruotion  of  the 
statutory  language  involved,  as  would  be  a  guide,  not  only  to 
the  appellant,  in  the  future,  but  to  the  respondent,  in  listing 
this  and  other  property  having  similar  features,  respondent  did 
not  urge  upon  the  court  the  inadequate,  if  not  wholly  incompre- 
hensible, description  entered  by  the  assessor  upon  the  roll,  as 
it   appears.     But  this   description,   as   supplemented   and   ex- 
plained by  the  map  of  record,  includes  the  very  roadbed  of  re- 
spondent's main  tracks.     Certainly,  the  court  does  not  intend 
to  decide  that  this  is  all  within  the  jurisdiction  of  the  local 
assessor.     But   if  not,  what  portion  of  it  is  within  the  jurisdic- 
tion?^'   But  for  ita  waiver  of  the  question,  the  respondent 
would  be  entitled  to  a  modification  of  the  assessment  so  as  to 
exclude  from  the  tract  of  land  assessed,  the  right  of  way  of 
respondent,  both  for  its  main  line  and  its  Wood  river  branch. 
But  the  entire  one  hundred  and  thirty-seven  acrra  was  assessed 
at  the  sum  of  $342.50,  or  at  the  rate  of  two  dollars  and  fifty 
cents  per  e/CT&;  and  ei,  the  same  rate  the  tax  complained  of 
would  not  exceed  five  dollais,  so  far  as  the  right  of  way  of 
respondent  for  its  main  track  and  track  of  its  Wood  river  branch 
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over  the  land  in  question  is  concerned.  So  in  waiving  this 
question  the  respondent  submitted  to  no  great  hard^ip^  and 
exhibited  no  great  degree  of  liberality.  We  hold  in  this  case 
tharf;  the  right  of  way,  track,  whether  main,  side,  or  tomoats, 
and  all  improvements  and  superstructures  upon  the  right  of 
way,  and  rolling  stock,  are  under  the  statute,  to  be  aseessed  by 
the  state  board  of  equalization,  and  all  other  property  of  rail- 
road companies  is  to  be  assessed,  under  the  statute,  by  county 
.assessors.  We  think  the  statute  and  the  original  opinion  here- 
in are  both  sufficiently  clear.  We  will  add  that  it  is  our  duty 
to  take  judicial  notice  of  the  acts  of  Congress,  both  public  and 
private,  and  of  the  executive  of  the  United  States  government. 
(See  Eev.  Stats.,  sec.  5950.)  The  United  States  having 
granted  to  the  respondent  company  a  right  of  way  two  hundred 
feet  wide,  extending  one  hundred  feet  each  way  from  the  center 
of  its  main  track,  over  the  public  domain,  situate  in  Idaho, 
and,  as  it  is  a  matter  of  common  history  that  nearly  all  of  the 
right  of  way  of  the  respondent  in  this  state,  where  located, 
runs  over  public,  unsurveyed  lands  of  the  United  States,  it  may 
well  be  regarded,  when  it  is  not  shown  that  the  respondent  has 
acquired  a  less  width  for  its  right  of  way  over  private  grounds, 
that  its  right  of  way  is  two  hundred  feet  wide.  We  think  that 
neither  the  state  board  of  equalization  nor  the  county  assessor 
sliould  have  any  trouble  in  deciding  their  duties  in  the  matter 
of  assessing  railroad  property,  nor  cshould  the  respondent  have 
any  trouble  in  listing  its  property  with  the  proper  officers  for 
taxation.  The  property  assessed  against  respondent,  and  which 
it  claims  is  personal  property,  valued  at  $4,657.50,  is  not  shown 
by  the  record  to  be  personal  property.  While  listed  under  the 
general  head  of  'Tersonal  Property,"  yet  it  is  described  as 
^'millsites,  mills,  and  machinery."  This  does  not  show  it  to  be 
personal  property,  nor  does  it  show  that  such  property  is  roll- 
ing stock,  within  the  meaning  of  the  statute.  Apparently,  the 
property  described  as  '^millsites,  mills,  and  machinery''  is  im- 
provements and  fixtures  upon  real  estate.  The  description  is 
bad,  but  defects  of  description  were  waived  at  the  hearing  by  the 
respondent.     Such  property,  when  not  situated  on  the  right  of 
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way,  is  assessable  by  county  assessors.    We  think  a  rehearing 
diould  be  denied,  and  it  is  eo  ordered. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(December  27,  1899.) 

BOISE  CITY  V.  BOISE  RAPID  TRANSIT  COMPANY. 
[59  Pac.  716.] 

Charteb  op  Boiss  Citt — Power  to  Declare  What  is,  and  to  Abatv 
Nuisance. — By  the  charter  of  Boise  City  the  mayor  and  common 
council  are  empowered  to  declare  what  is  a  nuisance,  and  are  em- 
powered to  abate  a  nuisance. 

Ditch — Extension  of  Streets  Over. — When  a  ditch  is  constructed 
over  public  land  and  thereafter  such  land  is  entered  by  the  probate 
Judge  as  a  townsite,  and  streets  are  laid  out  across  such  ditch,  and 
in  the  course  of  time  it  becomes  necessary  to  bridge  such  ditch  for 
the  reasonable  use  of  the  street  by  the  public,  it  is  the  duty  of 
the  owners  to  construct  such  bridge  at  their  own  expense. 

Obstruction  of  Street — Owner  of  Property. — The  ownership  of  prop* 
erty  is  held  subject  to  the  restriction  that  it  must  be  so  used  as 
not  to  injure  others,   or  obstruct  the  free  use  of  a  street. 

Duty  of  Owner  to  Bridge  Ditch — Public  Nuisance. — ^The  ci^  having 
extended  its  limits  and  platted  its  streets  across  said  ditch,  the 
owner  thereof  must  bridge  the  same,  at  his  own  expense,  whenever 
such  ditch  obstructs  the  free  passage  or  use  of  such  streets.  If 
it  fails  to  do  so,  the  ditch  becomes  a  public  nuisance,  and  may  be 
bridged  by  the  city,  at  the  expense  of  the  owner. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Ada  County. 
C.  C.  Cavanah,  for  Appellant 

This  action  was  brought  in  compliance  with  sections  936, 
968,  and  969  of  the  Revised  Statutes  of  Idaho,  which  said  sec- 
tion 968  was,  on  the  fifteenth  day  of  March,  1899,  amended 
by  our  legislature.  (Idaho  Rev.  Stats.,  sees.  968,  969;  Sess. 
Laws  1899,  p.  405.)  The  above  statutes  require  all  persons 
who  run  water  across  any  public  road,  street,  or  highway  in  this 
state,  to  construct  a  ditch  of  sufficient  size  to  carry  all  ssuch 
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water,  and  must  build  and  keep  in  repair,  at  the  expense  of  such 
person,  a  good,  substantial  bridge  over  such  ditch.  An  inter- 
pretation was  placed  upon  said  sections  968  and  969  by  this 
court.  (City  of  Lewiston  v.  Booth,  2  Idaho,  692,  34  Pac.  809; 
Town  of  Clay  v,  HaH,  25  Misc.  Rep.  110,  55  N.  Y.  Supp.  43; 
Siufjieheam  v.  Montgomery,  3  Idaho,  20,  26  Pac.  125.)  The 
universal  rule,  as  we  understand  it,  is  that  anything  which 
menaces,  endangers  or  puts  in  jeopardy  citizens  passing  along 
the  public  highway  is  a  public  nuisance.  (Idaho  Rev.  Stats., 
sec.  3620,  4529;  Angel  on  High\i'ays,  227;  Parker  v.  Macon,  39 
Ga.  725,  729,  99  Am.  Dec.  486;  State  v.  St.  Louis  Board  of 
Health,  16  Mo.  App.  8;  Bond  v.  Smith,  44  Hun,  219,  222; 
Wood  on  Nuisances,  1;  2  McClain  on  Criminal  Law,  1169; 
State  V,  Louisville  etc,  Co,,  86  Ind.  114;  Waterford  Township 
Co,  V,  People,  9  Barb.  161.)  It  is  a  nuisance  at  common  law 
for  a  person  to  maintain  an  obstruction  in  a  public  highway. 
(Charter  of  Boise  City,  sec.  5,  subds.  8,  14.)  Every  state,  city 
or  town  has  jurisdiction  over,  and  authority  to  compel  persona 
to  remove  and  abate  nuisances  maintained  or  placed  upon  the 
etreets  or  elsewhere,  as  such  authority  comes  within  the  exercise 
of  police  powers,  which  are  necessary  to  the  safety  of  the  public. 
(Theilaifv.  Porter,  14  Lea,  622,  52  Am.  Rep.  173;  Kansas  City 
V.  McAleer,  31  Mo.  App.  333,  336;  Manhatta/if,  Mfg,  etc,  Co,  v. 
Van  Kensen,  23  N.  J.  L.  251 ;  Kennedy  v,  Phelps,  10  La.  Ann. 
227;  Mayor  and  Council  of  Monroe  v,  Oerspach,  33  La.  Ann. 
1011,  2  Dillon  on  Municipal  Corporations,  782 ;  Springfield  v. 
Connecticut  River  etc.  Co.,  4  Cush.  63;  Boston  etc.  Co,  v. 
OreenwicJc  Twp„  25  N.  J.  Eq.  563;  Steams  Co,  v,  St.  Cloud 
etc,  Co,,  36  Minn.  425,  32  K  W.  91;  State  v,  Atkinson,  24  Vi 
448.)  The  defendant  can  acquire  no  right  by  prescription  to 
continue  a  public  nuisance.  (Drew  v.  Hicks  (Cal.),  35  Pac. 
563;  People  v.  Cold  Bun  etc.  Co.,  66  Cal.  152,  56  Am.  Rep. 
80,  and  note,  4  Pac.  1152;  Bowen  v.  Wendt,  103  Cal.  236,  37 
Pac.  149;  Wright  v.  Moore,  38  Ala.  593,  82  Am.  Dec.  731; 
Mills  V.  Hall,  9  Wend.  513;  Pettis  v.  Johnson,  66  Ind.  139; 
Boston  Rolling  Mills  v.  Cambridge,  117  Mass.  396;  State  v. 
Franklin  Falls  Co.,  49  N.  H.  240,  6  Am.  Rep.  513.) 
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George  Ainslie,  John  J.  Blake  and  W.  E.  Borah^  for  Ee- 
epondent. 

At  the  time  when  respondent's  ditch  was  constructed,  the 
land  over  which  it  ran  wa«5  part  of  the  public  domain,  and  Con- 
gress, by  its  acts,  recognized,  acknowledged,  and  confirmed  the 
rights  of  owners  of  canals  and  ditches  constructed  on  the  public 
lan-ds.     (Act  of  C/ongress,  July  26,  1866,  14  Stat,  at  L.  261.) 
As  to  the  canal  of  defendant :  So  far  as  it  ran  through  the  land 
of  the  United  States  it  wew  an  unequivocal  grant  of  the  right 
of  way,  if  it  was  no  more.     As  the  plaintiff's  right  commenced 
subsequent  to  this  statute,  it  took  the  title  subject  to  this  right 
of  way,  and  cannot  now  disturb  it.     (Broder  v.  Natoma  Water 
<6  Mining  Co.,  101  TJ.  S.  274,  citing  Aichinson  v,  Peterson,  20 
Wall.  607;  Basey  v.  Gallagher,  20  Wall.  670;  Forbes  v.  Oracey, 
94  U.  S.  630.)     *'When  a  city  has  acquired  the  fee  and  control 
of  its  streets,  in  trust  for  the  public,  subject  to  the  previous 
grant  and  dedication  of  a  right  of  way  for  an  irrigating  and 
milling  ditch,  it  must  repair  and  render  them  passable,  as  the 
public  necessity  and  convenience  require,  without  interfering 
with  the  rightful  and  accustomed  use  of  the  ditch.'*     (City  of 
Denver  v.  Mullen,  7  Colo.  346,  3  Pac.  693.)     If  a  highway  be 
located  over  watercourses,  either  natural  or  ari:ificial,  the  public 
cannot  shut  up  these  courses,  but  may  make  the  road  over  them 
by  the  aid  of  bridges.     (Perley  v.  Chandler,  6  Mass.  453-457, 
4  Am.  Dec.  159.       To  the  same  effect:  Lowell  v.  Proprietors 
cf  Locks  and  Canals,  104  Mass.  18-28.)     A  canal  company  is 
not  bound  by  the  principles  of  the  common  law,  independent 
of  its  charter,  to  erect  or  maintain  a  bridge  over  the  canal  where 
u  highway  is  laid  out  over  the  same  after  its  construction. 
(Morris  Canal  Co.  v.  State,  24  N.  J.  L.  62 ;  Town  of  Providence 
V.  Dyerville  Mfg.  Co.,  13  R.  I.  45;  Angell  on  Highways,  sec.  67.) 

SULLIVAN",  J. — ^This  action  was  brought  to  recover  $194.80 
alleged  to  be  due  the  appellant,  Boise  City,  for  money  expended 
in  the  construction  of  a  certain  bridge  across  the  reespondent's 
water  ditch,  where  paid  ditch  crosses  Fifth  street  of  said  city. 
The  respondent  answered,  and  the  cause  was  heard  upon  an 
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agreed  stipulation  of  facts.     Judgment  was  entered  in  favor  of 
the  respondent.    A  motion  for  a  new  trial  was  interposed  by 
the  appellant  and  overruled  by  the  court     This  appeal  is  from 
the  judgment  and  the  order  denying  the  motion  for  &  new  trial. 
Several  errors  are  assigned,  all  to  the  effect  that  the  finding 
of  facts  is  not  supported  by  the  evidence.     It  is  admitted  in  the 
agreed  stipulation  of  facts:   Iliat  the  respondent,  the  Boiso 
Eapid  Transit  Company,  is  a  corporation  duly  organized  Mid 
acting  under  the  laws  of  the  state  of  Idaho,  and  has  been  such 
since  the  thirt<^cnth  day  of  August,  1890,  and  since  that  dato 
has  l>een  the  owner  of,  and  has  operated  and  controlled,  the 
water  ditch  referred  to  in  the  complaint    That  the  water  run- 
ning through  said  ditch  is  owned  and  ussed  by  the  respondent 
for  the  purpose  of  carrying  on  and  operating  its  street  railway 
in  said  Boise  City.     That  during  the  year  1863,  the  said  water 
ditch  was  constructed  by  respondent's  predecessow  in  interest^ 
and  has  during  all  of  the  time  since  its  construction  been  run- 
ning in  its  present  course.     That  a  patent  from  the  United 
States    to    the    lands    over    which    said    ditch    extends    was 
issued  to  the  mayor  of  Boise  City,  May  2,  1870.    That  on  the 
eleventh  day  of  January,  1866,  the  appellant  was  duly  incor- 
porated as  a  municipal  corporation  under  the  name  of  "Boise 
City,"  and  at  that  time  said  Fiftti  ertreet  was  laid  out  as  a  street 
and  public  highway,  and  has  ever  since  been  Uised  as  a  street 
and  public  highway  of  said  city,  and  was  within  the  corporate 
limits  thereof,  but  that  said  street  was  not  extended  farther 
south  than  across  Front  street  of  said  city,  until  the  Davis 
addition  became  a  part  of  said  city,  in  the  year  1892.     That 
said  ditch  cmd  ??aid  Fifth  street,  and  the  other  streets  referred 
to  in  said  complaint,  to  wit,  Seventh,  Front,  and  Eighth  streets, 
intersect  and  cross  each  other.    That  on  the  twentieth  day  of 
July,  1899,  a  certain  bridge  across  said  ditch,  located  where 
said  ditch  and  Fifth  street  intersect  each  other,  became  and 
was  out  of  repair  and  dangerous,  and  wholly  unsafe  and  iftsuflS- 
cient  for  public  travel.    That  on  the  twenty-fifth  day  of  July, 
1899,  the  street  commissioner  served   legal  notice  upon  the 
respondent   of  the   dangerous   and   unsafe   condition   of  said 
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bridge,  and  notified  respondent  to  repair  the  same.  That  re- 
spondent failed,  neglected  and  refused  to  do  so.  Thereafter, 
on  August  3,  1899,  said  city  constructed  a  bridge  across  eaid 
ditch  at  said  place  at  its  own  expense,  of  $194.80.  That  said 
respondent  has  been  requested  to  pay  said  sum,  but  has  failed 
and  refused  to  do  so.  That  since  said  notice  was  served  on 
respondent,  it  has  repaired  a  bridge  over  said  ditch  where  said 
ditch  runs  across  said  Eighth  street  The  notice  above  referred 
to  also  notified  respondent  of  the  unsafe  and  dangerous  condi- 
tion of  the  last-mentioned  bridge,  and  notified  respondent  to 
repair  the  same.  That  in  the  year  1894,  appellant  notified  re- 
spondent to  construct  a  bridge  across  «5aid  ditch  where  it  crosses 
said  Fifth  street,  but  that  respondent  failed  and  refused  to  do 
so,  and  thereafter  appellant  constructed  said  bridge  at  his  own 
expense,  and  that  no  proceedings  have  been  had  to  recover  from 
respondent  the  sum  so  expended.  That  respondent  has  not 
built  or  repaired  or  maintained  said  bridge  in  any  way  or  man- 
ner. That  on  the  twelfth  day  of  September,  1890,  the  re- 
spondent received  a  deed  of  conveyance  whereby  said  ditch  was 
conveyed  to  it.  Under  the  foregoing  facts,  counsel  for  respond- 
ent contend  that^  as  its  predecessors  constructed  eaid  ditch  long 
prior  to  the  time  that  said  Fifth  street  was  platted  or  dedicated 
to  the  public  as  a,  street  or  highway,  it  is  the  duty  of  the  city 
to  bridge  said  ditch  at  its  own  expense,  if  the  public  safety  and 
convenience  require  that  to  be  done,  and  that  said  street  was 
dedicated  to  the  use  of  the  public,  subject  to  the  pre-existing 
rights  of  respondent  and  its  predecessors,  and  for  that  reason 
the  dty  must  bridge  &aid  ditch,  if  the  public  necessities  require 
it. 

The  only  question  in  the  case  is.  Upon  whom  devolves  the 
duty  of  constructing  the  bridge  over  respondent's  ditch  across 
Fifth  street?  The  record  shows  that  said  ditch  must  be 
bridged  at  said  crossing,  as  said  ditch  is  shown  to  be  an  obc^truc- 
tion  to  the  free  and  customary  use  of  said  street  by  the  public. 
Said  obstruction  is  a  public  nuisance.  Said  ditch  at  said  point 
may  not  have  been  a  public  nuisance  at  the  time  of  it-?  construc- 
tion, but  conditions  have  changed  since  then.     What  was  noth- 
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ing  but  wild  land,  covered  with  sagebrush,  at  the  date  of  the  con- 
struction of  said  ditch,  has  become  a  thickly  settled  part  of 
said  Boise  City;  and  said  Fifth  street,  where  said  ditch  crosses 
it,  is  very  much  used  by  the  public.  Said  ditch,  unbridged, 
would  be  a  great  obstruction  to  the  free  use  of  said  street,  and 
was  a  public  nuisance. 

Subdivision  8  of  section  3  of  the  charter  of  Boisse  City,  as 
amended  by  the  laws  of  1899  (page  311),  provides,  among  other 
things,  that  the  mayor  and  common  council  shall  have  full 
power  and  authority  within  Boise  City  to  prevent  and  abcU^ 
nuisances,  and  generally  to  determine  and  declare  what  shall 
be  deemed  nuisances,  and  to  provide  for  the  removal  and  abate- 
ment thereof.  The  record  shows  that  said  bridge  across  said 
street  was  in  a  dangerous  and  unsafe  condition ;  that  said  ditch 
was  maintained  by  respondent  in  that  condition;  that  the 
proper  authority  of  said  city  notified  respondent  of  that  fact, 
and  to  repair  said  bridge,  which  it  refused  to  do.  The  mainte- 
nance of  said  bridge  in  its  then  unsafe  condition  obstructed  the 
free  use  of  said  street  by  the  public,  and  was  clearly  a  public 
nuisance,  as  defined  by  sections  3620,  3621  of  the  Revised  Stat- 
utes. While  it  appears  from  the  record  that  said  ditch  was 
constructed  in  ite  present  location  prior  to  the  time  said  Fifth 
street  was  laid  out  across  it  and  dedicated  to  public  use,  it  is 
also  true  that  one  James  H.  Slater  and  his  associates,  who  were 
owners  of  said  ditch  in  1866,  made  application  to  the  territorial 
legislature  of  Idaho,  to  grant  them  a  right  of  way  for  said  ditch 
through  Boise  City,  which  application  was  granted  by  an  act  en- 
titled "An  act  to  grant  James  H.  Slater  and  his  associates  right 
of  way  for  a  water  canal  or  ditch  in  Ada  county,'^  approved  Jan- 
uary 11  A.  D.  1866.  (See  Laws  3d  Sess.,  p.  239.)  The  first  sec- 
tion of  said  act  grants  said  Slater  and  his  associates  a  right  of 
way  for  a  canal  or  ditch,  of  a  capacity  not  to  exceed  three  thou- 
sand inches,  for  a  distance  of  three  miles  from  a  point  then 
marked  as  the  head  of  said  ditch,  on  the  ranch  of  Mooney  &  Co. ; 
thence  through  Front  street,  in  Boise  City ;  and  thence  down  the 
valley  of  Boi^o  river.  The  second  section  provides  that  the  own- 
ers of  such  ditch  may  sell  the  water  conducted  by  said  ditch  for 
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milling,  irrigating  or  other  useful  purposes.  The  third  section 
provides  that  said  grant  shall  continue  ten  years  from  and  after 
the  approval  of  said  act.  The  fourth  section  provides,  in  case 
any  parties  owning  grounds  over  which  the  said  ditch  may  run 
bustain  damage  thereby,  the  manner  and  method  of  assessing 
such  damages.  This  act,  taken  as  a  whole,  indicates  that  said 
ditch  was  not  constructed,  or  at  least  completed,  when  said  act 
was  passed.  But  it  is  a  stipulated  fact,  that  «aid  ditch  was 
constructed  in  1863,  and  this  suit  must  be  decided  on  the  facts 
as  stipulated.  Some  stress  is  laid  on  the  fact  that  the  third  sec- 
tion of  said  a^  provides  that  the  grant  of  said  right  of  way 
should  continue  for  ten  years.  That  fact,  however,  cuts  no 
figure  in  the  determination  of  this  case.  Conceding  that  the 
respondent  and  its  predecessors  in  interest  had  a  perpetual  right 
of  way,  acquired  prior  to  the  incorporation  of  said  city,  and 
prior  to  the  extension  of  said  Fifth  street  over  and  across  said 
ditch  and  right  of  way,  said  right  of  way  and  ditch  were  ac- 
quired, constructed,  procured,  purchased,  and  held  subject  to 
the  restriction  that  said  ditch  muiH  be  so  used  as  not  to  injure 
the  public  Every  right,  from  absolute  ownership  of  property 
to  a  mere  license  or  easement,  is  held  subject  to  the  rule  that  it 
shall  be  so  used  and  exercised  as  not  to  injure  others.  And  the 
rule  is  well  settled  that,  when  a  city  extends  its  limits,  offensive 
trades  and  businesses  must  be  removed  beyond  the  immediate 
neighborhood  of  residences  of  citizens.  {City  of  Kansas  v, 
McAher,  31  Mo.  App.  433;  Wier'»  Appeal,  74  Pa.  St.  230; 
Coates  V.  Mayor  etc.,  7  Cow.  585.)  Though  at  the  same  time 
said  ditch  was  constructed  there  may  have  been  no  necessity  for 
bridging  the  same,  the  owners  were  bound  to  know  that  said 
Boise  City,  through  which  it  ran,  might  become  a  populous  city, 
and  in  such  case  said  ditch  would  become  a  public  nuisance 
unless  it  was  bridged  and  covered  in  places  so  as  to  protect  the 
public  from  danger  and  injury,  and  to  give  the  public  the  free 
use  of  streets.  And  when  that  period  should  arrive,  as  it  i< 
tfshown  by  the  record  it  has,  the  owners  thereof  would  be  amen- 
able to  the  laws  for  the  suppression  of  nuisances.  The  re- 
<«pondent  must  so  conduct  its  said  ditch  business,  and  so  bridge 
Idaho,  Vol.  6-50 
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and  place  guards  about  said  ditch,  ae  to  protect  tlie  public  from 
danger  and  injury  therefrom,  at  its  own  expensa  If  it  does 
not  do  so,  it  comes  in  conflict  with  the  law  for  the  8uppre9si<Hi 
or  removal  of  nuisances,  and  must  yield  to  it  The  police 
power  of  Boise  City  is  amply  sufficient  to  compel  the  inhabit- 
ants or  property  owners  thereof  to  so  conduct  their  affairs  and 
use  their  property  in  a  manner  as  not  to  be  injurious  to  health, 
or  indecent  or  offensive  to  the  senses,  and  not  to  obstruct  the 
free  passage  or  uise  of  streets  in  the  customary  manner. 

But  it  is  argued  by  the  respondent  that  the  act  of  Mareh  15, 
1899,  amending  sections  936,  968  of  the  Revised  Statutes 
(Sess.  Acts  1899,  p.  405),  exempts  respondent  from  maintain- 
ing bridges  over  its  said  ditch,  where  it  runs  over  the  public 
liighway,  in  repair.  To  this  argument  we  reply  that  said  act  is 
prospective  in  its  operation,  and  does  not  apply  to  ditches  and 
canals  that  had  been  constructed  across  public  highways  prior 
to  the  time  said  act  went  into  effect  It  is  doubtful  whether 
the  l^islature  has  power  to  take  away  from  the  public,  by  legis- 
lation, a  right  which  had  vested  in  the  public  prior  to  such 
legislation. 

The  conclusion  we  reach  is  that  it  was  tiie  duty  of  respondent 
to  build  said  bridge,  and  as  it  failed  and  neglected  to  do  so,  and 
the  city  built  it,  the  city  may  recover  the  cost  of  building  the 
same  from  respondent.  The  judgment  is  revei«ed  and  the 
cause  remanded,  with  instructions  to  enter  judgment  in  favor 
of  the  appellant,  as  prayed  for  in  the  complaint.  Costs  of  this 
appeal  are  awarded  to  the  appellant 

Huston,  C.  J.,  and  Quarles,  J.,  concur. 
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(December  28,  1899.) 

REYNOLDS  v.  BOARD  OP  COMMISSIONERS  OP 
ONEIDA  COUNTY. 

[59  Pac.  730.] 

CoNSTTTUTiONAL  Law — DELEGATION  OF  PowER. — A  power  or  function 
vested  in  one  department  body,  board,  or  tribunal  by  express 
constitutional  provision,  cannot  be  delegated  by  such  department, 
body,  board  or  tribunal  to  another  department,  body,  board  or 
tribunal. 

Same— Fixing  Salaries  of  County  Officers.— Act  of  March  2,  1899, 
provides  a  uniform  basis,  reasonable  compensation,  throughout 
the  state,  for  the  fixing  of  salaries  of  county  officers;  is  general  in 
its  operation;  does  not  delegate  legislative  functions,  does  not 
contravene  the  constitution,  and  is  a  valid  act.  Btookey  v,  Boar^ 
of  County  Commrs.,  ante,  p.  542,  57  Pac.  312,  uliirmed. 

Appeals  fbom  Action  of  Commissioners. — ^The  action  of  the  board  of 
commissioners  in  fixing  salaries  of  county  officers,  under  act  of 
March  7,  1899,  is  not  final,  but  subject  to  appeal. 

Same — Findings  of  Fact. — Upon  trial  of  appeal  from  order  of  a 
board  of  county  commissioners,  findings  of  fact  should  be  nuide, 
unless  waived  as  provided  in  section  4406  of  the  Revised  Statutes. 

Judicial  Discbetion. — When  a  board  of  county  commissioners,  in 
exercising  a  discretionary  power,  make  an  order,  such  order  will 
not  be  disturbed  on  appeal,  except  in  case  of  clear  abuse  of  such 
discretion. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Oneida  County. 
D.  W.  Standrod  and  J.  W.  Eden,  for  Appellants. 

It  is  true  that  our  supreme  court  has  suggested  in  the  case  of 
StocJcey  v.  Board  of  County  Commrs,,  ante,  p.  542,  57  Pac.  312, 
that  an  appeal  would  lie  from  these  orders,  the  same  as  in  other 
cafies.  The  question  of  an  appeal  from  an  order  of  this  char- 
acter was  not  before  the  supreme  court  in  that  case,  however, 
and  we  beg  leave  to  submit  that  an  appeal  was  not  contemplatec' 
by  the  statute  known  as  the  "county  salary  bill,**  and  that  ap- 
peals from  orders  of  this  character  have  never  been  allowed  by 
the  courts,  even  under  a  statute  so  broad  as  the  provisions  of  our 
Eevieed  Statutes,  section  1776,  providing  for  appeals  by  "any 
person  aggrieved."     The  power  conferred  upon  the  board  of 
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commissioners  by  the  salary  bill  is  in  the  nature  of  legislative 
— not  in  a  literal  sense  legislative,  but  in  the  broader  sense — 
and  when  the  board  under  this  statute  fixes  the  salaries,  it  acts 
as  a  legislative  body  thus  far  and  does  not  act  judicially.  The 
distinction  between  a  judicial  and  legislative  act  is  well  de- 
fined. The  one  determines  what  the  law  is  and  what  the  rights 
of  parties  are,  with  reference  to  transactions  already  had;  the 
other  prescribes  what  the  law  shall  be  in  future  cases  arising 
under  it.  (Throop  on  Public  Officers,  sec.  532;  Mabry  v.  Baxter, 
11  Heisk.  (Tenn.)  682.)  The  action  of  the  commissioncis  in 
fixing  the  salaries  was  essentially  the  exercise  of  a  legislative 
power,  because  they  established  by  their  order  what  the  law 
should  be  in  the  future,  and  not  what  any  officer  was  entitled 
to  for  services  already  rendered.  (Coolers  Constitutional  Limi- 
tations, 113;  Nebraska  Tel.  Co.  v.  State,  55  Xeb,  627;  Stockey 
V.  Board  of  County  Commrs.,  ante,  p.  642,  67  Pac.  312;  Smith 
V.  Stroihcr,  68  Cal.  194,  8  Pac.  862.)  The  power  to  fix  the 
salaries,  being  a  legislative  function,  cannot  be  given  by  the  legis- 
lature to  the  judiciary.  {Norwalk  St.  Ry.  Co.'s  Appeal,  69 
Conn.  576,  37  Atl.  1080,  38  Atl.  708,  39  L.  B.  A.  794;  Shepherd 
V.  City  of  Wheeling,  30  W.  Va.  479,  4  S.  E.  635.)  An  appel- 
lant, to  obtain  a  reversal  in  cases  which  involve  the  exercise  of 
discretion  must  show  the  denial  of  a  legal  right.  (2  Ency.  of 
PI.  &  Pr.  410;  Howell  v.  Mills,  53  N.  Y.  322.) 

George  E.  Gray  and  Dietrich,  Chalmers  &  Stevens,  for  Be- 
spondents. 

*'Sec.  1776.  An  appeal  may  be  taken  from  any  order,  deci- 
sion or  action  of  the  board  while  acting  in  an  official  capacity, 
by  any  person  aggrieved  thereby,  or  by  any  taxpayer  of  the 
county  when  any  demand  is  allowed  against  the  county,  or  when 
he  deems  any  order,  decision  or  action  of  the  board  illegal  or 
.prejudicial  to  public  interests."  (Stookey  v.  Board  of  County 
Commrs,  ante,  p.  542,  57  Pac.  312.)  But  counsel  say  the  ex- 
pression of  the  court  in  Stookey  v.  Board  etc.  was  unneccessary* 
and  is  mere  obiter.  In  one  sense  possibly  it  was  not  necessary,  but 
in  no  real  sense  is  it  obiter.  Essentially  it  is  a  vital  part  of  the 
decision.  The  court  had  under  consideration  the  constitutional- 
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ity  of  the  act.  The  inference  from  a  careful  reading  of  the  de- 
cision is  irresistible  that  the  court  reached  the  decision  that  the 
act  was  not  violative  of  the  spirit  of  the  constitution,  upon  the 
theory  and  condition,  and  not  otherwise,  that  the  power  con- 
ferred upon  the  board  was  not  absolute,  unreasonable  and 
despotic,  but  a  discretionary  power,  to  be  exercised  in  good  faith 
and  in  reason,  and  subject  to  review  by  the  courts  and  to  such 
theory  and  condition  the  court  concluded  it  best  to  give  definite 
expression, 

QUAKLES,  J.— At  the  general  election  in  1898,  D.  J. 
Reynolds  was  elected  to  the  office  of  clerk  of  the  district  court, 
and  ex-officio  auditor  and  recorder,  in  and  for  Oneida  county; 
P.  C.  Bingham  was  elected  to  the  office  of  sheriff  of  said  county ; 
J.  Ji  Dalley  was  elected  to  the  office  of  superintendent  of  public 
scliools  of  said  county;  and  Alice  Thews  was  elected  to  the  office 
of  treasurer  of  said  county.  At  the  April  meeting,  1899,  of  the 
board  of  county  commissioners  in  and  for  said  county,  said 
board  made  an  order,  under  the  provisions  of  the  act  of  March 
7,  1899  (Sess.  Acts  1899,  pp.  405-407),  fixing  the  salaries  of 
the  different  county  officers  in  and  for  said  county.  The  salaries 
of  the  officers  in  question  were  fixed  by  said  order  as  follows,  to 
wit:  Clerk  of  the  district  court  and  ex-^fficio  auditor  and 
recorder,  at  the  sum  of  $900  per  annum ;  sheriff,  at  $900  per 
annum;  superintendent  of  schools,  at  $500  per  annum;  and 
treasurer,  at  $500  per  annum, — for  1898  and  1899.  From  said 
order  four  several  appeals  were  taken  by  the  officers  above  named, 
respectively,  to  the  district  court,  and  by  stipulation  it  was 
agreed  at  the  commencement  of  the  hearing  in  the  district  court 
that  said  four  appeals  *'might  be  tried  together,  and  that  the 
judgment  entered  by  the  court  might  modify  or  affirm  the  order 
of  the  board  of  commissioners  appealed  from  so  as  to  cover  the 
amount  of  salary  to  be  allowed  the  respective  officers  involved  in 
said  appe&l,  as  though  each  appeal  had  been  heard  separately, 
and  a  separate  judgment  entered  in  each  thereof.'^  The  dis- 
trict court  rendered  judgment  that  the  said  order  of  the  board 
of  county  commissioners  be  modified  as  follows,  to  wit:  "The  de- 
cision of  the  court  is  that  the  order  of  the  board  of  county  com- 
missioners hereto  appealed  from  is  remanded  to  said  board  with 
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instructions  that  they  modify  aaid  order  by  striking  out  from 
the  salary  of  county  treasurer  the  figures  '$500/  and  insert  in 
lieu  thereof  the  figures  '$700^;  strike  out  from  the  salaiy  of 
sheriff  the  figures  '$900/  and  insert  in  lieu  thereof  the  figures 
'$1,400';  strike  out  from  the  salary  of  the  derk  of  the  district 
court  the  figures  '$900/  and  insert  in  lieu  thereof  the  figures 
'$1,500' ;  strike  out  in  the  salary  of  the  superintendent  of  schools 
the  figures  '$500',  and  insert  in  lieu  thereof  the  figures  '$800/ 
Each  party  to  this  action  to  pay  his  own  costs."  From  said 
judgment  of  the  district  court  the  appellants,  the  board  of  county 
commissioners,  appeal  to  this  court. 

•  The  appellants  contend  that  the  judgment  should  be  reversed 
on  four  different  grounds,  viz.:  1.  Because  the  court  erred  in 
overruling  the  objection  of  the  appellants  to  the  introduction  of 
any  evidence;  2.  Because  there  are  no  findings  of  fact  that  sup- 
port the  judgment;  3.  That  the  power  to  fix  the  salaries  in  ques- 
tion ifl  a  legislative  function,  and  therefore  not  reviewable  by 
the  courts;  4.  That  in  making  the  orders  appealed  from  the 
board  of  commissioners  were  exercising  a  discretionary  power, 
and  violated  no  law,  and  tlierefore  'the  said  orders  could  not  be 
reviewed  upon  appeal.  We  will  discuss  the  different  questions 
involved  without  reference  to  the  order  in  which  they  are  stated. 
It  is  a  well-settled  rule  that  a  power  or  function  vested  soldy 
in  one  department,  body,  board  or  tribunal  by  express  constitu- 
tional provision  cannot  be  delegated  by  such  department, 
body,  board  or  tribunal  to  another  department,  body,  board 
or  tribunal.  The  legislature  cannot  del^ate  the  functions 
expressly  vested  in  it  by  the  constitution  to  boards  of  county 
commissioners  or  to  the  judiciary.  If,  as  contended  by 
appellants,  the  act  in  question,  popularly  known  as  the  "Sal- 
ary Bill,"  delegates  to  the  board  of  county  commissioners  in  the 
various  counties  a  legislative  power  in  the  matter  of  fixing  the 
salaries  of  county  officers,  then  the  said  act  should  be  held  un- 
constitutional and  void.  But  we  do  not  so  consider  the  act.  It 
does  not  vest  or  attempt  to  vest  in  the  board  of  commissioners 
the  power  to  make  law.  The  act  in  question  is  of  general  and 
uniform  operation  throughout  the  state.  It  fixes  the  basis  upon 
which  the  salary  of  county   officers  in  each   county  in   the 
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state  is  to  be  fixed.  That  basis  is  the  same  in  each,  and  is  rea- 
Bonable  compensation  for  the  services  to  be  performed,  taking 
into  consideration  the  character  of  the  services,  amount  of  labor 
to  be  performed,  and  such  surrounding  circumstances  as  affect 
the  cost  of  living  and  supporting  one's  self  at  the  county  seat  of 
his  county  compatible  with  the  dignity  of  the  oflBce  to  which 
he  has  been  elected.  We  do  not  think  that  the  legislature  in- 
tended that  any  of  the  ofl&cers  whose  interests  are  involved  should 
receive  such  remuneration  as  is  paid  to  a  common  laborer,  but 
that  their  compensation  should  be  reasonable,  taking  into  con- 
sideration all  of  the  circumstances.  The  duty  which  devolves 
tipon  the  county  commissioners  under  the  act  in  question  is  a 
delicate,  and  will  generally  be  found  to  be  a  difficult,  one.  They 
are  called  upon  to  exercise  a  judicial  discretion,  and  to  act  so 
as  to  carry  out  the  intent  of  the  statute,  with  due  regard  for  the 
rights  and  interests  of  both  office-holder  and  taxpayer.  Their 
action  involves  judicial  discretion.  They  act,  not  as  a  legislative 
"body,  but  qtuisi  judicially.  More  or  less  trouble  will  grow  out  \ 
of  their  actions  under  said  statute.  They  have  conflicting  inter- 
ests to  consider  and  determine.  On  the  one  hand,  office-holders 
will  desire  large  salaries,  while  the  taxpayers  will  desire  the  sal- 
aries fixed  as  low  as  possible.  But  the  interests  of  all — ^both 
office-holder  and  taxpayer — demand  that  salaries  should  be  fixed 
at  such  sums  as  will  reasonably  compensate  each  officer  for  his 
time  and  labor,  taking  into  consideration  the  qualifications  nec- 
'essary  to  be  possessed  by  each  county  officer,  and  the  responsi- 
bilities of  his  office.  All  of  these  matters  should  be  carefully  in- 
Tcstigated  and  determined  by  the  board  of  commissioners.  The 
"board  should  exercise  the  disci-etion  vested  in  it  with  due  regard  i  fijA/tuD 
ioT  the  rights  of  all  parties  concerned.  It  was  not  intended  by'^'***^*^*^^^/^ 
the  legislature  that  the  action  of  the  board  of  commissioners  ^^^|^-^  ^ 
should  be  final,  or  that  such  board  might  act  arbitrarily,  through  -AlU 
mere  whim  or  caprice.  Section  1776  of  the  Bevised  Statutes,  *  * 
«s  amended  by  act  of  February  14,  1899  (Acts  1899,  p.  248), 
provides  that  "an  appeal  may  be  taken  from  any  act,  order  or 
proceeding  of  the  board,  by  any  person  aggrieved  thereby,  or  by 
any  taxpayer  of  the  county  when  any  demand  is  allowed  against 
the  county  or  when  he  deems  any  such  act,  order  or  proceeding 


Digitized  by  VjOOQIC 


792  Beynolds  v.  Board  of  Commrs.  [6  Idaho. 

Opinion  of  the  Court— Qnarles,  J. 

illegal  or  prejudicial  to  public  interests."  And  there  is  nothing 
in  the  salary  bill  (the  act  under  consideration)  which  excepts  it 
from  this  general  rule.  Hence  we  are  compelled  to  hold  that 
it  was  the  intention  of  the  legislature  in  passing  the  act  in  ques- 
tion that  appeak  should  lie  from  orders  made  by  the  board  fix- 
ing salaries  of  county  officers.  In  entertaining  such  appeals^ 
the  courts  are  not  exercising  legislative  functions.  It  was  prop- 
er for  the  court  to  hear  evidence,  and  necessary  for  it  to  do  so. 

There  are  no  formal  findings  in  the  record,  such  as  are  con- 
templated by  section  4405  of  the  Bevised  Statutes.  We  find  an 
expression  of  the  opinion  of  the  trial  judge  in  the  record,  which 
is  designated  "Decision,  findings,  and  conclusions,"  and  which 
ends  with  the  order  hereinbefore  quoted,  as  follows : 

"This  case  is  an  appeal  from  the  order  of  the  board  of  county 
commissioners  fixing  the  salaries  of  certain  county  officers.  The 
point  involved  in  the  appeal  is  whether  the  board  of  county  com- 
missioners abused  the  discretion  invested  in  them  by  the  legisla- 
ture in  fixing  the  salaries  of  said  county  officers.  The  reason 
for  the  legislature  delegating  this  power  and  discretion  to  the 
board  of  county  commissioners  was  the  fact  that  the  different 
counties  of  the  state,  as  to  matters  of  territory,  population,  and 
expense  of  running  the  same,  are  so  widely  different  that  no 
general  legislation  could  cover  the  subject  in  a  way  that  would 
be  right  and  just  to  all  the  counties,  and  for  the  best  interests 
of  the  general  public.  The  business  of  the  counties  must  be 
carried  on  by  the  officials  selected  by  the  people,  and  the  policy 
of  the  law  is  that  such  compensation  should  be  paid  them  as  will 
insure  the  efficient,  business-like,  and  economical  administration 
of  the  ajffairs  of  their  respective  offices  in  a  manner  provided  by 
law.  The  law  requires  that  the  county  officers  shall  keep  their 
offices  open  daily  between  certain  hours,  and  that  certain  ones 
shall  have  their  residence  at  the  county  seat.  The  law  contem- 
plates that  the  time  and  services  of  the  county  officials  shall  be- 
long exclusively  to  the  public  within  official  hours.  Hence  they 
are  effectually  cut  oflE  from  other  avocations.  It  is  not  the  pol- 
icy of  the  law,  the  wish  of  the  people,  or  in  the  interest  of  public 
economy  that  the  compensation  of  county  officials  should  be 
placed  on  a  niggardly  footing,  totally  inadequate  to  the  decent 
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administration  of  public  affairs.  Neither  is  it  the  policy  that 
these  officials  should  be  allowed  extravagant  salaries,  beyond  all 
reason.  But  the  intention  of  the  legislature  was  that  the  boards 
of  county  commissioners  in  the  various  counties  should  take  intd 
coneideration  the  work  and  time  consumed  in  the  various  offices, 
the  expense  connected  with  the  same,  the  self-sustaining  revenue 
therefrom,  the  responsibilities  attached  thereto,  the  bonds  under 
which  the  parties  are  placed,  and  all  the  circumstances  and  con- 
ditions connected  therewith,  and  from  all  these  determine  what 
would  be  a  proper  and  just  compensation  for  their  services.  The 
question  is  not  what  men  could  be  hired  for  to  perform  these 
services,  for  men  cannot  be  hired  to  fill  these  offices.  They  are 
elected  by  the  people;  are  representative  men,  in  whom  the  peo- 
ple have  confidence,  and  whom  the  people  have  said  should  ad- 
minister their  public  affairs  during  the  ensuing  two  years.  The 
question  to  be  determined  is  what  amount  of  annual  salary  shall 
be  paid  them  for  decently,  respectably,  and  officially  represent- 
ing the  welfare  of  the  county,  so  that  they  may  not  only  live 
and  breathe  out  an  existence,  but  also  that  they  may  derive  from 
their  positions  a  fair  and  reasonable  profit,  the  same  as  ordinary 
mortals  have  a  right  to  expect  in  other  affairs  of  life.  The  pub- 
lie  expect  these  officials  to  give  their  time  and  best  energies  to 
their  public  duties,  and  the  people,  in  return,  expect  they  shall 
have  due  and  proper  compensation  therefor.  Stop  all  extrava- 
gances in  county  matters ;  let  honesty,  fidelity,  and  capability  be 
the  ppramount  considerations;  pay  your  county  officials  living 
salaries,  commensurate  with  their  duties  and  responsibilities — 
€uid  the  people  will  say  *Amen'  to  this  kind  of  a  programme,  for 
it  is  right,  and  the  true  policy  of  the  law. 

"After  due  consideration  of  the  evidence  introduced  in  this 
case,  both  by  appellants  and  respondents,  the  court  has  arrived 
at  the  following  findings  of  fact  and  conclusions  of  law  in  the 
appeal  herein  submitted:  1.  That  the  county  commissioners 
fixed  the  salaries  of  the  appellants  herein  on  the  eleventh  day  of 
April,  A.  D.  1899,  respectively,  as  follows:  Treasurer,  $500; 
sheriff,  $900;  clerk  of  district  court,  $900;  superintendent  of 
schools,  $500.  The  order  does  not  state  if  these  salaries  were 
annual,  but  the  court  infers  such  was  the  intention.      2.  The 
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board  of  county  commifisionerB  did  not  take  into  consideration, 
as  they  should,  the  income  derived  from  the  offices  for  the  coun- 
ty, the  time  consumed,  and  nature  of  the  labors  and  responsibili- 
ties attached  thereto,  but  based  their  action  on  a  rigid  zeal  for 
economy  ix>  the  taxpayers,  that  did  injustice  to  the  appellants, 
and  a  policy  that  would  result,  if  persisted  in,  in  placing  the  af- 
fairs of  the  county  in  incompetent  hands,  and  result  in  the  oflS- 
cials  shirking  their  duties.  The  commissioners  did  not  use  their 
discretion  in  this  matter  as  wisely  and  prudently  as  they  should/* 

This  paper  might  be  r^arded  as  findings  of  fact  and  conclu- 
sions of  law,  but,  as  contended  by  appellants,  they  are  not  suffi- 
cient. We  think  the  trial  judge  evinced  a  correct  and  compre- 
hensive view  of  the  object  of  the  statute  under  consideratiou. 
The  true  question  to  be  determined  on  the  appeal  is.  Did  the 
board  of  commissioners  abuse  the  discretion  vested  in  it  in  mak- 
ing the  order  in  question  ?  To  determine  this  question^  it  was 
necessary  to  hear  evidence  bearing  upon  the  numerous  points  to 
be  considered.  And  findings,  when  not  waived  as  provided  by 
section  4405  of  the  Revised  Statutes,  supra,  should  be  made, 
showing  the  facts  upon  which  the  abuse  of  discretion  is  predi- 
cated. The  action  of  the  board  should  not  be  disturbed  unless 
there  is  a  clear  abuse  of  discretion  shown,  which  cannot  be 
shown  merely  by  the  opinion  of  the  district  court. 

Appellants  argue  that  no  law  was  violated  by  the  board,  and 
that  the  respondents  had  no  legal  rights  to  be  violated  at  the 
time  the  salaries  were  fixed ;  that  whatever  legal  right  they  have 
to  compensation  was  created  by  the  order  appealed  from.  We 
do  not  agree  with  this  contention.  The  act  in  question  vests  in 
each  county  officer  in  the  state  the  right  to  compensation  which 
is,  within  the  maximum  and  minimum  prescribed,  reasonable, 
considering  the  circumstances  surrounding  and  affecting  each 
office.  Each  taxpayer  and  office-holder  has  the  right  to  have  the 
board  of  commissioners  in  his  county  exercise  its  discretion  in 
the  matter  of  fixing  such  salaries  as  will  afford  to  each  officer 
reasonable  compensation,  thus  protecting  public  interests*  Each 
taxpayer  also  has  a  legal  right  to  have  the  county  treasury  pro- 
tected against  an  abuse  of  the  discretion  vested  in  the  board,  by 
way  of  profligate  extravagance.  If  the  theory  of  the  appellants  be 
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tjorrect,  that  the  action  of  the  board  is  final  and  cannot  be  re- 
viewed by  the  courts,  the  taxpayers  in  one  of  the  smaller  counties 
may  see  the  salaries  fixed  at  the  maximum,  without  regard  to  the 
amount  of  labor  to  be  performed,  or  other  circumstances,  con- 
trary to  public  interests,  and  be  powerless  to  remedy  the  wrong. 
Xo  such  thing  was  contemplated.  The  theory  upon  which  the 
•case  of  Stoohey  v.  Board  of  County  Commrs.,  ante,  p.  542,  67 
Pac.  312 — which  is  hereby  affirmed — was  decided,  is  that  the 
boards  of  commissioners  must,  within  the  discretion  vested  in 
them,  allow  reasonable  compensation  by  way  of  annual  salaries, 
when  acting  under  the  provisions  of  the  act  in  question.  It 
was  only  upon  the  theory  that  we  could  hold  said  act  to  be  gen- 
eral and  not  special  legislation.  Under  this  theory,  the  act  is 
uniform  in  its  operation  throughout  the  state.  Under  any 
other  theory,  we  would  be  compelled  to  hold  it  local  and  spe- 
cial, and  inhibited  by  the  constitution.  While  it  seems  that 
the  board  of  commissioners  fixed  the  salaries  in  question  very 
low,  and  while  the  amounts  fixed  by  the  district  court  do  not 
seem  extravagant,  yet  it  does  not  sufficiently  appear  from  the 
record  before  us  that  the  board  of  oommissicmers  abused  its 
discretion  in  making  the  order  appealed  from.  The  cause  is 
remanded  to  the  district  court  for  further  proceedings  con- 
sistent with  the  views  herein  expressed;  each  party  to  pay  its 
cwn  costs  upon  this  appeal. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


(January   16,   1900.) 

STOCKER  V.  KIRTLEY. 
[69  Pac.  891.] 

Fhactice — Injunction — Damages. — In  a  case  when  a  perpetual  in- 
junction is  prayed  for,  and  alao  damages,  the  court  must  try  the 
issue  raised  as  to  the  injunction,  and,  on  demand  of  either  party, 
submit  the  question  of  damages  to  a  jury  and  thereafter  enter  the 
proper  judgment. 

Same — Causes  Cannoi  be  Tbied  Piece-meal. — It  is  error  to  try  the 
issue  as  to  the  injunction,  enter  judgment  thereon,  and  continuo 
the  question  of  damages  to  a  subsequent  term  of  the  court. 
Causes  cannot  thus  be  tried  piece-meal. 
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Same — Evidence. — ^AU  who  are  neither  parties  to  a  judgment  nor  the 
privies  to  such  parties  are  not  bound  by  such  judgment. 

CouBT  Must  Grant  any  Relief  Embraced  Within  the  Issues. — 
Under  the  provisions  of  section  4353  of  the  Revised  Statutes,  when 
an  answer  is  filed,  the  court  may  grant  any  relief  consistent  with 
the  case  and  embraced  within  the  issues. 

Water  Right — ^Ditch. — One  may  own  a  ditch,  without  owning  a  water 
right   and  may  protect  it  from  injury. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court,  Lemhi  County. 

Bedwine  &  Boyd,  for  Appellant. 

The  court  erred  in  admitting  the  judgment-roll  in  the  action 
of  Michael  Boyle,  Thomas  Boyle  and  Murray  Williafns  v. 
Thomas  McOnrvey  and  others.  It  is  an  elementary  principle  of 
law  that  a  judgment  can  have  no  binding  force  upon  anyone 
a  stranger  to  the  action.  (2  Black  on  Judgments,  sec.  600.) 
The  evidence  having  shown  clearly  that  the  company  used  all 
the  water,  it  waa  competent  to  prove  the  declarations  of  the  users 
under  a  claim  of  ownership  by  adverse  user.  These  declara- 
tions would  be  the  strongest  possible  evidence  tending  to  prove 
adverse  user.  Bearing  upon  this  point,  we  refer  to  Cannan  v. 
Stockmon,  36  Cal.  536,  95  Am.  Dec.  206 ;  Lick  v.  Diaz,  44  CaL 
479 ;  Stockton  8av.  Bank  v.  Staples,  98  Cal.  189,  32  Pac.  937 ;  1 
Am.  &  Eng.  Ency.  of  Law,  304,  note.  If  an  injunction  should 
be  granted  for  every  slight  damage  as  the  facts  in  this  case  clear- 
ly show,  the  leading  industry  would  be  greatly  retarded  for  there 
is  scarcely  a  mining  stream  in  this  part  of  the  state  not  used 
for  mining  purposes.  Injunction  does  not  necessarily  follow 
damages.  {Kohb  v.  Carnegie  Brothers  &  Co.,  146  Pa,  St.  324, 
27,  Am.  St.  Eep.  694,  22  Atl.  649 ;  High  on  Injunctions,  sees. 
749,  752 ;  Lindley  on  Mines,  sec.  842 ;  Fitzpatrick  v.  Montgom- 
ery, 20  Mont.  181,  63  Am.  St.  Rep.  622,  50  Pac  416.)  This 
court  has  power  to  order  such  judgment  as  the  evidence  war- 
rants. In  chancery  cases,  the  supreme  court,  on  appeal,  has 
full  power  to  correct  the  errors  of  the  court  below  in  whatever 
shape  or  by  whatever  party  the  appeal  is  taken  up.  (Orayson  t\ 
Guild,  4  Cal.  122;  Idaho  Rev.  Stats.,  sec.  3818;  McAfee  v,  Rey- 
nolds, 130  Ind.  33,  30  Am.  St.  Rep.  194,  28  N.  E.  423.) 
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John  H.  Pagdham  and  W.  T.  Beeves,  for  Bespondent. 

The  well-settled  rule  of  law  that  the  refusal  of  the  court  to 
grant  a  new  trial  will  not  be  reviewed  on  appeal,  unless  there  is 
a  gross  abuse  of  discretion,  the  motion  being  addressed  to  the 
sound  discretion  of  the  trial  couri;.  {Speck  v.  Eoyt,  3  Cal.  421 ; 
Hastings  v.  Steamer  U.  S.,  10  Cal.  341 ;  Oerald  v,  Brunswick  & 
Balke  Co.,  67  Cal.  124,  7  Pac.  306;  Pico  v.  Cohn,  67  Cal.  268,  7 
Pac.  680 ;  Pierce  v.  Scliaden,  65  Cal.  406 ;  Phelps  v.  Union  etc. 
Co.,  39  Cal.  410;  Paciiic  etc.  Co.  v.  Telegraph  Co.,  79  Cal.  340, 
21  Pac.  840.)  We  contend  that  if  there  is  a  conflict  of  evidence 
this  court  will  not  interfere  with  the  findings;  that  before  this 
court  will  review  the  action  of  the  lower  court  in  this  regard 
there  must  be  a  failure  of  evidence  on  the  fact  found.  (Speck 
V.  Eoyt,  3  Cal.  421;  Wheeler  v.  Hays,  3  Cal.  287;  CoZe  v.  Bacon, 
63  Cal.  671;  Putman  v.  Lamphire,  36  Cal.  151.)  No  party  has 
the  right  to  so  pollute  the  waters  of  a  stream,  by  depositing  tail- 
ings therein,  so  that  in  using  it  below  for  agricultural  purposes 
the  land  would  be  injured  and  made  unfit  for  use  on  account  of 
sand,  sediment  and  debris  settling  thereon  and  in  support  of  this 
contention,  we  cite  the  following  authorities:  Fitzpatrick  v. 
Montgomery,  20  Mont.  181,  63  Am.  St.  Eep.  622,  50  Pac.  416; 
Hobbs  V.  Canal  Co.,  66  Cal.  161,  4  Pac.  1147;  People  v.  Gold 
Run  Co.,  66  Cal.  138,  56  Am.  Eep.  80,  and  note,  4  Pac.  1152; 
Levaroni  v.  Miller,  34  Cal.  231,  91  Am.  Dec.  692,  and  note; 
People  V.  Elk  River  Mill  etc.  Co.,  107  Cal.  214,  48  Am.  St.  Rep. 
121,  40  Pac.  486;  Woodyea^-  v.  Schaefer,  57  Md.  1,  40  Am.  Bep. 
419;  Robinson  v.  Coal  Co.,  57  Cal.  412,  40  Am.  Eep.  118;  CoU 
umbus  etc.  Co.  v.  Tucker,  48  Ohio  St.  41,  29  Am.  St.  Eep.  528, 
and  note,  26  N.  E.  630 ;  Mississippi  Mills  Co.  v.  Smith,  69 
Miss.  299,  30  Am.  St  Eep.  546,  and  note,  11  South.  26.  Al- 
though appellant  is  conducting  a  lawful  business  it  must  be  con- 
ducted in  a  lawful  manner  and  not  so  as  to  injure  others.  {Hobbs 
V.  Amador  etc.  Co.,  6ii  Cal.  161,  4  Pac.  1147,  and  authorities 
there  cited.) 

SrLLIVAN",  J. — This  is  an  action  to  enjoin  the  defendant 
(who  id  appellant  here)  from  running  placer  mining  debris,  con- 
sisting of  rock,  sand,  gravel,  and  sediment,  into  plaintiff's  irri- 
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gating  ditch  and  upon  his  land,  and  for  damages.  The  com- 
plaint specifically  prays  for  $400  damages  for  a  perpetual  in- 
junction, and  "for  such  other  proper  and  equitable  relief  bb  to 
the  court  shall  seem  meet,  and  for  costs  of  suit/*  Among  other 
allegations,  the  complaint  alleges  ownership  in  the  plaintiff  of  a 
certain  water  right,  consisting  of  one  hundred  and  forty  inches^ 
of  the  water  of  Kirtley  creek,  but  no  specific  prayer  for  a  decree 
to  that  effect  is  contained  in  the  complaint.  The  anewer  con- 
tains a  denial  of  the  material  allegations  of  the  complaint,  and^ 
as  a  separate  defense,  sets  up  title,  acquired  by  adverse  user,  to 
all  of  the  water  of  said  creek.  When  the  cause  came  on  for 
trial,  counsel  for  appellant  demanded  that  the  issue  made  as  to 
damages  be  first  tried  hy  a  jury,  which  demand  the  court  denied, 
and  proceeded  to  try  the  issues  as  to  the  respondent's  right  to  a 
perpetual  injunction,  and  as  to  the  amount  and  priority  of  his 
water  right,  upon  which  issues  the  court  made  its  findings  of 
fact  and  conclusions  of  law,  and  entered  judgment  and  decree 
in  favor  of  the  respondent,  perpetually  enjoining  the  appellant, 
and  decreeing  the  priority  of  his  water  right  to  the  extent  of  one 
hundred  and  forty  miner's  inches.  The  issue  for  damages  was 
continued  for  the  term,  and  a  motion  for  a  new  trial  denied. 
This  appeal  is  from  the  judgment,  and  an  order  denying  the 
motion  for  a  new  triaL 

We  shall,  in  limine,  advert  to  the  manner  in  which  this  caf^ 
was  tried.  The  complaint  states  but  one  cause  of  action,  and 
the  claim  for  damages  is  incidental  to  that.  The  court  should 
have  tried  the  equitable  part  of  this  action,  and  thereafter,  if  a 
jury  was  demanded  to  try  the  issue  of  damages,  submitted  that 
qu^on  to  a  jury.  After  verdict,  the  court  ought  to  have  made 
its  findings  of  fact  and  conclusions  of  law,  and  entered  judg- 
ment accordingly.  Such  actions  as  this  must  not  be  tried  piece- 
meal, and  several  judgments  entered;  that  is,  the  material  is- 
sues must  all  be  tried  and  found  upon  before  judgment  is  en- 
tered, else  one  material  issue  might  be  tried,  and  judgment  en- 
tered thereon,  and  the  other  issues  postponed  until  a  subsequent 
term  of  court,  and  then  another  issue  or  cause  of  action  tried, 
and  judgment  entered  thereon,  and  other  causes  of  action,  if 
any  are  pleaded,  continued  to  a  subsequent  term,  and  so  on  to 
the  end     This  procedure  would  of  necessity  require  repeated  ap- 
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peals  in  the  same  action,  when,  if  all  of  the  material  issues  were 
tried  before  judgment  was  entered,  but  one  would  be  needed. 
Our  practice  acts  do  not  contemplate  that  actions  shall  be  tried 
in  that  way. 

The  admission  in  evidence  of  the  judgment-roll  in  the  case 
of  Boyle  et  al.  against  McGarvey  et  al.  is  assigned  as  error. 
The  appellant  was  not  a  party  or  privy  to  that  suit,  and  it  is 
elementary  that  a  judgment  can  have  no  binding  force  upon  one 
not  a  party  or  privy  to  the  action  in  which  such  judgment  is 
rendered.  (2  Black  on  Judgments,  sec.  600.)  Counsel  for  re- 
spondent contend  that  said  judgment-roll  was  introduced  for 
the  purpose  of  corroborating  the  evidence  of  respondent  as  to 
the  date  from  whence  his  water  right  began,  and  was  proper  for 
that  purpose.  The  date  of  the  location  and  appropriation  of 
said  water  was  a  fact  to  be  proved  by  respondent,  and  he  pro- 
duced on  the  trial  his  grantor  and  predecessor  in  interest,  who 
testified  that  he  cultivated  and  irrigated  twenty-five  acres  of  re- 
spondent's said  land  in  1873,  and  increased  the  acreage  in  culti- 
vation r.ora  year  to  year  thereafter  until  1894,  when  he  sold 
said  land  to  plaintiff.  That  witness  could  have  testified  as  to 
the  amount  of  water  he  used  on  said  land,  and  appropriated  for 
the  use  thereon,  and  that  would  be  the  best  evidence  of  the  date 
of  such  appropriation.  The  court  erred  in  admitting  said  judg- 
ment-roll. 

The  fourth  and  fifth  findings  of  fact  are  assigned  as  error, 
which  findings  are  to  the  effect  that  plaintiff  and  his  predecessors 
in  interest  appropriated  one  hundred  and  forty  inches  of  the 
waters  of  Kirtley  creek,  and  he  is  entitled  to  tha  continuous 
flow  of  said  water,  and  has  superior  right  thereto.  We  have  not 
found  sufficient  evidence  in  the  record  to  support  said  findings, 
and  apparently  the  trial  court  based  said  findings  on  said  judg- 
ment-roll. If  plaintiff  and  his  predecessors  in  interest  located 
and  appropriated  one  hundred  and  forty  miner's  inches  of  the 
water  of  said  creek,  and  applied  the  same  to  a  beneficial  use  upon 
his  said  land,  he  can  show  that  fact  by  competent  evidence.  It 
cannot  be  shown  by  the  judgment-roll  in  an  action  to  which  ap- 
pellant was  not  a  party  or  privy. 

The  refusal  of  the  court  to  admit  in  evidence  the  deed 
Irom  James  L.  Kirtley  and  wife  to  the  Michigan  Gold  Mining 


Digitized  by  VjOOQIC 


800  Stocker  v.  Kirtley.  [6  Idaho, 

Opinion  of  the  Court — Sullivan,  J. 

Company  is  assigned  as  error.  Said  deed  purports  to  convey 
certain  placer  mining  ground,  situated  on  Kirtley  creek,  extend- 
ing about  three  miles  along  said  creek,  and  all  ditches,  water 
rights  etc.,  used  in  connection  with,  and  appertaining  to,  said 
placer  claims.  The  appellant  in  his  answer  avers  a  right  to  the 
prior  use  of  all  of  the  waters  of  said  creek  acquired  by  adverse 
user,  but  he  nowhere  avers  that  he  acquired  such  right  by  prior 
location  and  appropration,  and  we  are  unable  to  see  wherein  or 
how  said  deed  can  be  relevant  to  any  issue  made  by  the  plead- 
ings. Appellant  avers  that  he  and  his  predecessors  in  interest 
liave  used  all  of  the  waters  of  said  creek  for  the  ten  years  last 
past,  and  bases  his  right  on  adverse  user.  Said  deed  bears  date 
June  9,  1887 — about  twelve  years  prior  to  the  fih'ng  of  the  an- 
swer.    There  was  no  error  in  excluding  it. 

The  primary  object  of  this  action  was  to  restrain  appellant 
from  filling  respondent's  ditch  with  placer  mining  debris,  from 
running  the  same  on  his  land,  and  for  damages.  Those  are  the 
only  reliefs  specifically  prayed  for.  But  since  an  answer  has 
been  filed,  and  respondent's  prior  and  superior  right  to  one  hun- 
dred and  forty  inches  of  the  water  of  said  creek  is  alleged  in  the 
complaint,  under  the  prayer  for  general  relief,  the  court  may 
settle  that  issue.  Section  4353  of  the  Kevised  Statutes  provides 
that,  in  a  case  where  an  answer  is  filed,  the  court  may  grant  any 
relief  cons!<?tont  with  the  case  made  by  the  complaint,  and  em- 
braced within  the  issue.  However,  in  this  case  it  is  not  essential 
to  the  recovery  of  the  specific  relief  prayed  for  that  respondent 
establish  the  allegations  of  his  complaint  as  to  his  prior  and 
superior  right  to  any  of  the  waters  of  said  creek,  as  one  may  own 
a  ditch,  or  a  ditch  and  land,  independent  of  a  water  right,  and 
may  protect  them  from  injury.  The  judgment  of  the  court  be- 
low is  reversed  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  expressed  in  this  opinion.  Each 
party  mu5t  pay  one-half  of  the  costs  of  this  appeal. 

Huston,  C.  J.,  concurs. 

Quarles,  J.,  did  not  sit  at  the  hearing  of  this  caae,  and 
took  no  part  in  the  decision  thereof. 
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ACKNOWLEDGxMENTS. 

1.  Certificate  of  Aoknowledoment. — ^A  certificate  of  acknowledgment 

which  substantially,  complies  with  the  provisions  of  the  statutes 
is  sufficient.     (Curtis  v.  Bunnell  etc.  Inv.  Co.,  298.) 

2.  Acknowlfjiqment  of  Mabkied  Woman. — The  acknowledgment  of  a 

married  woman  must  be  taken  in  substantial  compliance  with  the 
provisions  of  section  2Uo(i  of  the  Kevised  Statutes.  (Wilson  v. 
Wilson.  C9I.) 

3.  Cebtificate  of  Acknowledgjient  of  Mabbied  Woman. — ^A  substan- 

tial compliance  with  the  provisions  of  section  2960  of  the  Revised 
Statutes  in  the  certificate  of  acknowledgment  of  a  married  woman 
is  all  that  is  necessary.     (Christensen  v.  Hoi  lings  worth,  87,  94.) 

4.  Mobtqaoe — ^Mabbied  Woman — Acknowledgment. — Where  a  certifi- 

cate of  acknowledgment  of  a  married  woman  is  valid  on  its  face,  and 
is  attacked  on  the  ground  that  it  is  false,  the  validity  of  the  cer- 
tificate will  be  sustained,  unless  the  proof  of  the  falsity  is  clear 
and  convincing,  and  establishes  the  fact  beyond  a  reasonable  doubt. 
(Gray  v.  Law,  659.) 
^.  Same — Cebtificate  of  Pboof. — ^Public  policy  requires  a  certificate  of 
acknowledgment,  if  in  proper  form,  to  prevail  over  the  unsup- 
ported evidence  of  the  grantor,  and  especially  is  that  true  where 
the  grantor  admits  that  she  signed  the  instrument  to  which  such 
certificate  belongs.     (Gray  v.  L-aw,  659.) 

See  Homestead,  2. 

ADMINISTRATORS. 
Bee  Executors  and  Administratora. 

AGENCY. 
See  Principal  and  Agent. 

ALIBI. 
See  Criminal  Law,  2,  3. 
Idaho,  Vol.  6-51  (801) 
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ANIMALa 
See  Railroads. 

ANSWER. 
See  Pleading. 

APPEAL  AND  ERROR. 
In  General. 

1.  PBAcncE— Appeai^ — ^Damages — ^Laches. — ^A  party  taking  an  appeal 

and  failing  to  furnish  a  record  of  the  case  within  the  time  pre- 
scribed by  law,  and  the  rules  of  courts  is  manifeetly  for  delay 
and  subjcote  the  party  to  damages.     (Day  y.  Gridley,  489.) 

2.  F0R£CLO3UR£ — R£(X)BD  OX  APPEAI.  FROM  JUDO^IE^^T — SfECIAL  VeBDICT 

— Findings  by  the  Coubt — Conflict  of  Evidence. — Unless  the 
record  contains  the  evidence,  this  court  cannot  determine  whether 
the  sp<H:ia1  verdict  of  a  jury,  or  the  findings  of  fact  by  the  court 
are  siipp(>rt(d  by  the  evidence.  (Zion's  etc.  Mercantile  Institutioo 
V.  Armstrong,  464.) 

3.  Appeal — Statement  t)N   ^Iotton   for   New   Trial. — ^Under  section 

4818,  Revised  Statutes  of  Idaho,  providing  that  any  otatement 
used  on  motion  for  a  new  trial  may  be  considered  on  an  appeal 
from  a  final  judgment,  what  purports  to  be  a  statement  on  motion 
for  new  trial  cannot  be  considered,  it  not  appearing  that  any  mo- 
tion for  a  new  trial  was  made.      (Steffy  v.  Esler,  228.) 

4.  ^Vppeal — OKUEk  SusTAiMNo   Demcrrer— COUNTERCLAIM. — ^An    Order 

sustaining  a  demurrer  to  a  counterclaim  set  forth  in  an  answer 
may  be  reviewed  on  an  appeal  taken  from  the  final  judgment  in  the 
'  action  by  the  defendant.  (Miller  v.  Hunt,  523.) 
6.  Rehearing — Interlocutory  Orders. — A  petition  for  rehearing  will 
not  lie  in  case  of  preliminary  or  interlocutory  orders,  made  by 
the  supreme  court.  It  is  only  in  case  of  a  final  decision  that 
petitions  for  rehcaiiug  will  be  considered.     (Prout  v.  Mounce,  590.) 

6.  Certificate  to  I'ran  script. — Certificate  of  counsel  for  respective  pjr- 

ties  to  transcript  to  the  effect  that  the  transcript  is  correct  and 
contains  all  the  evidence,  held,  sufficient,     i  Wilson  v.  Wilson,  697.) 

Reversal. 

7.  CoNFLi.rr  of  Testimony — Garnishee. — Where  there  is  a  substantial 

conflict  in  the  testimony,  the  verdict  of  the  jury  will  not  be  dis- 
turbed on  appeal.     (Simpson  v.  Remington,  68i.) 

8.  On    appeal,  a    judgment  in    favor  of    the    defendant  will  not  be 

disturbed  where  the  complaint  fails  to  state  a  cause  of  action. 
(OUig  V.  Orr,  474.) 

9.  Harmless  Error.— A  judgment  will  not  be  reversed  for  harmless 

error.     (Barnes  v.  Pitta  Agricultural  Works,  269.) 
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APPEAL  AND  ERROR   (ConUnued). 
Notice  of  Appeal, 

10.  Notice  to  Dishibs  Appeal — Sekviceof  Notice  of  Appeal. — Admis- 
sion of  service  of  notice  of  appeal  by  one  defendant  within  the 
time  required  by  law  for  service  of  notice  is  equivalent  to  ser- 
vice.    (Wilson  V.  Wilson,  697.) 

11.  Same — Voluntaby  Appearance— Jurisdiction. — Admission  of  due 
service  of  notice  of  appeal  is  a  waiver  of  irregular  service,  and 
when  a  party  voluntarily  appears  in  court  he  will  be  subject  to 
the  same  jurisdiction  as  if  brought  in  by  regular  process.  (Wil- 
son V.  W'ilson,  597.) 

12.  SAMi>-  Service  of  Statement. — Co-respondents  cannot  take  advan- 
tage of  failure  of  appellant  to  serve  statement  on  motion  for  a  new 
trial  on  one  of  their  co-respondents,  such  co-respondent  having 
failed  to  do  so.     (Wilson  v.  Wilson,  697.) 

13.  Practice — Nonjoinder  of  Parties — Adverse  Party. — ^In  an  appeal 
by  one  of  two  defendants  from  a  judgment  and  decree  of  fore- 
closure, wherein  a  joint  judgment  was  rendered  against  both, 
the  defendant  not  joining  in  the  appeal  is  an  adverse  party,  and 
should  be  served  with  notice  of  appeal.  (Lewiston  Nat.  Bank  v. 
Tefft,  104.) 

Bonds  and  Undertakings, 

14.  Undertaking  on  Appe.4L. — When  the  clerk  certifies  that  a  sufficient 
undertaking  on  appeal  in  due  form  of  law  has  been  filed,  the 
appeal  will  not  be  dismisbed  on  motion,  unless  a  certified  copy 
of  such  undertaking  is  presented  and  it  is  thus  shown  that  the 
undertaking  is  not  in  due  form  of  law.     (Wilson  v.  Wilson,  597.) 

16.  Appeal —Undertaking  on  Appeal — Foreclosure  of  Mortgage — 
Stay  of  Execution. — On  appeal  from  a  judgment  for  foreclosure  of 
a  mortgage  upon  personal  property,  an  undertaking  in  the  sum  of 
$300  is  sufficient  to  stay  the  execution  of  the  judgment  pending 
the  appeal,  and  if  the  district  court  requires  the  appellant  to  give 
a  further  undertaking  to  stay  execution,  such  undertaking  is  void 
and  cannot  be  enforced  against  the  sureties  therein.  (Barnes  v. 
Buffalo  Pitts  Co.,  519.) 

16.  Undertaking  on  Appeal — ^Void  for  Uncertainty. — On  an  appeal 
from  a  judgment  and  from  an  order  sustaining  a  demurrer  to 
defendants'  amended  answer  and  undertaking,  which  provides 
'that  said  appellants  will  pay  all  damages  and  costs  which  may 
be  awarded  against  them  on  the  appeal  or  on  a  dismissal  thereof, 
only,  without  reference  to  either  appeal  is  insufficient.  (Wallace 
V.  McKinlay,  95.) 
See  Certiorari;  Counties,  9,  10;  Exceptions,  Bill  of;  New  Trial, 

APPEARANCE. 
See  Appeal  and  Error,  11. 
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ASSIGNMENT. 
See  Judgments,  8. 

AlTACIpfENT. 

1.  Attachatent  Levy. — ^The  provisions  of  the  statute  in  regard  to  the 

levy  of  a  writ  of  attachment  must  be  substantially  complied  with 
in  order  to  create  a  lien  under  the  attachment.  (First  Nat.  Bank 
V.  Sonnelitiier,  21.) 

2.  Notice  of  Levy — SumciENcr  of  Descbiftion. — ^The  notice  of  the 

levy  of  attachment  required  by  the  statute  to  be  tiled  in  the  county 
recorder's  oilico,  must  describe  the  property  sufficiently  to  identify 
the  property  so  that  a  purchaser  can  tell  from  the  notice  itself 
what  property  he  is  buying.  (First  Nat.  Bank  v.  Sonnelitner,  21.) 
8.  Same — ^Pabol  Evidence. — ^Parol  efvidence  is  not  admissible  to  cure 
a  dericription  in  a  notice  of  levy  and  attachment  when  the  descrip- 
tion is  vague  and  uncertain.     (First  Nat.  Bank  v.  Sonnelitner,  21.) 

See  Corporations,  2,  3. 

ATTORNEYS. 

1.  CouNTT  Commissioners— Emploting  Counsel  for  County. — On  an 

appeal  from  the  action  of  a  board  of  county  oommissioners  in  em- 
ploying counsel  to  represent  the  county  in  litigation  instituted 
on  behalf  of  the  county,  no  abuse  of  discretion  by  the  board  ap> 
pearing,  their  action  will  not  be  disturbed.  (Anderson  v.  Shoshone 
County,  76.) 

2.  Attorney's  Fees. — A  stipulation,  in  a  mortgage  for  an  attorn^ 

fee,  in  case  of  suit  brought,  is  valid,  but  should  be  enforced  only 
for  a  reasonable  fee.  (Warren  v.  Stoddart,  692.) 
8.  Same— How  Court  to  Determine  What  is  a  Eeasonab££  Fee.— 
The  court,  in  determining  what  fee  is  reasonable,  may  take  into 
consideration  the  amount  actually  paid  or  agreed  to  be  paid, 
if  any  such  agreement  was  entered  into,  also  should  take  into 
consideration  the  importance  of  the  suit,  the  amount  involved,  the 
nature  and  extent  of  the  work  and  labor  in  the  preparation  and 
trial  of  the  action  and  any  other  facts  that  would  assist  the 
court  in  arriving  at  a  right  conclusion  as  to  what  would  be 
a  reasonable  fee.     (Warren  v.  Stoddart,  692.) 

4.  Sa^ib — When  Fee  not  -\llowed. — ^No  judgment  should  be  allowed 
for  attorney's  fees,  unless  the  attorney  has  or  is  entitled  to  re- 
ceive it  himself.  No  fee  should  be  allowed  of  which  the  pUintifl 
is  to  receive  a  part.     (Warren  v.  Stoddart,  692.) 

See  Trial,  1-3;  Usury,  6. 

AUTOPSY. 
See  Coroner's  inquest. 
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BALLOTS. 
See  Elections. 

BANKRUPTCY. 

Bankbuptct — Bond  of  Assignee — Breach  of  Bond. — In  an  action 
upon  the  bond  of  an  assignee  in  banlcruptcy,  where  the  trial 
court  flndB  that  asfsets  to  the  amount  of  $2,005  of  the  bankrupt'^ 
estate  have  been  received  by  the  assignee,  that  all  of  the  proceed- 
ings required  by  statute  have  been  followed  up  to  enforce  an 
accounting  by  the  assignee,  but  that  such  assignee  has  failed 
and  neglected  to  account  for  such  assets,  a  finding  by  the  court 
that  such  failure  on  the  part  of  the  assignee  constitutes  a  breach 
of  the  bond  is  not  error.  (First  Ma4;.  Bank  of  Moscow  v.  Martin, 
204.). 

BANKS  AND  BANKING. 

1.  Insolvent  Bank — Creditobs  of. — The  creditors  of  an  insolvent  bank 

are  not  entitled  to  share  pro  rata  in  public  money  deposited  in 
such  bank.     (State  v.  Thum,  323.) 

2.  Public  Monet — ^Tbcst  Fund,  When  Deposited  in  Bank. — ^Belongs 

TO  Tbue  Owneb. — Public  money  deposited  by  a  public  officer  in 
a  bank  becomes  a  trust  fund,  and  not  part  of  the  estate  of  the 
bank,  and,  in  case  of  the  insolvency  of  the  bank,  its  receiver  must 
treat  such  fund  as  the  property  of  the  true  owner,  and  not  of  the 
bank.     (State  v.  Thum,  323.) 

3.  Check — Presumptions. — The  law  presumes  that  the  drawer  of  a 

check  has  funds  in  the  hands  of  the  drawee  to  satisfy  the  check. 
(Fox  T.  Rogers,  710.) 

4.  Allegations   of   Ck)MPLAiNT — Presentment   of   Checks. —A   com- 

plaint, seeking  judgment  upon  certain  checks,  averred  facts  show- 
ing that  the  payee  received  the  checks  in  a  county  adjoining  the 
one  in  which  the  drawer  was  doing  business,  sixteen  days  before 
the  drawer  failed  and  became  insolvent,  but  did  not  allege  pre* 
sentment  or  any  fact  excusing  presentment,  or  any  fact  showing 
reasonable  effort  to  present  such  checks.  Held,  on  general  de- 
murrer that  said  complaint  did  not  state  a  cause  of  action.  (Fox 
V.  Rogers,  710.) 

BENEVOLENT  CORPORATION. 
See  Corporatioiis,  3, 

BILL  OF  EXCEPTIONS. 
Bee  Exceptions,  Bill  of. 

bUjL  of  review. 

See  Review,  Bill  of. 
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BILLS  AND  NOTES. 
TRAifSTEhFE — .VssToi^OB. — ^Wliere  a  promissory  note  payable  "to  order" 
ifl  transferred  without  indorsement,  the  transferee  acquires  only 
the  equitable  title  and  can  only  recover  subject  to  the  defenses 
that  were  available  against  his  assignors.  (Warren  v.  Stoddart, 
692.) 

See  Banks  and  Banking,  3,  4. 

BOARD  OF  ACCOUNTANTS, 
See  Counties,  2-4. 

BOARD  OF  EQUALIZATION. 
See  Taxes — Board  of  Equalization. 

BONDS. 
See  Counties,  8. 

BONDS  AND  UNDERTAKINGS. 
See  Principal  and  Surety. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  BuiLDiNo  AND  LoAN  ASSOCIATION'S. — Where  the  borrower  subscribea 

for  shares  in  a  loan  association  merely  to  obtain  a  loan,  and  is  re- 
quired to  make  monthly  payments  upon  such  shares,  and  by  the 
terms  of  the  contract  the  ''maturity  of  the  shares"  extinguished 
the  debt  and  cancels  the  stock,  the  borrower  is  a  stockholder  in 
fiction  and  not  in  fact,  and  the  actual  relation  between  the  parties 
is  only  that  of  creditor  and  debtor.  (Fidelity  Sav.  Association  v. 
Shea,  405.) 

2.  Relation  of  Parties. — A   contract  of  loan,  in  which  the  debtor 

agrees  to  pay  monthly  six  dollars,  which  is  applicable  to  the  satis- 
faction of  the  principal  debt,  and  seven  dollars  and  fifteen  cents  in- 
terest monthly,  upon  the  debt  of  $650,  until  the  entire  debt  Is 
paid,  is  equivalent  to  an  interest  charge  of  twenty-six  and  two- 
fifths  per  cent  per  annum,  upon  the  principal  of  the  loan,  average 
time,  and  is  usurious.     (Fidelity  Sav.  Association  v.  Shea,  405.) 

See  Usury,  4-10. 

CANCELLATION. 

See  Deeds.  % 
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CAPITAL. 

See  State  Capitol. 

CERTIORARI. 

1.  Cebtiorahi — Who  May  Make  Applicatiow. — Under  the  provisions  of 

section  4063  of  the  Revised  Statutes,  the  epplication  for  a  writ 
of  review  must  be  made  by  the  party  beneficially  interested.  (Mad- 
ison V.  Piper,  137.) 

2.  pEimox  Ills  Complaint  — ^Verification. — ^The  petition  for  a  writ  of 

review  is  the  complaint  and  must  be  made  on  affidavit.  The  veri- 
fication may  be  made  by  the  attorney  for  the  petitioner  if  such 
attorney  knows  all  of  the  facts  set  up  in  the  petition,  and  so  states 
in  the  affidavit.     (Madison  v.  Piper,  137.) 

3.  Cebxiokaki — J UBISDICTION, —Ccr/torori,  denominated  writ  of  review 

by  the  Idaho  code,  will  not  lie  to  review  the  action  of  a  city 
council  in  letting  a  contract  to  pave  a  street.  (Adleman  v.  Pierce, 
294.) 

4.  Cektiokari — Ministerial  Act,- -Certiorari  does  not  lie  to  review  a 

ministerial  act  performed  by  a  ministerial  officer  acting  in  a  minis- 
terial capacity.     (Murphy  v.  Board  of  Equalization,  745.) 

See  Receivers,  2-6. 

CHATTEL  MORTGAGES. 

1.  Chattel  Mortoaoe — Recording — Actual  Notice. — A  junior  mort- 

gagee, who  takes  his  mortgage  with  actual  notice  of  the  existence 
of  another  mortgage  upon  the  same  property,  and  with  the 
understanding  that  the  lien  of  his  mortgage  is  subject  to  that  of 
such  former  mortgage,  is  not  entitled  to  precedence  on  the  grounds 
that  such  former  mortgage  was  not  filed  of  record  in  the  proper 
county  recorder's  office  prior  to  the  time  that  his  mortgage  was 
filed  in  such  office.     (Wells,  Fargo  &  Co.  v.  Alturas  etc.  Co.,  506.) 

2.  Same — Good  Between  Parties — Good  Against  Junior  Mortgagee 

Who  Has  Actual  Notice. — A  chattel  mortgage  upon  a  stock  of 
merchandise,  under  the  terms  of  which  the  mortgagor  retains  pos*- 
session  and  sells  in  the  usual  course  of  trade,  applying  proceeds 
of  sale  less  expenses  thereof  to  the  mortgage  debt,  is  valid  as 
between  the  parties  and  privies  thereto,  and  as  against  junior 
mortgages  of  the  same  kind,  taken  with  actual  notice  of  such 
former  mortgage.     (Wells,  Fargo  &    Co.  v.  Alturas  etc.  Co.,  506.) 

3.  Same — Estoppel. — A  mortgagee  who  takes  a  mortgage  upon  a  stock 

of  merchandise,  which  mortgage  authorizes  the  mortgagor  to 
retain  possession  of  the  mortgaged  chattels,  and  sell  the  same  in 
the  usual  course  of  business,  and  who  knows  of  a  similar,  prior 
existing  mortgage  upon  the  same  chattels,  and  agrees  that  his 
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CHATTEL  MORTGAGES  (Oontinued). 

mortgage  lien  shall  be  subject  to  the  lien  of  such  former  mortgage, 
is  estopped  from  questioning  the  validity  of  such  former  mort- 
gage.    (Wells,  Fargo  &  Co.  v.  Alturas  etc.  Co.,  506.) 

See  Moilgages,  8. 

CHECKS. 
See  Banks  and  Banking,  3,  4« 

CLERK  OF  COURT. 

Appointment  op  Deputy  Clebk  not  a  Cbeation  op  an  Oifice.— 
When  the  record  nhows  that  upon  application  by  the  clerk 
of  the  district  court,  who  is  ex-officio  county  recorder  and  and- 
itor  the  board  of  county  commissioners,  after  hearing  of  evi- 
dence in  support  of  such  application,  found  and  determined  that 
ft  necessity  for  such  appointment  existed,  and  thereupon  au- 
thorized and  empowered  said  officer  to  appoint  such  deputy  and 
fixed  his  salary,  and  where  it  further  appears  that  the  fees  and 
commissions  of  said  office  exceeded  the  maximum  salary  of  such 
officer  and  that  of  the  deputy  authorized  by  the  board  of  com- 
missioners, it  is  the  duty  of  said  board  of  commissioners  to  audit 
and  allow  the  claim  for  such  salary  of  the  deputy,  and  upon  their 
refusal  to  do  so,  an  action  against  the  county  for  the  amount  of 
said  deputy's  salary  will  lie.     (Dunbar  v.  Canyon  County,  725.) 

CLOUDED  TITLE. 

CLOtTD  on  Title — Cancellation  os*  Mobtoage. — ^Under  the  facts  of 
this  case  equity  will  remove  the  cloua  cast  upon  the  mortgagor's 
title,  it  being  shown  that  the  mortgagor  has  paid  to  the  mort- 
gagee the  principal  sum  borrowed  and  that  such  contracts  were 
ultra  vires.  (Portneuf  Lodge,  I.  O.  O.  F.  y.  Western  Loan  etc  Co., 
673.) 

COMMUNITY  PROPERTY. 

See  Uusband  and  Wife. 

COMPLAINT. 

See  Pleading. 

CONFESSIONS. 
See  Criminal  Law,  7. 

CONSTITUTIONAL  LAW. 

Gonstitittional  Law— Delegation  of  Power. — ^A  power  or  function 
vested  in   one  department   body,   board,  or  tribunal  by  ezpresi 
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CONSTITCTIONAL  LAW    (Continued). 

constitutional  proyis'lon,  cannot  be  delegated  by  such  department, 
body,  board  or  tribunal  to  another  department,  body,  board  or 
tribunal.     (Keynolds  v.  Board  of  CommrA.,  787.) 

CONTAGIOUS  DISEASE. 
See  Marriage. 

CONTINUANCE. 

Crdcinal  Law — Continuance  Oveb  Tebi£. — Where  an  application 
for  a  continuance  of  the  trial  over  the  term  is  based  upon  the 
absence  of  witnesses,  and  the  state  offers  to  admit  that  if  pres- 
ent the  witnesses  would  testify  as  set  forth  in  the  affidavit  upon 
which  the  application  for  a  continuance  is  based,  it  is  not  error 
in  the  trial  court  to  refuse  the  continuance.  Territory  v.  Chuihrie, 
2  Idaho,  398.     (State  v.  St.  Clair,  109.) 

CONTRACTS. 

1.  Public  Interest — Contract. — B.  entered  into  a  contract  with  Y, 

for  the  purchase  of  the  material  and  fixtures  constituting  the 
newspaper  publishing  plant  of  the  "Silver  Blade''  newspaper,  and 
as  a  part  of  the  consideration  agreed  to  obtain  for  Y.  the  con- 
tract to  publish  certain  classification  lists  of  mineral  lands.  And 
Y.  on  his  part  agreed  to  bid  for  the  county  printing  of  Kootenai 
county,  and  in  case  he  was  awarded  said  printing,  he  would  aft- 
Bign  the  contract  to  B.,  provided  B.  complied  with  his  part  ot 
said  contract  and  purchased  said  newspaper  plant.  B.  performed 
all  the  conditions  of  said  contract  agreed  to  be  performed  by 
him,  and  Y.  thereupon  refused  to  turn  over  said  property  to  B.j 
on  the  ground  that  said  contract  was  contrary  to  public  interest 
or  policy,  illegal  and  void.  Held,  under  the  facts  of  this  case  said 
contract  was  legal,  valid  and  not  in  confiict  with  public  interest. 
(Brady  v.  Yost,  273.) 

2.  Illegal  Contract. — Any  agreement  respecting  public  contracts  to 

be  awarded  on  bids  which  tends  to  deprive  the  people  of  the 
advantage  of  competition  in  bidding  is  unlawful  and  void.  (Brady 
V.  Yost,  273.) 
S.  Contract — Parol  Kvidenob  Contradicting  Receipt. — In  a  suit 
growing  out  of  a  contract  of  settlement  which  is  not  reduoed  to  writ- 
ing, the  contract  itself  may  be  proven,  although  the  evidence 
proving  it  contradicts  recitals  in  a  receipt  connected  with  th« 
transaction.     (Barghoom  v.  Moore,  531.) 

CONVENTIONS. 
Bee  Elections. 
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COKONER'S  INQUEST. 

1.  Inquest — Coroxeb — PnysiciAN. — When  a  physician  or  surgeon  has 

been  subpoenaed  and  ordered  by  a  county  coroner,  under  the  pro- 
visions of  section  8379  of  the  Revised  Statutes,  to  inspect  the 
body  of  a  deceased  person,  and  to  give  to  the  coroner's  jury  his 
professional  opinion  as  to  the  cause  of  death,  the  reasonable  value 
of  his  services  in  making  the  inspection  is  a  charge  against  the 
county,  under  the  provisions  of  section  2161  of  the  Revised  Stat- 
utes>  and  acts  amendatory  thereof,  defining  what  claims  are  ehargea 
against  a  county.     (Fairchild  v.  Ada  County,  340.) 

2.  Same — -Autopsy. — If,  in  such  case,  an  autopsy  is  necessary  to  ascer- 

tain the  cause  of  death,  and  such  autopsy  is  made  by  a  physician 
or  surgeon  under  the  provisions  of  said  section  8379  of  the  Re- 
vised Statutes,  he  is  entitled  to  recover  from  the  county  the 
reasonable  value  of  his  services  in  making  such  post  mortem  ex- 
amination.    (Fairchild  v.  Ada  County,  340.) 

3.  Same— What  Compensation  PHYsiCfiAW  is  Entitlkd  to. — A  physi- 

cian or  surgeon  is  not  entitled  to  the  compensation  aforesaid  on  the 
ground  that  he  is  an  expert  witness,  but  for  the  work  and  labor 
necessary  in  the  examination  of  the  body,  in  order  to  prepare  him- 
self to  give  an  intelligent  opinion  to  the  jury  of  the  cause  of  the 
death  of  the  deceased.     (Fairchild  v.  Ada  County,  340.) 

4.  LiABiLrrr  op  County — ^Authority  op  Coroner. — The  coroner  is  not 

authorized  to  make  a  contract  as  to  the  sum  the  county  shall  pay 
in  such  cases.  And  the  board  of  county  commissioners  should  only 
allow  the  reasonable  value  of  such  servicesi.  (Fairchild  v.  Ada 
County,  340.) 

CORPORATIONS. 

1.  Transfer  op  Stock — Duress — Bona  Fide  Holder.— The  transfer  of 

stock  by  a  married  woman,  although  procured  by  duress  and  coer* 
cion  on  the  part  of  her  husband,  is  good  under  the  statutes  of 
Idaho,  where  the  transferee  is  a  bona  fide  holder  for  value  with- 
out notice  or  knowledge  of  such  duress  or  coercion.  (Bryan  v.  Mon- 
tandon,  352.) 

2.  Shares    of    Stock    in    Corporation — Attachment — Execution.— 

Shares  of  stock  in  a  corporation  can  only  be  subjected  to  a  debt 
by  seizure  under  attachment  or  execution  in  the  manner  prescribed 
by  the  statutes  relating  to  such  seizure.     (Wells  v.  Price,  490.) 

2a.  Same — ^Shares  op  Stock  in  Irrigation  Corporation  not  Appur- 
tenant to  Land. — Shares  of  stock  owned  by  the  execution  defend- 
ant in  an  irrigation  corporation  are  not  appurtenant  to  the  lands 
owned  by  such  execution  defendant  although  he  irrigates  such  lands 
with  water  from  a  canal  owned  by  such  corporation.  (Wells  v. 
Price,  490.) 

2b.  Corporatio.n — Dissolution — Copartnership. — In  an  action  by  a 
stockholder  for  the  dissolution  of  a  corporation  and  a  distribution  of 
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its  assets,  the  court,  having  found  the  existence  of  the  corpora- 
tion as  such,  the  amount  of  the  capital  stock,  and  the  amount 
of  the  saive  held  by  each  stockholder,  proceeded  to  distribute  a 
part  of  the  assets  in  specie  among  certain  of  the  stockholders, 
without  any  finding  as  to  the  value  of  the  same,  and  then  de- 
crees a  «ale  of  the  balance  of  the  property  and  a  distribution  of 
the  proceeds  of  the  sale  upon  the  basis  of  a  copartnership.  Held, 
error,  as  not  being  in  conformity  with  the  provisions  of  section 
4330  of  the  Revised  Sbatutee.     (Clow  v.  Redman,  668.) 

8.  COBFOBATiON — ENCUMBERING  Real  ESTATE. — Under  the  provisions  of 
section  2764  of  the  Revised  Statutes  a  benevolent  corporation  can- 
Bot  legally  encumber  or  sell  its  real  property  without  first  ob- 
taining an  order  for  that  purpose  of  the  district  6ourt  of  the 
county  in  which  such  real  property  is  situated*  (Portneuf  Lodge 
\  O.  O.  r.  v.  Western  Ix)an  etc  Co.,  673.) 

4.  OOHTBACTs  Ultra  ViRES.^The  execution  of  those  usurious  or  for- 
bidden contracts  was  not  germane  or  inciderital  to  any  powers 
conferred  on  said  plaintiff  corporation  by  its  charter  or  the  laws 
of  this  state,  but  was  absolutely  prohibited.  (Portneuf  Lodge,  I. 
O.  O.  F.  v.  Western  Loan  etc.  Co.,  673.) 

6.  D^AiTLT  Judgment — Service  of  Summons — Judgment-boul — On 
Appeal  from  a  default  judgment  against  a  foreign  corporation 
w^o  has  not  appeared  in  the  action,  the  judgment-roll  must  con- 
tain evidence  of  the  service  of  the  summons  upon  that  person 
designated  by  such  corporation  upon  whom  process  is  to  be  served 
tinder  the  provisions  of  section  2653,  Revised  Statutes,  or 
else  upon  ono  of  the  agents  or  officers  of  such  corporation  men- 
tioned in  subdivision  2  of  section  4144,  Revised  Statutes,  and 
if  such  evidence  of  service  of  summons  does  not  appear  in  the 
judgment- roll;  the  judgment  will  be  reversed  on  appeal.  ( Appling- 
ton  v.  G.  V.  B.  Min.  Co.,  216.) 

6.  Fobeign  Corporation — Designated  Agent— Venue  of  Actions  in 

Justice's  Coubt. — By  complying  with  the  requirements  of  law 
as  to  the  appointment  of  an  agent  upon  whom  process  may  be 
served,  a  foreign  corporation  doing  business  in  Idaho  requires  the 
same  rights,  but  no  greater  than  those  of  a  citizen,  so  far  as 
the  venue  of  actions  against  it  are  concerned.  (Webster  v.  Oregon 
Short  Line  Ry.,  312.) 

7.  Sams — Jubi&diction. — Under  the  provisions  of  section  4639  of  the 

Revised  Statutes,  a  foreign  corporation  doing  business  in  this  state 
may  be  sued  in  a  justice's  court  in  the  precinct  in  which  an  in- 
jury to  property  occurs,  to  recover  damages  for  such  injury,  al- 
though such  precinct  may  be  in  a  county  other  than  the  one  in 
which  its  principal  place  of  business  is,  and  its  duly  designated 
agent  to  receive  process  for  it  resides.  (Webster  v.  Oregon  Short 
Line  Ry.,  312.) 

See  Receivers. 
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COSTS. 

L  O0BT8 — ^What  PuvAiuirG  Paktt  is  Entitled  to. — ^Wliere  an  order 
to  thow  caiue  why  «n  injunction  should  not  issua  m  epparentlj 
heard  by  consent  or  agreement  of  parties,  without  any  attempt  to 
comply  with  the  proYidona  of  the  statute  in  relation  thereto^ 
the  prevailing  party  is  entitled  to  recorer  disbursements  actually 
and  necessarily  made  in  preparing  for  such  hearing,  including  the 
cost  of  ppoeuring  witnesses;  and  where,  upon  an  appeal  from  an 
order  made  upon  such  hearing,  an  appeal  is  taken,  the  prevailinif 
party  being  the  appellant  he  is  entitled  to  tax  in  hia  costs  itm^ 
amount  paid  by  him  to  procure  a  copy  of  the  evidence  from  the 
court  stenographer,  L  e.,  reporter.  (Baft  River  Land  etc.  Co.  ▼. 
Langfonl,  30.) 

2.  Taxjlxq  Costs — ^M£Mobani>cm  as  Pbovideu  bt  Law  a  Prima  Facib 
Case. — On  a  motion  to  tax  coats,  a  memorandum  of  costs  verified 
and  filed  as  provided  by  aection  4912,  and  amendments  th^^uv 
makes  a  prima  facie  case  for  the  party  entitled  to  the  costs,  and 
in  order  to  justify  a  taxation  thereof  by  the  judge  the  disaatia- 
fied  party  must  overcome  by  proof  the  prima  facie  case  made  hf 
such  memorandum.     (Elliott  v.  Collins,  157.) 

8.  FnjNO  MmuouAimuu  of  Costs. — ^A  memorandum  of  costs  in  such  » 
ease  is  filed  and  served  in  time,  if  done  within  five  days  after  the 
court  has  announced  that  it  accepts  and  adopts  the  findings  of 
the  jury.     (Peters  T.  Leflang,  364.) 

COUNSEL. 

See  Attorneys. 

COUNTERCLAIM. 

See  Setoff  and  Counterclaim. 

COUNTIES. 

1.  FixiNo   Salaries   of   County  Officers. — ^Act   of  March   2,   1899^ 

provides  a  imiform  basis,  reasonable  compensation,  throughout 
the  state,  for  the  fixing  of  salaries  of  county  officers;  is  general  is 
its  operation;  does  not  delegate  legislative  functions,  does  not 
contravene  the  constitution,  and  is  a  valid  act.  Stookey  v»  Booni 
of  Commissioners,  ante,  p.  542,  67  Pac.  312,  affii-med.  (Reynolds  t^ 
Board  of  Commrs.,  787.) 

2.  Board  of  Accountants— Ci^ERicAii  Duties. — Accountants   appointed 

under  the  provisions  of  an  act  creating  a  new  county  out  of  part 
of  the  territory  of  another  county,  to  aoportion  the  indebtedness 
of  the  old  county  between  it  and  the  new  county,  upon  a  given 
basis,  are  not  vested  with  either  legislative  or  judicial  functions, 
but  perform  mere  clerical  duties.  Blaine  County  v.  ISmith,  5  Idaho^ 
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255,  48  Pac.  286,  cited  and  approved.  (Blaine  County  v.  Lincoln 
County,  67.) 

S.  Same — ^Acts  op  Boabd  not  Final. — The  acts  of  a  board  of  account- 
ants appointed  to  apportion  a  debt  between  two  counties  upon  a 
given  basis,  is  not  final,  but  may  be  impeached  on  the  ground  of 
fraud  or  mistake.     (Blaine  County  v.  Lincoln  County,  57.) 

4.  STATTJTOnT  I-iTABILITY  OF  NeWLY  CREATED   CoUNTY — JURISDICTION   OF 

CouBT  TO  Impeach  Report  of  Accountants. — ^A  board  of  account- 
ants provided  by  statute  to  apportion  a  certain  indebtedness  between 
two  counties,  on  a  given  basis,  acted  and,  in  acting,  failed  to  carr} 
out  the  direction  of  such  statute,  by  which  failure  on  their  part 
one  county  was  defrauded  of  a  large  sum  of  money,  which  should, 
under  the  provisions  of  such  statute,  be  paid  to  it  by  the  other 
<:ounty.  Held,  that  in  such  case,  the  courts  have  jurisdiction  to 
grant  relief.  Held,  further,  that  it  was  the  duty  of  such  board  to 
■carry  out  the  provisions  of  the  statute  under  which  it  was  cre- 
ated, and  in  case  of  failure  by  such  board  to  perform  its  duties, 
the  court  must,  in  a  proper  action  therefor,  grant  relief  by  render- 
ing such  judgment  ae  will  carry  out  the  will  of  the  legislature 
as  expressed  in  said  statute.  (Blaine  County  v.  Lincoln  County, 
57.) 

5.  Pleading. — ^Tt  is  not  necessary  to  allege  specific  acts  of  fraud  or  de- 

ception in  the  complaint  in  an  action  brought  by  a  county  to  re- 
cover back  money  allowed  a  county  officer  as  compensation  in  viola- 
tion of  law.     (Fremont  County  v.  Brandon,  482.) 

€•  County  Commissioners — ^Void  Order — Collateral  Attack. — ^An  or- 
der allowing  a  county  officer  compensation  to  which  he  is  not  en- 
titled by  law,  made  by  a  board  of  county  commissioners,  is  void 
for  want  of  jurisdiction,  and  may  be  attacked  collaterally.  (Fre- 
mont Coimty  V.  Brandon,  482.) 

7.  Counties — Recognition  of — Estoppel. — ^The  state,  having,  through 
each  of  its  co-ordinate  branches  of  government,  repeatedly  recog- 
nized Blaine  county  as  a  county  and  legal  subdivision  of  the  state, 
is  estopped,  after  the  lapse  of  nearly  four  years,  from  questioning 
the  regularity  of  the  passage  of  the  act  creating  the  county. 
<  People  ex  rel.  Attorney  General  v.  Alturas  Co.,  418.) 

7a.  Same. — ^Act  creating  county  will  not  be  inquired  into  after  recogni- 
tion for  four  years.  The  l^islature,  by  an  act  approved  March  5^ 
1895,  established  the  county  of  Blaine;  the  legislature  thereafter,  in 
four  different  acts,  recognized  the  existence  of  Blaine  county  as  a 
legal  subdivision  of  the  state;  the  supreme  court  of  the  state  held 
the  acts  creating  Blaine  county  to  be  valid;  its  existence  was  re- 
peatedly recognized  by  the  executive  department;  the  people  re- 
siding within  the  territory  embraced  within  Blaine  county  repeat- 
edly recognized  the  odstence  of  the  county;  held^  general  elections 
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therein,  participated  in  by  the  electors,  generally  elected  county  and 
precinct  offioerB,  levied  and  collected  taxes,  assumed  debts  of  its 
predecessors,  funded  a  large  indebtedness,  brought  suits  as  a  county 
against  other  counties,  and  recovered  large  sums,  and  exercised 
all  the  powers  and  functions  of  a  county  government  for' a  period 
of  nearly  four  years.  Held,  that  under  such  circumstances,  the 
court  would  decline  to  examine  into  the  manner  of  the  passage  of 
the  act  creating  the  county.  (People  ex  rel.  Attorney  General  v. 
Alturas  Co.,  418.) 

8.  Finding  Wabkant  Indebtedness— Vauditt  or  Bonds — Constftu- 

TioNAL  Law — Validating  Act. — ^A  board  of  county  commissionerA 
proceeded  under  the  provisions  of  the  act  of  March  8,  1895,  to 
fund  outstanding  warrant  indebtedness  of  the  county,  submittiog 
the  question  to  the  electors  at  an  election  called  for  the  purpose, 
at  which  election  more  than  two-thirds  of  the  electors  voted  in 
favor  of  issuing  the  proposed  bonds;  after  due  notice,  bids  were 
received,  and  one  bid  for  the  oitire  issue  was  accepted,  the  bonds 
duly  engraved  and  signed  ready  for  delivery  when  an  agreed  case 
was  submitted  to  the  district  court  for  the  purpose  of  determin- 
ing the  validity  of  the  proposed  bonds,  the  principal  contention 
being  that  said  act  of  March  8,  1895,  was  void;  1.  Because  not 
consrtitutionally  passed;  2.  Because  the  subject  thereof  was  not 
expressed  in  the  title.  Held,  that  the  legislature  having  re- 
enacted  the  act  of  March  8,  1895,  and  passed  an  act  validating 
all  bonds  theretofore  issued  under  said  act,  that  the  court  will 
not  inquire  into  or  determine  the  validity  ot  said  act  as  orig^ 
inally  passed,  as  .such  question  is  immaterial  to  the  validity  of 
the  proposed  bonds.     (C^rochcron  v.  Shea,  593.) 

9.  Appeals  fkom  Action  of  Commissioners. — ^The  action  of  the  board 

of  commissioners  in  fixing  salaries  of  county  officers,  under  act  of 
March  7,  1899,  is  not  final,  but  subject  to  appeaL  (Reynolds  v. 
Board  of  Commrs.,  787.) 
9a.  Same— Findings  of  Fact. — ^Upon  trial  of  appeal  from  order  of  a 
board  of  county  commissioners,  findings  of  fact  should  be  made, 
unless  waived  as  provided  in  section  4405  of  the  Revised  Statutes. 
(Reynolds  v.  Board  of  Commrs.,  787.) 

10.  Judicial  Discretiun. — ^When  a  board  of  county  commissioners,  in 
exercising  a  discretionary  power,  make  an  order,  such  order  will 
not  be  disturbed  on  appeal,  except  in  case  of  clear  abuse  of  such 
discretion.     (Reynolds  v.  Board  of  Commrs.,  787.) 

See  Attorneys,  1;  Constitutional  Law,  2;  Limitation  of  Actions^  I. 

COURTS. 

Jurisdiction — ^Transfer  of  Cause  to  United  States  Cmocir  Court  ^ 
Circuit  Court  Remands  to  State  Coubt — ^Equitable  EtfsapPBL 
to    Question    Jurisdiction. — The    circuit    court  of  the    United 
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States,  to  which  a  cause  has  been  transferred  or  removed  from  % 
state  court,  is  the  sole  judge  as  to  whether  the  cause  was  prop- 
erly removed  or  not,  and  its  order  remanding  the  case  back  to 
the  state  court  is  binding  upon  the  parties,  and  should  be  re- 
spected by  the  state  courts.  After  the  lapse  of  more  than  six 
years  from  the  making  of  an  order  by  the  United  States  circuit 
court,  to  which  a  cause  had  been  removed  from  a  state  court,  re- 
manding said  cause  back  to  the  state  court,  and  after  an  appeal 
from  said  judgment  by  the  defendant  on  a  record  absolutely  silent 
as  to  any  question  of  jurisdiction  on  the  part  of  the  state  courts, 
the  said  judgment  was  affirmed  by  the  state  supreme  court,  after 
which  said  defendant  filed  a  petition  for  a  writ  of  review,  on 
the  ground  that  the  state  courts  had  no  jurisdiction.  Held,  that 
the  petitioner  is  estopped  from  questioning  the  jurisdiction  of  the 
state  courts,  and  the  writ  demanded  should  be  denied*  (Coeur 
d^Aleue  Ry.  eto.  Co.  v.  Spalding,  97.) 

See  Clerk  of  Court;  Justice  of  Peace. 

COVENANTS. 

1.  Same — Remedt. — In  cases  of  this  kind  the  vendee  may  pay  oflf  the 

encumbrance  and  recoup  the  sum  so  paid  against  the  amount 
due  on  the  purchase  price,  but  that  is  not  his  only  remedy,  as  a 
defense  on  the  ground  of  breach  of  covenant  of  encumbrance  is 
sufficient  to  defeat  an  action  for  the  recovery  of  the  purchase  price 
until  such  encumbrance  be  removed.     (Warren  v.  Stoddart,  61)2.) 

2.  CovENANis  IN  Deed. — ^The  word  "grant"  when  used  in  a  conveyance 

by  which  an  estate  of  inheritance  is  to  be  passed,  is  a  covenant 
that  the  estate  so  conveyed  is  at  the  time  of  the  execution  thereof, 
free  from  encumbrancers  done,  made  or  suffered  by  the  grantor 
or  any  person  claiming  under  him.  (Warren  v.  Stoddait,  C92.) 
'6.  Breach  c.f  Covenants  Against  Encumbrance. — There  is  a  clear  dis- 
tinction between  breaches  of  covenants  of  "warranty"  and  "quiet 
and  peaceable  en joyment "  and  breaches  of  covenants  against  en- 
cumbrances.     (Warren  v.  Stoddart,  C9iJ.) 

CRIMINAJj  LAW.      • 

1.  Writ  of  Mandate — Custody  of  Prisoner. — Criminal  Law — Ex 
Post  Facto  Law— Changing  Place  of  Execution — Judgment. — 
The  provision  of  section  169  of  the  Revised  Statutes  oi  1887  is 
intended  as  and  is  a  general  saving  clause  to  penal  statutes, 
amendatory  and  otherwise,  and  continues  in  force  a  statute  as  it 
existed  as  to  all  offenses  committed  prior  to  repeal,  and  a  per- 
son convicted  of  an  offense  and  sentenced  to  death  prior  to  repeal 
must  be  punished  under  the  law  as  it  existed  at  the  time  of  the 
commission  of  the  offense.  Act  of  February  18,  1899  (Session 
Laws    1899,  p.  340),  amending  certain  sectiona  of   the  Kevised 
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Statutes  of  1887,  regulating  the  time,  place  and  ntanner  of  in- 
flicting the  death  penalty,  construed  with  section  159  of  the  Re- 
vised Statutes,  is  not  applicable  to  past  offenses  and  is  pr(»pectira 
only  in  its  operation,     (in  re  Davis,  706.) 

2.  Alibi — Bttbden  of  Establi&hino. — ^VVhere  a  defendant    relie»   upon 

the  defense  of  an  aUhi,  the  burden  of  establishing  such  defense  ia 
upon  the  defendant,  and  if  the  defendant  succeeds,  by  competent 
evidence,  in  establishing  a  reasonable  doubt  in  the  minds  of  the 
jury  as  to  hia  presence  at  the  time  and  place  when  and  where  the 
offense  was  committed,  when  the  committing  ot  the  offense  by  him 
made  his  presence  imperative,  he  is  entitled  to  an  acquittal.  The 
character  and  extent  of  the  evidence  requisite  to  create  sncli 
doubt  is  matter  for  the  jury.     (State  v.  Webb,  428.) 

3.  Alibi — ^What  Must  be  Shown. — ^The  gist  of  the  defense  of  alihi  con- 

sists in  showing  that  at  the  time  of  the  commission  of  the  al- 
leged crime  the  defendant  was  at  a  place  different  from  that  where 
the  crime  was  committed.     (State  v.  Davis,  159.) 

4.  Same — Competent  to  Show  Accused  Flkd  the  State. — It  is  compe- 

tent, on  a  murder  trial,  to  show  that  immediately  after  the  com- 
mission of  the  crime  the  defendant  fled  the  state  and  was  after- 
ward arrested  in  another  state,  where  he  was  going  under  an  aa- 
Bumed  name.  (State  v.  Davie,  169.) 
6.  Same — Other  Gbime — ^Threats  Against  ▲  Olasb. — ^When  the  ac- 
cused was  making  war  against  a  class  of  men  (sheepherders)  and 
threatening  to  keep  them  uff  a  certain  range  by  use  of  deadly  wea* 
pons,  and  had  made  threats  against  sheepherders  generally,  and 
again»t  the  person  of  the  deceased,  who  was  a  sheepherder,  it  was 
competent  for  the  state  to  prove  that  two  days  before  the  homicide 
the  defendant  had  attacked,  with  such  weapons,  the  camp  of  other 
sheepherders,  as  such  evidence  tended  to  show  the  state  of  mind 
of  the  defendant  toward  the  deceased,  and  to  establish  motive  on 
his  part  to  commit  the  crime.     (State  v.  Davis,  150.) 

6.  Evidence— Competent  to  Sho^  Motive. — ^The  defendant  was  a  catUe 

man,  the  deceased  a  sheepman.  The  state  was  permitted,  over 
the  objections  of  the  defendant,  to  prove  that  the  accused  was 
making  war  against  sheepmen  generally,  and  threatening  the  Uvea 
of  all  sheepmen  who  failed  to  keep  off  a  certain  range;  the  de- 
ceased, a  sheepman,  was  killed  on  such  range;  and  the'drcmn- 
stances  pointed  to  the  accused  as  the  guilty  party.  Held,  that 
the  evidence  objected  to  was  competent,  as  it  tended  to  show  mo- 
tive on  the  part  of  the  defendant.     (State  v.  Davis,  159.) 

7.  Confession  by  an  Accused. — ^A  confession,  or  declaration  tending  to 

show  guilt  made  by  an  accused  while  under  arrest,  of  his  own 
volition,  and  without  any  threat  or  promise  or  inducement  having 
been  made  or  held  out  to  him  by  such  officer  or  other  person  pres- 
ent, is  competent  evidence  on  the  trial  of  a  criminal  case.  (State 
V.  Davis,  159.) 
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CRIMINAL  LAW  (GonUnued). 

8.  Cbdcinal  Pbacwce — Evidence— Depositions  on  Preliminary  Ex- 

aminations.— ^Th€  admission  as  evidence,  upon  the  trial  of  a  per- 
son charged  with  a  criminal  offense,  of  the  depositions  of  wit- 
nesses taken  on  the  preliminary  examination  of  such  person  upon 
such  charge  is  not  permissible  under  the  statutes  of  Idaho.  The 
Penal  Code  having  prescribed  the  cases  in  which  depositions  taken 
on  preliminary  examinations  may  be  used,  the  court  is  not  author- 
ized to  extend  the  rule  to  cases  other  than  so  prescribed  by 
fliatule.     (State  v.  Potter,  d84.) 

9.  Criminal  Law — Section  8500  of  the  Revised  Statutes  not  Re- 

pealed.— ^The  provisions  of  section  8500  of  the  Revised  Statute^ 
providing  for  the  sentence  of  persona  convicted  of  crimes  punish- 
able by  imprisonment  in  the  state  penitentiary  has  not  been  re- 
pealed or  modified  by  subsequent  legislation.  (In  re  Goiooranj 
657.) 

See  Continuance;  Gambling. 

DAMAGES. 

Dahaobs^Disfiourement  an  Element  of. — ^Disfigurement  caused 
by  a  tortious  injury  is  an  element  of  general  damage,  but  annoy- 
ance caused  by  contemplation  of  such  disfigurement  is  too  re- 
mote to  be  considered  as  an  element  of  damage.  (Giffen  v.  City  of 
Lewiston,  231.) 

See  Appeal  and  Error^  1;  Husband  and  Wife,  4-5;  Injunctiona;  Muni- 
cipal Corporations. 

DEEDS. 

Deed  to  Mining  Property — Consideration — Cancellation  of 
Deed. — ^Where  S.  executed  and  delivered  to  E.  a  deed  of  a  one- 
fourth  interest  in  certain  mining  property  for  the  consideration 
of  E.  pajing  certain  indebtedness  contracted  by  E.  and  S.  in 
working  of  such  property  as  copartners,  and  also  a  certain  note 
and  mortgage  executed  by  S.  and  the  release  of  S.  from  any  and 
ell  liability  upon  such  indebtedness,  and  it  was  understood  and 
agreed  by  and  between  said  parties  that  said  deed  was  not  to 
become  operative  or  to  pass  title  until  such  payment  had  been 
made  by  E.,  held,  that  on  the  refusal  of  E.  to  make  said  pay- 
ments or  comply  with  said  conditions,  S.  was  entitled  to  have 
each  deed  canceled.     (Steffy  v.  Esler,  228.) 

See  Acknowledgments;  Covenants. 
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DEMURRER. 
See  Pleading. 
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DEPOSITIONS. 
See  Criminal  X^aw,  8. 

DESCENT  AND  DISTRIBUTION. 

1.  Estate  of  Decedent — ^Novbesident  Fobeionebs. — A  nonresident  for« 

eigner  cannot  take  real  estate  by  succession  under  the  provisiona 
of  section  6715  of  the  Revised  Statutes,  unless  he  appears  and 
claims  succession  within  five  years  after  the  death  of  decedent. 
(State  V.  Stevenson,  367.) 

2.  Right  of  Succession. — If  succession   is   not  claimed   within   said 

period  of  time,  real  estate  owned  by  deceased  escheats  to  the  state 
to  be  disposed  of  as  provided  by  section  6716  of  the  Revised  Stat- 
utes.    (State  V.  Stevenson,  367.) 

DISMISSAL  OF  ACTION. 

1.  Practice — Dismissal  of  Action.— Under   subdivision   1    of  aecHoii 

436,  Revised  Statutes,  the  plaintiff  may  dismiss  at  any  time 
before  a  counterclaim  has  been  made  or  affirmative  relief  sought 
by  cross-complaint  or  answer  of  defendant.  (Elliott  v.  Collins, 
266.) 

2.  Effect  of  Omission  to  Entes  Judgment  of  Dismissal. — ^The  omi^ 

sion  to  enter  a  judgment  of  dismissal  did  not  defeat  the  plaintiff's 
dismissal  of  said  action,  nor  did  such  dismissal  remain  in  abey- 
ance until  the  entry  of  judgments     (Boyd  v.  Steele,  625.) 

3.  £ntbt  of  Judgment. — If  the  provisions  of  said  section  requires  a  for- 

mal entry  of  judgment,  it  is  one  of  the  cases  in  which  the  law 
presumes  that  to  have  been  done  which  ought  to  have  been  done» 
(Boyd  V.  Steele,  025.) 

4.  Same — ^Duty  of  Clerk. — The  clerk  could  not  defeat  a  dismissal  by 

negle<*ting  or  refusing  to  enter  a  formal  judgment  of  dismissal. 
(Boyd  V.  Steele,  026.) 
6.  Pbohibition — Dismissal— -Right  of  Plaintiff  to  Direct  Entry  n? 
Register  of  Actions. — ^Under  the  provisions  of  section  4354  of 
the  Revised  Statutes,  which  provides  that  an  action  may  be  dis- 
missed by  the  plaintiff  at  any  time  before  trial,  upon  payment  of 
costs,  provided  a  counterclaim  has  not  been  made  or  affirmativs 
relief  sought  by  the  defendant,  the  plaintiff  in  such  a  case  is  en- 
titled to  a  dismissal  upon  payment  of  costs  and  filing  his  dis- 
missal with  the  clerk.     (Boyd  v.  Steele,  6:25;) 

DITCHES. 
See  Municipal  Corporations,  10-1& 
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DIVORCE. 

1.  Divorce— Sebvice  by  Publication. — ^AU  of  the  requirementa  of  the 

statute  authorizing  service  of  Bummone  by  publication  must  be 
complied  with  to  give  the  court  jurisdiction.  (Strode  v.  Strode, 
67.) 

2.  Same — What  Necessabt  to  Give  Jurisdiction.— When  the  record 

fails  to  show  that  a  copy  of  the  summons  was  sent  to  the  ad- 
dress of  the  defendant, when  the  order  directs  that  to  be  done,  ser- 
vice of  the  publication  is  not  complete,  and  does  not  give  the 
court  jurisdiction.     (Strode  v.  Strode,  67.) 

3.  Sake — Proof  of  Service. — ^Unless  affidavits  are  filed  showing  th«tt  al) 

of  the  requirements  of  the  statute  authorizing  service  by  publica- 
tion have  been  complied  with,  the  court  has  no  jurisdiction  to 
enter  judgment  and  decree.     (Strode  v.  Strode,  67.) 

4.  Divorce — Pleadings — ^Decree. — Where,  in  an  action  for  divorce,  the 

cross-complaint  of  defendant  fails  to  set  up  a  ground  of  divorce 
a  decree  in  favor  of  defendant  upon  such  crose-complaint  will  be 
eet  aside.     (Stover  v.  Stover,  403.) 

ELECTION  OF  REMEDIES. 

Election  of  Remedies. — In  order  to  apply  the  doctrine  of  election  of 
remedies  the  party  must  actually  Have  at  his  command  inoon- 
flistent  remedies     (Elliott  v.  Collins,  266.) 

ELECTIONS. 

1.  Rival    Conventions — Sams    Party — Official    Ballot — ^Who  En- 

titled to. — ^Where  a  contention  betivreen  two  oonventione  arisee 
of  the  same  party  as  to  which  is  entitled  to  have  the  ticket  iu>mi- 
nated  by  it  placed  upon  the  official  ballot  under  the  recognized  party 
name,  held,  that  the  convention  called  by  the  regular  state  cen* 
tral  committee  of  ,the  party  is  entitled  to  have  the  ticket  nomi- 
nated by  it  placed  upon  the  official  ballot  under  the  party  name 
or  designation.     (Williams  v.  Lewis,  184.) 

2.  Official  Ballot.— Only  One  Ticket  of  Same  Party.— Under  the 

statuted  of  Idaho  only  one  ticket  under  the  recognized  name  or 
designation  of  a  political  party  is  entitled  to  be  placed  upon  the 
official  ballot.     (Williams  v.  Lewis,  184.) 

EQUITY  JURISDICTION. 
See  Jury,  1,  2. 

ESCHEAT. 

Escheat. — Title  by  escheat  passes  to  the  state  by  operation  of  law* 
(State  V.  Stevenson,  367.) 
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ESTATE  OF  DECEDENT. 
See  Descent  and  DUtriliUtion ;   Executors  and  Administratora. 

EVIDENCE. 

Evidence  Insiifficiemt  to  Support  the  Judgment. — ^Evidence  in  this 
case  examined  and  held  not  to  support  judgment.    Kelly  v.  Oregon 
Short  Line  etc,  R,  R.  Co.,  4  Idaho,  190,  38  Pac.  404,  distinguished. 
(Jones  V.  Oregon  Short  Line  Ry.,  441.) 
See  Appeal  and  Error,  7-9;  Criminal  Law;  Trial;   Witnesses. 

EXCEPTIONS,  FILL  OF. 

1.  What  Bill  of  Exceptions  Must  Contain. — Under  the  provision 

of  section  4427  of  the  Revised  Statutes  an  order  striking  out 
a  portion  of  a  pleading  is  deemed  excepted  to  and  when  sudi 
order,  and  the  papers  upon  which  it  is  made,  are  a  part  of  the 
records  and  files  in  the  action;  it  need  not  be  embodied  in  a  bill 
of  exceptions,  but  may  be  reviewed  on  appeal  as  though  settled 
in  a  bill  of  exceptions. —  (Warren  v.  Stoddart,  092.) 

2.  Bnxs  OF  Exceptions — Specifications  of  Ebbor. — ^Under  the  pro- 

visions of  sections  4426,  4428  and  4430  of  the  Revised  Statutes, 
a  bill  of  exceptions  is  not  required  to  contain  a  specification  of 
the  errors  relied  on,  unless  the  exception  is  to  the  verdict  or 
decision  upon  the  ground  of  the  insufficiency  of  the  evidence  to 
sustain  it.  In  that  case,  the  bill  of  exceptions  must  specify  the 
particulars  in  which  the  evidence  is  not  sufficient.  (vVarren  t. 
Stoddart,  692.) 

3.  Bell  of  Exceptions— Section  4427  of  the  Revised  Statutes  Con- 

3TBUED. — Under  the  provisions  of  section  4427  of  the  Revised 
Statutes,  1887,  an  order  overruling  or  sustaining  a  demurrer  need 
not  be  embodied  in  a  bill  of  exceptions  to  be  reviewed  on  appeal. 
If  the  same  appears  in  the  records  or  files,  it  may  be  reviewed 
on  appeal,  as  though  settled  in  a  bill  of  exceptions.  (Palmer  v. 
Pettingill,  346.) 

4.  Bill  of  Exceptions. — A  bill  of  exceptions  must  state  the  etvidence 

-which  waai  admitted  by  the  court  over  the  objections  of  the  party 
excepting  to  the  introduction  of  such  evidence,  with  the  grounds 
upon  which  the  objection  is  made,  or  else  such  exception  will  not 
be  considered  by  the  court.  (Naylor  v.  Vermont  Loan  etc  Co., 
251.) 

EXECUTIONS. 

1.  Fbobate  Coubt — Execution — Sebvice  by  Constable, — ^In  cefftain 
cases  a  constable  may  execute  and  return  an  execution  issued 
out  of  a  probate  court  and  may  justify  under  it,  if  it  is  valid  on  ita 
face.     Under  the  provisions  of  section  3021  of  the  Revised  Sta^ 
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EXECUTIONS  (Continued). 

utes,  the  transfer  of  the  personal  property  described  in  the  com- 
plaint was  void  as  against  the  creditors  of  the  seller  thereof.  Un- 
der the  facts  of  the  case  no  demand  was  necessary  before  beginning 
this  action.     (Coombs  v.  Co1Uihi»  536.) 

2.   PR0CEE1>IN08  SUPPIEMeStaBT  TO  E3IECTJTI0N— JuitftDICJiOW  OF  JUDGB 

AT  Chambers — ^Receivebs. — A  judgment  crediVor,  in  proceedings 
supplementary  to  execution,  brought  in  a  third  party,  a  stranger 
to  the  judgment,  claiming  that  such  third  party  held  or  claimed 
property  belonging  to  the  judgment  debtor;  the  third  party  ap- 
peared and  claimed  the  property  adversely  to  the  judgment  debtor; 
a  hearing  was  had  before  the  trial  judge,  at  chambers,  who  held 
the  property  subject  to  the  judgment,  and  appointed  a  receiver 
to  take  charge  of  the  property  and  subject  it  to  the  satisfaction 
of  the  judgment.  On  appeal,  held,  that  the  original  order  appealed 
from  is  void  for  the  reason  the  trial  judge  exceeded  his  jurisdic- 
tion in  making  said  order,  his  jurisdiction  being  limited  to  mak- 
ing orders  provided  in  section  4510  of  the  Revised  Statutes  of 
Idaho.     (Spaulding  v.  Coeur  d'Alene  Ey.  etc.  Co.,  638.) 

See  Corporations,  2,  3. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  Sale  of  Real  Estate  by  Aoministbator. — ^Under  the  provisions  of 

section  5491  of  the  Revised  Statutes,  all  sales  made  by  an  ad- 
ministrator of  the  estate  of  a  deceased  person  must  be  reported 
under  oath  to,  and  confirmed  by,  the  probate  court  before  the  title 
of  the  property  8old  passes.  (State  ex  rel.  Chemung  Min.  Co.  v. 
Cunningham,  113.) 

2.  Same — Return  of  Sale — Confirmation  by  the  Coubt. — ^No  title 

passes  until  return  of  sale  is  made  under  oath  and  confirmed  by 
the  court,  nor  can  the  administrator  legally  convey  the  title  until 
such  report  and  confirmation  are  made.  (State  ex  rel.  Chemung 
Min.  Co.  V.  Cunningham,  113.) 

3.  Administrator  Mist  Exec\:te  Conveyance — Mandamus  Will  Lie 

to  Compel. — It  is  the  ofilcial  duty  of  an  administrator,  enjoined  by 
statute,  to  execute  a  conveyance  of  real  estate  after  return  of 
sale  has  been  made,  as  required  by  law,  and  confirmed  by  the 
court,  and  tc  execute  a  conveyance  therefor  as  directed  by  the 
order  of  confirmation.  In  cases  of  refusal,  mandamus  will  issue 
to  compel  him  to  act.  (State  ex  rel.  Chemung  Min.  Co.  v.  Cun- 
ningham, 113.) 

4.  Mandamus — Order  to  Sell  Real  Estate — ^Appealable  Oboeb. — 

Under  the  provisions  of  subdivision  5,  section  4831,  of  the  Re- 
vised Statutes,  an  order  denying  the  issuance  of  an  order  to  show 
cause  why  the  real  estate  of  a  decedent  should  not  be  sold  to 
pay  claims  against  his  estate  is  an  appealable  order.    A  plain. 
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EXECUTORS  AND  ADMINISTRATORS   (Continued). 

speedy  and  adequate  remedy  by  appeal  having  been  thus  pro- 
vided, a  writ  of  mandate  will  not  issue  to  compel  the  issuance  of 
Buch  order.     (State  ex  rel.  Missoula  Mercantile  Co.  v.  Whelan^  78.) 

See  Descent  and  Distribution. 


FEDERAL  COURTS. 
See  Courts. 

FEES  AND  SALARIES. 
See  Counties;  Officers,  4;  Sheriffs;  Tax  Assessors  and  CoUectora. 

FENCES. 
See  Railroads. 

FINDINGS. 
45ee  Trial. 

FOREIGN  CORPORATIONS. 
See  Corporations,  6-7. 

FRAUD. 

Fraud. — ^Tlie  evidence  in  this  case  examined  and  held  not  to  estab- 
lish fraud.     (Felland  v.  Vollmer  Milling  etc.  Co.,  120.) 

FRAUDS,  STATUTE  OF. 

Verbal  Contbact — ^Admissibility  in  Evidence. — ^Under  the  statutes 
of  Idaho,  a  verbal  contract  for  the  sale  or  tranefer  of  real  estate 
is  not  admissible  in  evidence  against  a  stranger  to  such  contract. 
(McGinness  v.  SUnfield,  372.) 

See  Contracts,  3;  Trusts,  2,  3. 

GAMBLING. 

Act  to  PBOHiBrnNO  Gaicbuno  Construed. — The  act  of  February  6, 
1899,  known  as  the  anti-gambling  act,  held  valid.  When  the  de^ 
fendant  in  a  criminal  action  attacks  certain  sections  of  an  act 
as  violative  of  the  constitution,  and  it  does  not  appear  from  the 
record  that  any  of  his  rights  affected  by  said  sections  were  in- 
volved on  the  trial,  or  by  the  judgment,  there  remaining  (should 
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the  fsections  so  attacked  be  eliminated)  sufficient  to  constitute  a 
valid  act  that  supports  the  judgment,  the  court  will  not  pass  on 
the  validity  of  the  sections  so  attacked.     (State  v.  Mulkey,  617.) 

GKAJS'D  JURY. 

1.  Rf.submisbion  of  Criminai.  Charge  to  Grand  Jury. — ^To  authorize 

the  resubmission  of  a  charge  which  has  been  ignored  by  one  grand 
jury  to  another  grand  jury  to  be  thereafter  impaneled,  good 
cause  for  so  doing  must  be  sho\\ii.     (In  re  Moragne,  82.) 

2.  In  this  case  the  objections  raised  to  the  legality  of  the  grand  jury 

examined  and  held  to  be  untenable.     (In  re  Corcoran,  657.) 

GRANT  OF  POWER. 

Graivt  of  Power — Authority. — ^A  grant  of  power  carries  with  it  au- 
thority to  do  those  things  necessary  to  the  exeicise  of  the  power 
granted.     (Wilson  v.  Boise  City,  391.) 

HABEAS  CORPUS. 

1.  Habeas  Corpus— Hoidino  Party  to  Bail  After  Charge  is  Ignored 

BY  Grand  Jury. — It  is  error  to  hold  a  party  to  bail  to  answer 
a  charge  of  felony  after  the  charge  has  been  fully  and  fairly 
investigated  by  a  grand  jury  which  ignored  the  charge,  in  the 
absence  of  a  showing  of  improper  conduct  on  the  part  of  the  grand 
Jury,  and  it  is  not  made  to  appear  that  other  evidence  than  that 
considered  by  the  first  grand  jury,  which  tends  to  prove  the  guilt 
of  the  accused,  can,  with  reasonable  diligence,  be  presented  to  an* 
other  grand  jury  to  be  impaneled  at  the  next  term  of  the  district 
court.     (In  re  Moragne,  82.) 

2.  Habeas  Corpus— Information — Jurisdiction. — When  the  petitioner 

is  imprisoned  on  a  bench  warrant  issued  upon  an  information 
irregular  upon  its  face,  but  which  charges  a  public  offense  within 
the  jurisdiction  of  the  trial  court,  the  writ  of  habeas  corpus  does 
not  lie,  as  such  writ  cannot  be  substituted  for  a  writ  of  error.  (In 
re  Marshall,  616.) 

3.  Habeas  Corpus— (tRand  Jitry. — In  an    application    for   a    writ  of 

kaheaa  corpus,  the  matter  of  the  drawing,  summoning  and  im- 
paneling of  the  grand  jury,  which  found  indictment  under  which 
the  petitioner  was  convicted,  are  not  proper  matters*  for  condd- 
eration,  such  questions  being  subject  to  review  only  on  appeal  or 
writ  of  error.     (In  re  Corcorn.n,  U57.) 

4.  Habeas  Corpus — Insurrection. — In  case  of  insurrection  or  rebellion, 

the  governor,  or  military  officer  in  command,  for  the  purpose  of 
suppressing  the  same,  may  suspend  the  writ  of  habeas  corpus,  or 
disregard  such  writ,  if  issued.      (In  re  Boyle,  QO\i.) 

<5.  Same — Procla^cation  of  Governor. — ^The  truth  of  recitals  of  alleged 
facts  in  a  proclamation  issued  by  the  governor  proclaiming  a  cer- 
tain county  of  the  state  to  be  in  a  state  of  insurrection  and  rebel- 
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HABEAS  CORPUS   (Ck>iitinued). 

lion  will  not  be  inquired  into  or  reviewed  on  applicatioa  for  a 
writ  of  habeas  corpus,     (In  re  Boyle,  609.) 

HEIRS. 
See  Descent  and  Dietribution, 

HOMESTEAD. 

1.  HoMESTBAD— Statute    Must   re    Stbtctlt    Covflsed    With    to 

Create. — ^To  entitle  one  to  the  benefit  of  a  homestead  the  pro* 
visions  of  the  statute  as  to  filing  and  declaration  of  homestead 
must  be  strictly  complied  with.     (Burbank  y.  Kirby,  210.) 

2.  Same — ^Deolakation — ^Acknowledomfnt. —  When     K.,     a     married 

woman,  filed  a  declaration  of  homestead  upon  community  prop- 
erty, which  declaration  was  not  acknowledged  and  certified  aa 
required  by  statute,  such  filing  did  not  constitute  the  property 
filed  on  a  homestead,  and  it  is  too  late  after  judgment  sale  an<I 
sheriff's  deed  thereunder  to  ask  for  the  reformation  of  eucb 
acknowledgment  in  an  action  by  the  grantor  in  the  sheriff's  dee^ 
to  recover  possession  of  the  property.     (Burbank  v.  Kirby,  210.) 

3.  Homestead — Residence — Occvpascy  by  Family  as  a  Home. — Th^ 

fact  that  the  homestead  is  occupied  in  whole  or  in  part  as  a  hotel 
doe»  not  deprive  it  of  any  of  the  benefits  or  inununities  prescribed 
by  the  statutes,  so  long  as  it  is  used  and  occupied  by  the  owner 
as  a  home  and  residence  of  himself  and  family,  and  is  within  the 
limitations  of  the  statute  as  to  value.  Occupancy  as  a  residence, 
and  value,  are  the  only  limitations  placed  upon  the  homestead  by 
the  statute  of  Idaho.     (Kiesel  v.  Clemens,  444.) 

HOMICIDB. 
See  Criminal  Law^* 

HUSBAND  AND  WIFE. 

L  Married  Woman — Community  Debt — C*beated  for  Wipe's  Separate 
Benefit.— A  married  woman  cannot  bind  herself  personally  for 
the  debt  of  her  husband,  or  for  a  community  debt,  and  it  is 
error  to  render  judgment  jointly  against  the  husband  and  wife 
on  a  note  signed  by  both  in  the  absence  of  a  showing  that  the 
debt  was  created  for  the  separate  use  and  benefit  of  the  wife, 
or  for  the  use  and  benefit  of  her  separate  estate.  (Jaeckel  v^ 
Pease,  131.) 

2.  Disposition  of  Community  Property. — Under  tlie  provisions  of  sec- 
tion 2505,  the  husband  has  the  management  and  control  of  the 
community  property,  with  like  absolute  power  of  disposition 
(other  than  teatamentary),  as  he  has  of  his  separate  property. 
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HUSBAND  AND  WIFE  (Continued), 

but  Buch  power  of  disposition  does  not  extend  to  the  homesteftd 
or  to  that  part  of  the  common  property  occupied  or  used  by  the 
husband  and  wife  a.^  a  residence.  (Wilson  y.  Wilson,  597.) 
8.  Sajis — SiGNATLRE  OF  WiFE. — The  wife's  signature  is  not  necessary  to 
an  instrument  by  which  the  husband  conveys  or  encumbers  that 
part  of  the  community  property  of  which  he  has  absolute  power 
of  disposition.     (Wilson  v.  Wilson,  697.) 

4.  Measure  op  Damages — CJommunity  Property. — Ijoss  of  ability  to 
labor  is  an  element  of  general  damage  to  be  considered  by  the 
jury  in  an  action  brought  by  husband  and  wife  to  recover  for  a 
tortious  injury  to  the  wife,  the  amount  so  recovered  being,  under 
the  laws  of  Idaho,  community  property  of  both  husband  and  wife. 
(Giffen  v.  City  of  Lewiston,  231.) 

6.  Verdict—To  Whom  to  Run. — In  an  action  by  husband  and  wift 
to  recover  damages  for  injuries  received  by  the  wife,  the  verdict 
and  judgment  should  run  to  both  husband  and  wife.  (Giffen  y. 
City  of  Lewiston,  231.) 

INDIANS. 

1.  Jurisdiction — Indians  IIecei\ino  Allotments  op  Land  in  Sever- 

alty are  Citizens. — Under  the  provisions  of  section  6  of  the  act  of 
Congrese,  February  8,  1897,  providing  for  the  allotment  of  iandiS 
to  Indians,  Indiana  of  the  Nez  Perces  tribe  who  have  received  and 
accepted  allotments  of  land,  and  patents  therefor,  under  the  pro- 
visions of  said  act,  are  entitled  to  institute  or  defend  actions  in 
the  state  courts.     (Wa-la-note-tke-tynin  v.  Cai-ter,  85.) 

2,  Trespass  Upon  Lands  of  Indians  by  Allotment. — Indians  holding 

lands  by  allotment  are  entitled  to  bring  suit  for  trespass  upon 
such  lands.     (Carter  v.  Wann,  556.) 

INDICTMENT  AND  INFORMATION. 

1.  Information — ^Describes    Deceased    as     John    Doe. — ^Where    the 

information  for  piiurder  described  the  deceased  as  one  John  Doe, 
whose  true  name  was  unknown  to  the  district  attorney  who  filed 
the  indictment,  and  on  the  trial  it  was  proven  that  the  name  of 
the  deceased  was  John  L.  Decker,  there  was  no  material  variance. 
Idaho  Rev.  SUts.,  sec.  7683.     (Stale  v.  St.  Clair,  109.) 

2.  Indictment. — Objections  to    indictment    considered  and    overruled. 

(SUte  y.  Webb,  428.) 

See  Grand  Jury. 

INFORMATION. 
See  Indictment  and  Information. 
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INJUNCTIONS. 

1.  Pbacticp. — iNJUNcmoN — ^Daaiages. — In  a  case  when  a  perpetual  in- 

junction is  prayed  for,  and  also  damages,  the  court  must  try  the 
issue  raised  as  to  the  injimction,  and,  on  demand  of  either  party, 
suhmit  the  question  of  damages  to  a  jury  and  thereafter  enter  the 
proper  judgment.     (Stocker  v.  Kirtl^,  795.) 

2.  Same — Causes  Caj^not  be  Tried  Piecemeai^ — It  is  error  to  try  the 

issue  as  to  the  injunction,  enter  judgment  thereon,  and  continue 
the  question  of  damages  to  a  subsequent  term  of  the  court. 
Causes  cannot  thus  be  tried  piecemeal.     (Stocker  y.  Kirtlcgr,  795.) 

See  Costs,  1« 

INQUEST. 
See  Coroner's  Inqueatb 

INSANE  PERSONa 

When  Questions  will  not  be  Considebed. — ^Where  the  record  shows 
no  evidence  in  the  court  below  upon  tiie  question  of  the  insanity 
of  the  defendant,  this  oourt  will  not  entertain  or  oonsider  that 
question.     (State  y.  St.  Clair,  109.) 

INSOLVENCY. 

1.  iNSOLyENOT — Jurisdiction. — ^An  insolvent  against  wlioni  an  order  is 

made  ie  the  party  beneficially  interested  in  this  case,  and  may 
make  application  for  a  writ  of  review,  for  the  purpose  of  review- 
ing an  order  which  the  judge  had  no  jurisdictioD  to  make.  (^£ad- 
ison  V.  Piper,  137.) 

2.  Insolvent  Debtob — Cannot  be  Requibed  to  Account  foe  Unpbe- 

SENTED  Claiu. — A  Creditor  of  an  insolvent  debtor,  whose  claim 
was  secured  by  mortgage,  and  had  not  been  presented,  proved  and 
allowed  in  the  insolvency  proceeding,  made  application  to  have 
the  debtor  examined,  on  oath,  in  relation  to  a  part  of  the  prop- 
erty included  in  said  mortgage.  Thereupon  a  citation  was  issued 
and  the  debtor  was  examined,  and  the  judge  found  that  the 
debtor  had  dieposed  of  a  part  of  said  property,  and  ordered 
the  debtor  to  account  to  the  mortgagee  for  the  same.  Held,  that 
the  judge  had  no  jurisdiction  to  make  such  order.  (Madison  y. 
Piper,  137.) 

3.  Collateral  Secubitt. — ^Promissory  notes  held  as  collateral  security, 

duly  assigned  to  a  nonresident,  before  maturity  and  for  a  yalid 
consideration,  are  not  barred  by  the  discharge  in  insolvency  of 
the  maker  of  such  notes,  if  the  holder  thereof  has  not  voluntarily 
submitted  himself  to  the  jurisdiction  of  the  laws  of  the  state  where 
such  discharge  was  gianted.  (Security  Sav.  etc.  Co.  v.  Rogers, 
526.) 
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INSOLVENCY   (Continued). 

4.  INSOLTEKCT  LAW— JURISDICTION. — The  insolvency  laws  of  Idaho  have 
no  extra  terri tonal  operation,  and  the  promissory  notes  of  a  res- 
ident owned  by  a  nonresident  are  not  barred  by  the  discharge  of 
such  resilient  in  an  insolvency  proceeding,  unless  such  nonresi- 
dent voluntarily  becomes  a  party  to  such  proceedings,  and^  thus 
flubmits  himself  to  the  jurisdiction  of  the  laws  of  the  state  where 
such  insolvency  proceedings  are  had.  (Security  Sav.  etc  Co.  ▼• 
Rogers,  526.) 

INSTRUCTIONS. 

1.  INSTRVCTIONS. — Contradictory  instructions  upon  a  materrial  issue  held 

to  be  ground  for  reveraaJ.     (Giffen  v.  City  of  Lewiston,  231.) 

2.  Instructions. — ^\Miere  instructions  are  conflicting  and  irreooncilalfle 

they  are  erroneous.     (State  y.  Webb,  428.) 

INSURANCE. 

Insubanck  Pbemh^ms. — Insurance  premiums  voluntarily  paid  by  the 
mortgagee,  who  insures  the  mortgaged  property,  cannot  be  recov- 
ered by  him  in  the  absence  of  a  provision  in  the  mortgage  author^ 
izing  him  to  insure  the  mortgaged  property  at  the  expense  of  the 
mortgagor.     (Miller  v.  Huni,  523.) 

INSURRECTION. 
See  Martial  Law. 

INTEREST. 
See  Building  and  Loan  AssociatioDB,  2;  Usury. 

IRRIGATION. 
Bee  Corporations,  2a;  Waters  and  Watercourses. 

TODGMENTS. 

1.  Peksumptions  as  to  Regui^rity. — Every  presumption  and  intend- 
ment of  law  is  in  favor  of  the  regularity  of  a  judgment  of  a  court 
of  general  jurisdiction,  and  to  overcome  such  presumption,  in  a 
suit  brought  to  have  such  judgment  declared  void,  facts  must  be 
alleged  and  proven  showing  wherein  the  court  failed  to  obtain 
jurisdiction  to  render  the  judgment  which  is  so  attacked.  (Ollis 
▼.  Orr,  474.) 

8.  Decree  op  Coubt  of  Sisteb  State. — ^A  decree  of  a  court  of  equity 
which  has  jurisdiction  of  the  parties  is  binding  on  them,  and  if 
such  decree  aflfects  the  title  to  real  property  in  another  sUte 
such  decree  will  be  given  force  in  that  «tate.  (Idaho  (Md  Min. 
Co.  V.  Winchdl,  72».) 
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8.  JXJD0MEI9T  ON  PLBAOI17QS.— Judgment  on  the  pleadings  cannot  be  en- 
tered so  long  as  there  remains  material  issues  of  fact  raised 
by  the  pleadings  undetermined.     (Alspaugh  y.  Reid,  233.) 

4.  Ju^x3MEN'is.O)NOLU8iVB  OF  Aix  QUESTIONS  INVOLVED. — ^The  judgment 
of  a  court  of  competent  jurisdiction,  so  long  as  the  same  is  un- 
reversed, is  conclusive  of  all  questions  involved  in  the  issues,  pre- 
sented by  the  pleadings  and  passed  upon  by  the  judgment  of  such 
court  as  to  parties  and  privies.     (Elliott  v.  Porter,  684.) 

6.  Evidence. — All  who  aore  neither  parties  to  a  judgment  nor  the 
privies  to  sucii  parties  are  not  bound  by  such  judgment.  (Stocker 
V.  Kirtley,  795.) 

d.  Estoppel — Fob^ceb  Adjudication. — Parties  to  e  Judgment,  which 
has  been  reversed  or  set  aside  or  annulled  in  a  proper  proceed- 
ing are  precluded  from  again  litigating  the  same  cause  of  action  ae- 
termined  by  such  judgment.  K.,  a  junior  mortgagee,  sued  hia 
mortgagor  and  the  senior  mortgagee  to  have  his  mortgage  lien 
adjudged  prior  to  that  of  the  senior  mortgagee,  ailing  specifia 
acts  of  fraud  on  the  part  of  the  senior  mortgagee,  by  which  he 
was  induced  to  accept  hia  junior  mortgage;  the  cause  was  de- 
termined adverse  to  K.  and  in  favor  of  the  senior  mortgagee; 
afterward  K.  commenced  an  action  to  have  a  deed,  which  he  had 
executed  to  the  senior  mortgagee,  and  which  was  in  fact  the  con- 
sideration for  K's  mortgage,  annulled  on  the  ground  of  fraud  in 
the  procurement  thereof,  alleging  the  same  facts  alleged  in  the 
former  suit.  Held,  that  he  was  estopped  by  the  former  adjudica- 
tion,    (i^ing  V.  Co-operative  etc.  Assn.,  760.) 

7.  Pleadi?;gs — Judoment. — ^A  complaint  which  attacks  a  judgment  aa 

void  solely  upon  the  ground  that  the  affidavit  on  which  order 
for  publication  of  sunmions  was  made  "was  insufficient"  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  to  have  such 
judgment  adjudged  void,  and  such  complaint,  when  unaided  b^ 
affirmative  all^ation  in  the  answer  will  not  support  a  judgment 
for  the  plaintiff.     (Ollis  v.  Oir,  474.) 

8.  Judgment — ^Assiqnment    and    Satisfaction    op — Jubisdiction.— 

plaintiff  sued  to  foreclose  a  mortgage,  and  defendant  obtained 
judgment  for  costs,  which  judgment  defendant  assigned  to 
her  attorney.  By  request  of  attorney  for  plaintiff,  said 
assignee  bent  a  receipt  to  a  bank  in  another  state  with  in- 
structions to  receive  the  money  for  him  and  deliver  the  receipt; 
the  plaintiff  paid  the  money  to  the  said  bank,  took  up  the  receipt 
fiuid  filed  it  in  the  action.  Plaintiff  sued  said  assignee  in  said 
other  state  to  recover  a  debt  alleged  to  be  due  it  from  the  said 
assignee,  and  garnisheed  the  money  in  the  hands  of  the  bank. 
The  assignee  moved  to  strike  the  receipt  from  the  files  and  that 
execution  issue  on  the  judgment,  and  the  court  so  ordered.  Held, 
that  said  order  was  erroneous;  that  payment  to  the  bank  (agent 
of  the  assignee)    satisfied  the  judgment;  and  that  the  forum  of 
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the  state  where  the  garnishment  was  had  is  the  proper  tribunal 
to  decide  the  questions  between  the  plaintiff  and  said  assignee. 
(VermoDtt  Loan  etc.  Co.  v.  McGregor,  134.) 

0.  Setting  Aside  Dffailt — ^Wiiat  Must  be  Shown— Discbetion  op 
Trial  Coubt. — ^The  discretion  of  the  trial  court  in  refusing  to 
set  aside  a  default  judgment  will  not  be  disturbed  unless  it  is 
shown  that  such  discretion  has  been  abused.  An  application  by 
the  defendant  to  set  aside  a  default  judgment  after  the  term  at 
which  such  judofment  was  rendered  must  be  supported  by  evi- 
dence showing  mistake,  inadvertence,  surprise  or  excusable  neg- 
lect on  his  part,  and  accompanied  by  an  affidavit  of  merits  show- 
ing facts  which  constitute  a  defense  to  tlie  plaintdff's  action.  (Hol- 
land Bank  v.  Lieuallen,  127.) 

10.  Notice  bt  Telegram — Mistake  in  Same— Vacating  Judgment. — ^A 
mistake  in  the  transmission  of  a  telegram  by  the  judge  of  the  court 
for  which  the  party  is  in  no  way  responsible,  and  whereby  a  party 
is  deprived  of  a  hearing  upon  the  trial  of  a  cause,  is  sufficient 
ground  for  vacating  a  judgment.     (Thum  v.  Pyke,  350.) 

See  Appeal  and  Error;    Corporations,   5-7;    Dismissal;   Husband  and 

Wife,  5. 

JUKISDICTION. 

JuRiSDiCTTON — ^VoiD  Order — ^NoTiCE. — ^An  Order  by  which  a  third 
party  a  stranger  to  the  suit  without  his  consent  is  made  a  party 
to  an  agreed  case,  under  the  provisions  of  chapter  2,  title  3,  of 
the  Revised  Statutes  of  Idaho,  is  without  authority  of  law  and 
all  the  prooee<lings  thereunder  are  coram  non  judice,  (Potter  ^ 
Talkington,  649.) 

See  Courts. 

JURY. 

1.  Special  Findings  by  Jury.— -In  equity  suits  the  specific  findings  of  a 

jury  are  advisory  only.  The  court  may  disregard  such  findings 
when  they  are  clearly  against  the  evidence.  Section  4396,  Re- 
vised Statutes,  recognizee  a  distinction  between  law  and  equity. 
(Brady  .V.  Yost,  273.) 

2.  Jury  Trial— Equip  able  Actions. — The  guaranty  found  in  section  7, 

article  1  of  the  constitution,  that  the  right  of  trial  by  jury  shall 
remain  inviolate,  was  not  intended  to  extend  the  right  of  trial  by 
jury,  but  simply  to  secure  that  ri^ght  as  it  existed  at  the  date 
of  the  adoption  of  the  constitution.  Such  provision  does  not  guar- 
antee a  jury  trial  in  equitable  actions.  (Christensen  v.  HoUings- 
worth.  87,  94.) 

3.  Criminai  Law — Challenging  Juror — Implied  Bias. — Juror  may  be 

challenged  for  implied  bias,  on  the  ground  that  he  is  client  of  op- 
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JURY   (Continued). 

posing   counsel.     Rev.   Stats.,   sec.   7834,  subd.   2.     (State  t.  Me- 
Graw,  636.) 

4.  Same — 1'ebemptobt  Challenges — Attoknet  and  Client. — ^Defend- 
ant in  criminal  caee  cannot,  on  appeal,  complain  of  error  of  trial 
court  in  sustaining  challenge  to  an  individual  juror,  when  he  accepts 
the  panel  before  exhausting  the  peremptory  challenges.  {State  9. 
Gordon,  5  Idaho,  297,  48  Pac.  1061.     (Stote  v.  McGraw,  636.) 

6.  Excusing  Juror — ^New  Trial. — Error  in  excusing  a  juror  is  noi 
ground  for  a  new  trial  in  a  criminal  action.  Rev.  Stats.,  sec 
7941,  State  v.  McGraw,  036.) 

See  Grand  Jury. 

JUSTICE  OF  PEACE. 

JuBiSDicrrioN  of  Justices'  Courts. — ^Under  the  provisions  of  section 
3861  of  the  Revised  Statutes,  justices'  courts,  in  actions  arising 
on  contract  for  the  recovery  of  money,  only  have  jurisdiction 
where  the  sum  claimed  does  not  exceed  the  sum  of  $300.  The 
sum  claimed,  including  damages  or  principal  and  interest  thereon, 
cannot  exceed  the  sum  of  $300.  Section  22,  article  6,  of  the  con- 
Btitution  of  Idaho  fixes  the  maximum  beyond  which  the  legis- 
lature cannot  go  in  fixing  such  jurisdiction  as  to  value  of  prop- 
erty claimed  or  amount  in  controversy.     (Quayle  v.  Glenn,  649.) 

See  Corporations,  7. 

LEGISLATIVE  JOURNALS. 
See  Printing  Laws  and  Journals* 

LEGISLATURE. 

Bboommendatobt  Dbcisiok  Under  Segtion  10,  Abtiglb  5,  or  Oon* 
BTHunoN. — ^Where  furniture  for  legislative  halls  has  been  pur- 
chased, received  and  accepted,  the  legislature  should  appropriate 
sufficient  to  pay  for  the  same;  not  to  do  so  is  unfair,  inequitable 
and  savors  of  repudiation.  (Geo.  H.  Fuller  Desk  Co.  v.  Stat^ 
316.) 

LIENS. 

Estoppel — PtJRCHASB  Price  Fund. — Where  one  has  a  valid  lien  on 
property  for  the  payment  of  a  debt,  and  such  property  is  sold 
on  a  contract  made  prior  to  the  creation  of  such  debt,  and  the 
claimant  goes  into  a  court  of  equity  and  asks  to  have  his  lien 
claim  paid  out  of  the  purchase  price  fund,  he  is  estopped  Irom 
thereafter  resorting  to  such  property  to  make  such  debt.  (Idaho 
Gold  Min.  Co,  v.  Winchell,  729.) 

See  Mechanic's  IJen. 
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IJMITATION  OP  ACTIONS. 

1.  Limitation  Against  County. — ^Limitation  does  not  run  against  a 

county  to  recover  public  money  wrongfully  withheld  by  one  of  its 
fiducial  agen^ts.     (Fremont  County  v.  Brandon,  482.) 

2.  Statute  of  Limitations  as  to  Cestui  Que  Trust. — ^The  statute  of 

limitations  does  not  begin  to  run  against  a  cestui  que  trust  until 
a  trust  is  denied,  or  some  act  is  done  by  the  trustee,  inconsistent 
with  the  trust.  The  record  in  this  case  examined  and  found  to 
fully  sustain  the  findings  of  the  jury  and  judgment  of  the  court. 
(N«8hold8  V.  McDonell,  377.) 

3.  Statute  or  LiMiTATiONS.—When  the  statute    of  limitations    of  a 

foreign  state  is  set  up  as  a  defense  it  is  error  for  the  court 
on  motion,  without  a  trial,  to  render  a  judgment  of  dismissal 
for  the  reason  that  the  plaintiff  under  the  provisions  of  said  section 
4217,  Revised  Statutes,  is  deemed  to  have  controverted  the  new 
matter  thus  set  as  a  defense  and  the  defendant  is  put  on  his 
proof.  The  plaintiff  may  deny  the  existence  of  such  statute  of 
limitations  as  pleaded  or  may  confess  and  avoid  it  in  any  man- 
ner the  law  permits.     (Alspaugh  v.  Heid,  223.) 

4.  ACKNOWLEDOMENT  OF  Debt — ^LiMiTATiONS. — An  indorsement  upon  a 

note,  secured  by  mortgage,  acknowledging  the  debt  evidenced  by 
the  note,  signed  by  the  maker,  who  is  also  the  mortgagor  does  not 
create,  extend  or  renew  either  the  principal  obligation  or  the 
mortgage,  and  is  not  void  under  section  3351  of  the  Revised 
Statutes,  as  such  acknowledgment  aflfects  the  remedy  on  the  note 
and  mortgflge,  and  not  the  contract  or  obligation  thei-eof.  (Moul- 
ton  ▼.  Williams,  424.) 

MANDAMUS. 

Wmt  of  Mand\mus — Secretary  of  State. — ^Writ  of  mandate  is  the 
proper  proceeding  to  compel  the  Secretary  of  State  to  tile  and  cer- 
tify a  ticket  entitled  to  filing  and  certification  by  such  officer. 
(Williams  v.  Lewis,  184.) 

See  Kxecutors  and  Administrators,  3,  4. 

^lARRIAGE. 

llXJDGAi.  Marriage — ^Divorcb — ^Damages. — Plaintiff,  a  married  woman 
having  a  husband  from  whom  she  had  never  been  lawfully  divorced, 
married  defendant;  the  latter  marriage  having  been  declared  riuU 
and  void,  plaintiff  brings  action  to  recovec  damages  from  defend- 
ant for  injuries  alleged  to  have  been  received  by  her  from  de- 
fendant while  they  were  cohabiting  together,  by  reason  of  the 
defendant's  having  inoculated  her  with  a  venereal  disease.  HeUif 
that  it  not  appearing  that  defendant  had  induced  plaintiff  to  enter 
into  marital  relations  with  him  by  any  fraud,  deceit  or  mis- 
representation,  no  recovery  could  be  had.     (Deeds  v.  Strode,  317.) 
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MARRIED  WOMEN. 
See  Acknowledgments;   Husband  and  Wife;   Mortgagee,  2. 

MARTIAL  LAW. 

8XT8PENSIO!7   OP   WRTT — ^MARITAL   LaW — MILITARY   FORCES. — ^The   prOcU- 

mation  of  the  governor  declaring  Shoshone  county  to  be  in  a  state 
of  rebellion,  and  his  action  in  calling  to  his  aid  the  military  forces 
of  the  United  States  for  the  purpose  of  restoring  good  order  and 
the  supremacy  of  the  law,  had  the  effect  to  put  into  force,  to  a 
limited  extent,  martial  law  in  said  county  and  such  action  is  not 
in  violation  of  the  constitution,  but  in  harmony  with  it,  being 
necessary  for  the  preservation  of  the  government  and  its  neces- 
sary self-defense,     (in  re  Boyle.,  600.) 

MECHANIC'S  LIEN. 

Lien — Intkrplbader  Actiion. — ^A  person  who  files  a  lien  on  prop- 
erty for  material  furnished^  and  thereafter  appears  in  an  inter- 
pleader action  brought  to  determine  the  priority  of  the  rights 
of  creditors  to  the  purchase  price  paid  for  the  property  on  which 
the  lien  is  claimed,  and  demands  that  his  claim  be  paid  out 
of  said  fund,  weaves  such  lien  and  is  estopped  from  foreclosing 
the  same.     (Idaho  Gold  Min.  Co.  v.  Wiuchell,  729.) 

MINES  AND  MINING. 

Mining  Claims — Ouster. — Where  one  unlawfully  ousts  the  owner 
from  mining  claims  and  in  working  the  same  creates  debts,  such 
debts  are  not  legal  claims  for  liens  against  the  mining  claims. 
(Idaho  Gold  Min.  Co.  v.  Winchell,  729.) 

See  Waters   and   Watercourses. 

MORTGAGES  AND  TRUST  DEEDS. 

1.  Trust  Deed  a  Mortqage  Under  Statutes  of  Idaho. — ^A  trust  deed 

executed  to  secure  a  given  debt,  payable  at  a  specified  time,  upon 
real  estate,  is,  under  the  statutes  of  Idaho,  a  mortgage,  and  can- 
not be  foreclosed  by  notice  and  sale,  under  a  power  of  sale  in  such 
trust  deed;  and  such  trust  deed  can  only  be  foreclosed  by  judicial 
sale,  pursuant  to  decree  rendered  in  an  action  brought  therefor  in 
the  proper  court.     (Brown  v.  Bryan,  1.) 

2.  Married  Woman — ^Mistake  in  Descrtftion. — A  clerical  mistake  in 

the  description  of  land  intended  to  be  mortgaged  1^  a  married 
woman  may  be  corrected  upon  a  proper  showing.  (Christensen  V. 
Hollingsworth,  87,  94.) 

3.  Reformation  and  Foiieclosurk  of  Mortgage — Aixegations  of  Mis- 

take.— ^Allegation,  in  complaint,  that  parties  to  a  mortgage  in- 
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tended  that  certain  land  (describing  it)  should  be  described  in 
end  conyeyed  by  such  mortgage,  and  that  the  scrivener,  in  draw- 
ing the  mortgage,  omitted,  through  mistake,  the  number  of  the 
section  in  which  such  tract  was  situated  and  prays  for  reforma- 
tion. Held,  sufficient  to  grant  reformation.  (Christensen  v.  Uol- 
lingsworth,  87,  04.) 

4.  MoBTQAOE — FoREOLOSUBE. — A  mortgage  given  to  secure  the  payment 
of  a  note  is  a  mere  incident  to  the  note,  and  its  foreclosure  is  not 
bound  so  long  as  an  action  upon  the  note  is  not  bound.  (Moulton 
y.  Williams,  424.) 

5w  FORECLOSUBE — Countebclahc  Set  Forth  in  Answer. — In  an  action 
by  the  mortgagee  to  foreclose  his  mortgage,  the  mortgagor  may, 
in  his  answer,  set  forth  a  counterclaim  for  purchase  money  due 
him  from  the  mortgagee  on  bargain  and  sale  of  realty,  and  it  la 
reversible  error  to  sustain  a  demurrer  to  such  counterclaim  on  the 
ground  that  there  is  "no  relation  or  connection  between  the  sub- 
ject matter  set  out  in  plaintiff's  complaint  and  the  said  counter- 
claim."    (Miller  v.  Hunt,  623.) 

0.  Joinder  of  Actions. — ^A  mortgage  msy  be  reformed  and  foreclosed  in 
the  same  actioni.     (Chriatemsen  v.  HoUingsworth,  87,  94.) 

7.  Foreclosure  of  MoRxeAGE-^UsuRY — Suit  Prematurely  Brouoht. — 
In  an  action  brought  to  foreclose  a  mortgage,  upon  the  ground 
that  default  had  been  made  in  the  payment  of  coupon  interest 
notes,  which  coupon  interest  notes  are  declared  to  be  usurious 
and  void  (see  decisions  of  this  court  in  Vermont  Loan  Truet  Co. 
V,  Hoffman^  49  Pac.  314),  the  principal  note  not  being  due  at 
the  time  of  the  commencement  of  the  suit,  held,  that  the  action 
is  prematurely  brought*  (Vermont  Loan  etc.  Co.  v.  Tetzlaff,  105; 
Vermont  Loan  etc.  Co.  v.  Maxwell,  108.) 

9.  Chattel  Mortoage— Deiid  to  Real  estate — Foreclosure. — The  V. 
M.  &  M.  Go.,  holding  a  chattel  mortgage  upon  certain  personal 
property  of  the  fiim  of  F.  E.  &  Son,  and  also  a  mortgage  upon  real 
property  of  the  firm,  both  of  which  were  given  to  secure  indebt- 
edness due  and  owing  from  said  F.  E.  &  Son  to  said  V.  M.  &  M. 
C!o.,  on  default,  foreclosed  the  chattel  mortgage,  F.  K.  &  SSon 
giving  a  deed  to  V.  M.  &  M.  Co.  of  the  real  estate,  and  thereupon 
the  V.  M.  &  M.  Co.  executed  to  said  firm  of  F.  E.  &  Son  an  agree- 
ment in  writing  conditioned  that  said  V.  M.  &  M.  Go.  would  con- 
vey to  said  F.  £.  &  Son,  or  either  of  them,  the  said  personal  prop- 
erty, consisting  of  a  sawmill  and  belongings,  and  said  real  estate, 
if  the  said  firm,  or  either  of  them,  would  pay  to  said  V.  M.  &  M. 
Co.  the  amount  due  said  company  from  said  firm  at  any  time 
within  a  period  of  eight  months.  Held,  such  agreement  did  not 
constitute  the  deed  a  mortgage.  (Felland  v.  VoUmer  Milling  etc 
Co.,  120.) 

Idaho,  Vol.  (^-63 
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9.  Foreclosure  ok  Mortgage— Moriqaqe  Debt— PLAinnrF  Entitled 

TO  What  is  Dub  Him.— If,  in  a  suit  to  foreclose  a  mortgage,  the 
courts  should  decide  that  plaintiflf  i»  not  entitled  to  a  toredosure, 
yet,  nevertheless  the  plaintiff  should  have  judgment  for  any  por- 
tion of  the  mortgage  debt  shown  by  the  pleadings  and  proof  to 
be  due  him,  against  the  defendants  porsonaUy  liable  therefor. 
(Jaeckel  v.  Pease,  131.) 

10.  Satisfaction  or  Mortoaok— Complaint— Allboatiow  or  Patmbit 
—Demurrer.— In  an  action  under  the  provisions  of  section  3364 
of  the  Revised  Statutes  to  compel  the  discharge  of  a  mortgage 
and  to  recover  damages  and  penalty,  the  complaint' must  contain 
A  direct  and  tmequivocal  allegation  of  payment  of  the  amount 
secured  by  such  mortgage.  (Gamble  v.  Canadian  etc  Tru«t  Co- 
202.) 

11.  Practice— Section  3364  of  the  Revised  Statutes  CoNSTRUED.r- 
lender  the  provisions  of  section  3364  of  the  Revised  Statutes  a 
eause  of  action  does  not  accrue  until  the  mortgage  debt  is  paid 
in  full  and  a  discharge  of  the  mortgage  demanded.  (Bamea  v. 
Pitts  Agricultural  Works,  260.) 

See  Acknowledgments;    Attorneys,  2,  3;    Chattel  Mortgagee;    Clood 
on  Title;  Public  Lands. 

MLTNICIPAL  CORPORATIONS. 

1.  Fttndino  Bonds — ^Description  Required — Submission  of  Question 

to  Electors. — ^Where  it  is  proposed  to  call  an  election  for  the 
purpose  of  submitting  to  the  electors  of  any  town  or  city  the 
question  of  issuing  bonds  for  the  funding  of  an  existing  indebted- 
ness of  such  town  or  city,  and  the  ordinance  providing  therefor  does 
not  describe  the  indebtedness  sought  to  be  funded,  as  prescribed  I 

by   section   2   of   the   act   of   February   2,    1899,    all   proceedings  I 

thereunder  are  invalid.     (Coffin  v.  Richards,  741.)  I 

2.  Contract  by  City  Council — ^Administrative  Act. — ^The  letting  of 

a  contract  to  do  public  work  by  a  city  council  is  an  adminis- 
trative, and  not  a  judicial  or  quasi  judicial  act.  (Adleman  v. 
Pierce,  204.) 

8.  Damages — ^Defective  Sidewalk — Sidewalk  Included  in  Stbebts 
AND  Public  Grounds. — ^A  sidewalk  is  included  within  tbe  term 
"streets  and  public  grounds"  as  used  in  a  city  charter  which 
makes  the  city  liable  to  anyone  for  damages  sustained  by  accident 
or  casualty  ....  on  account  of  the  condition  of  any  street  or 
public  ground"  within  the  city.     (Criffen  v.  City  of  Lewiston,  2^.) 

4.  Citt  Charter—Contributort  NBauaENGE. — ^The  provision  in  a  city 
charter  that  such  city  ''shall  be  liable  to  anyone  for  any  Ices  or 
injury  to  person  or  property  growing  out  of  any  casualty  or  ac- 
cident happening  to  any  such  person  or  property  on  aoooimt  of  tin 
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condition  of  any  street  or  public  ground  therein/'  does  not  de- 
prive the  city  of  the  ordinary  defense  of  contributory  negligence 
to  an  action  brought  against  it  for  damages  brought  under  such 
charter  provision.     (Gilfen  v.  City  of  Jjewiston,  231.) 

6.  Same — ^Accounts — ^Dobs  not  Apply  to  Torts. — ^A  provision  in  a  city 
charter  that  "all  demands  and  accounts  against  the  city  must  be 
presented  to  the  clerk  with  the  necessary  evidence  in  support 
thereof,  and  he  must  submit  the  same  to  the  council,  who  shall 
by  a  vote  direct  whether  the  same  shall  be  paid  or  any  part 
thereof,  as  they  may  deem  it  just  and  legal,"  does  not  apply  to 
torts,  but  to  those  demands  upon  which  actions  e^  contractu  may 
be  brought.     (Giffea  v.  City  of  Lewiston,  231.) 

5a.  Instructions  as  to  Negligence. — ^In  a  suit  against  a  city  to  recover 
for  personal  injury  growing  out  of  a  defective  sidewalk,  the  court 
instructed  the  jury  that  "negligence  on  the  part  of  the  pkiintiff 
resulting  in  the  injury  and  without  which  the  injury  would  not 
have  occurred,  would  not  excuse  the  city  from  liability  when  the 
city  officials  had  notice  of  such  defect,  or  could  have  known  of 
it  by  the  use  of  reasonable  diligence,  in  time  to  have  prevented 
it'';  held,  reversible  error,  a«  such  instruction  took  from  the  jury 
the  defense  of  contributory  negligence  under  the  facts  of  the  case 
at  bar.     (Giffen  v.  City  of  I^ewieton,  231.) 

6.  Person   Injured    Knowing   Dangerous    Condition   of    Street^ — 

Where  a  person  knew  prior  to  an  injury  received  of  a  dangerous 
condition  in  a  street,  such  knowledge  would  not  preclude  him 
from  a  recovery  for  an  injury  received  by  accident  caused  by 
such  dangerous  condition,  provided  he  used  reasonable  diligence 
to  avoid  injury;  but  should  injury  result  from  his  carelessness, 
he  should  not  recover  for  such  injury.  (Giffen  v.  City  of  Lewis- 
ton,  231.) 

7.  Practice— Prejudicial  Error. — In  an  action  against  a  city  to  re- 

cover for  an  injury  received  by  reason  of  the  dangerous  condition 
of  a  street,  it  is  prejudicial  error  to  permit  the  plaintiff  to  show 
that  after  the  accident  the  defendant  promptly  remedied  the  de- 
fect which  caused  the  accident.     (Giffen  y.  City  of  Lewiston,  231.) 

"8.  Evidence— Precaution — Accident. — ^The  presence  of  a  light  at  the 
place  of  accident  does  not  excuse  a  city,  which  is  required  to 
keep  its  streets  in  safe  condition,  from  liability  for  an  accident 
caused  by  one  of  its  streets  being  in  a  dangerous  condition,  but 
the  presence  or  absence  of  such  light  is  a  circumstance  to  be 
considered  by  the  jury  in  determining  whether  the  plaintiff  was, 
or  was  not*  guilty  of  contributory  negligence.  (Giffen  v.  City  of 
Lewiston,  231.) 

9.  Charter  of  Boise  City — Power  to  Declare  What  is,  and  to 
Arate  Nuisance. — ^By  the  charter  of  Boise  City  the  mayor  and 
common  council  axe  empowered  to  declare  what  is  a  nuisiancey  and 
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are  empowered  to  abate  a  nuisanoe.  (Boise  City  t.  Baiae  Rapid 
Transit  Co.,  779.) 

10.  DrroH — Extension  of  Streets  Oveb. — ^When  a  ditch  is  oonstmcted 
over  public  land  and  thereafter  such  land  is  entered  by  the  probate 
judge  aa  a  townsite,  and  atreete  are  laid  out  acroea  such  diteh,  and 
in  the  course  of  time  it  becomes  necessary  to  bridge  such  ditch  for 
the  reasonable  use  of  the  street  by  the  public.  It  is  the  duty  of 
the  owners  to  construct  such  bridge  at  their  own  expenaek  (Boise 
City  y.  Betae  Rapid  Transit  Oo„  770.) 

11.  Obstruction  of  Street — Owner  of  Pboeebty<— The  ownership  of 

property  is  held  subject  to  the  restriction  that  it  must  he  so  need 
as  not  to  injure  o^^ers,  or  obstruct  the  free  use  of  a  street. 
(Boise  City  y.  Boise  Rapid  Transit  Co.,  779.) 

12.  Duty  of  Owner  to  Bridge  Ditch — Pubilio  Nuisangb. — ^The  city 

having  extended  ita  limits  and  platted  ks  streets  across  said  ditch, 
the  owner  thereof  must  bridge  the  same,  at  his  own  expeoee,  when- 
ever such  ditch  obstructs  the  free  passage  or  use  of  such  streeta. 
If  it  fails  to  do  so,  the  ditch  becomes  a  public  nuisance,  and  may  be 
bridged  by  the  city,  at  the  expense  of  the  owner.  (Boise  City  y» 
Boise  Rapid  Transit  Co.,  779.) 

See  Certiorari,  3, 

NEGLIGENCE. 
See  Municipal  Corporations. 

NEWSPAPERS. 
Bee  Contracts. 

NEW  TRIAL. 

1.  New  TRiAir— When  Should  not  be  Granted. --A  new  trial  should 
not  be  granted  on  the  ground  of  newly  discovered  evidenoe  where 
such  evidence  is  merely  cumulative,  or  where  it  was  within  the 
power  of  the  defendant,  by  the  use  of  reasonable  diligenoe,  to  have 
produced  such  evidence  on  the  trial.     (State  v.  Davis,  159.) 

^.  Same — Gboundr  Statutory. — ^The  grounds  for  a  new  trial  are  statu- 
tory and  cannot  be  extended  by  the  courts  by  rule.  (State  y. 
Davis,  159.) 

3.  Same — Ground  for  New  Trial — Section  7952,  Revised  Statutes. 
If  it  be  a  ground  for  new  trial,  under  section  7952  of  the  Revised 
Statutes,  that  a  juror,  prior  to  the  trial,  expressed  an  opinion 
that  the  defendant  is  guilty,  which  is  doubted,  one  or  two  eo;  parte 
affidavits  are  not  sufficient  to  overcome  the  positive  statement  of 
such  juror,  made  on  his  voir  dire  eauuninationy  that  he  has  na 
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opinion,  and  has  never  formed  or  expressed  an  opinion,  as  to  thv 
gnilt  or  innocence  of  the  accused,  and  such  juror  is  shown  to 
have  a  good  reputation  for  truth  and  Teracity  among  Mb  neigh- 
bors and  ocquaintanoefl.     (Staite  r.  Davis,  159.) 

4.  New  Tbiai< — Cumulative   EvmENCE. — Whon  newly  discovered'  evi- 

dence tends  to  establish  a  new  or  independent  fact  not  testified 
to  at  the  trial,  although  its  efiect  be  to  establish  a  position  sought 
to  be  established  at  such  trial,  such  newly  discovered  etvidence 
ia  not  cumulative  within  the  meaning  of  the  rule  prohibiting  the 
granting  of  a  new  trial  upon  newly  discovered  cumulative  evidence. 
(Twin  Springs  Placer  Co.  v.  Upper  Boise  etc.  Min.  Co.,  687.) 

5.  Same — Judioiai.  Discbbtiof. — ^The  granting  of  a  new  trial  is  a 

matter  largely  within  tiie  discretion  of  the  trial  court,  and  an^ 
order  granting  a  new  trial  will  not  be  reversed  unless  there  has 
been  a  clear  abuse  of  such  discretion  in  granting  it.  (Twin 
Springs  Placer  Co.  v.  Upper  Boise  etc.  Min.  Co.,  687.) 

6.  Notice  or  Intention  to  Move  fob  a  New  Trial  — ^Time  fob  Filing. 

An  appeal  from  an  order  denying  a  new  trial  will  be  dismissed 
when  it  is  shown  that  the  notice  of  intention  to  move  for  a  new 
trial  was  not  filed  and  served  upon  the  adverse  party  within 
ten  days  after  the  verdict  as  required  by  statute.  (Fox  v.  Rogers, 
710.) 

7.  Statement  on  Motion  for  a  New  Trial. — Under  the  provisions  of 

subdivision  3,  section  4441,  of  the  Revised  Statutes,  a  statement 
on  motion  for  a  new  trial  must  specify  the  particular  errors  re- 
lied on.     (Warren  v.  Stoddart,  692.) 

S.  New  Trial — Motion  to  Correct  Decree. — An  order  granting  a  new 
trial  will  not  be  reversed  on  appeal,  unless  it  is  made  to  appear 
that  there  has  been  a  manifest  abuse  of  discretion  in  granting  a 
new  triaL     (Broasard  v.  Morgan,  479.) 

See  Jury,  5. 

NONSUIT. 

Prima  Facie  Case— Nonbutt.— When  the  evidence  of  the  pliantiff 
establishes  a  prima  facie  case,  motion  for  nonsuit  at  close  ot 
plaintiff's  testimony  is  properly  denied.  (Simpson  v.  Remington, 
681.) 

NUISANCES. 
See  Municipal  Corporations,  9-12. 

OFFICERS. 

1.  OowsTiTUTiONAX  Law. — The  appointment  of  a  deputy  under  the  pro- 
visions of  section  6,  article  18  of  the  constitution  of  Idaho  ia 
not  the  creation  of  an  office.     (Dunbar  v.  Canyon  County,  726.) 
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OFFICERS  (Continued). 

2.  liiABiLiTT  OF  Postmaster — Official  Boin). — ^While  a  postmaBter  is 

liable  to  private  parties  for  money  or  property  coming  to  his 
hands  as  such  postmaster,  and  lost  through  wrongful  act,  neglect 
or  default,  of  such  postmaster,  his  assistants  or  servants,  an  ac- 
tion to  recover  the  same  should  be  brought  against  the  postmaster, 
and  not  upon  his  oificial  bond.  (Idaho  Gold  Reduction  Co.  v. 
Croghan,  471.) 

3.  Removal  of  Pubijo  Offickb. — ^A  proceeding  for  the  removal  of  an 

ofticei*  under  section  7459  of  the  Revised  Statutes,  is  not  required 
to  be  brought  by  indictment  or  information  by  the  public  prose- 
cutor: Rankin  v,  Jauman,  4  idaho,  53,  394,  36  Pac  503,  39  Pae. 
Ill;  alfirmed.     (Hays  v.  Simmons,  651;  Hays  v.  Young,  654.) 

4.  Constitutional    Law  —  Salabies  —  County    Officebs  —  Pubuo 

Policy. — ^The  legislature  has  authority  to  pro\dde  by  statute  ths 
maximum  and  minimum  salary  of  county  oMcers,  and  may  vest  in 
the  boards  of  county  commissioners  the  discretionary  authority 
of  determining  the  amoimt  of  salary  of  county  officers  within  the 
limit  of  such  maximum  and  minimum  salary,  except  the  salary 
of  such  county  commissioners.  Public  policy  forbids  that  any 
officer  be  empowered  to  fix  his  own  compensation.  (Stook^  v. 
Board  of  Commrs.  of  Nez  Perces  Co.,  542.) 

5.  SuBETiES — Liability. — ^The  sureties  of  an  officer  mentioned  in  sec- 

tion 403  of  the  Revised  Statutes  are  liable  to  any  person  injured  or 
aggrieved  by  a  wrongful  act  done  by  the  officer  in  his  official 
capacity.     (Palmer  v.  Pittingill,  346.) 

6.  County  Assessob  and  Tax  Collectob— Deposited  on  Genkbal  De- 

posit.— C.,  as  assessor  and  tax  collector  for  the  county,  paid 
into  the  bank  of  B.  &  Co.  a  sum  of  money  collected  by  him  as 
such  official,  and  subsequently  gave  to  W.,  the  outgoing  treasurer 
of  said  county,  a  check  for  $50,539.03,  and  the  cashier  of  said 
bank,  without  the  knowledge  or  consent  of  the  incoming  treasurer, 
passed  a  portion  of  said  amount  to  the  credit  of  the  incoming 
treasurer;  held,  that  this  did  not  constitute  "a  deposit  on  general 
deposit"  by  such  incoming  treasurer.  (County  of  Bingham  v. 
Woodin,  284.) 

7.  Evidence,    Documentary. — In  an    action  on    treasurer's    bond  the 

plaintiff  was  permitted,  over  the  objection  of  defendants,  to  in- 
troduce the  ledger  of  a  banking  company  and  to  read  in  evidence 
certain  entries  therefrom,  there  being  no  proof  as  to  who  made  the 
Dntries  or  when  they  were  made,  or  that  the  treasurer  had  any 
knowledge  of  or  ever  consented  to  such  entries.  Held,  error. 
(County  of  Bingham  v.  Woodin,  284.) 

See  Banks  and  Banking,  2;  Clerk  of  Court;  CJountieB. 
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parol  evidence. 

See  Attacbmeikt,  3;  Contracts^  3;  Frauds,  Statute  of. 

PARTNERSHIP. 

PAitTNERflHTF.— Held  under  facts  of  this  oase  no  partnership  existed. 
(Wilson  V.  Wilson,  697.) 

PHYSICIANS. 
See  Coroner's  inquest. 

PLEADING  AND    PRACTICK 

1.  Publication  op  Summons. — Allegations  that  a  "judgment  Is  void,* 

and  t<hat  an  affidavit  for  publication  of  summons  is  ''ineufficiemt,** 
are  stal-ements  not  of  fact,  but  of  legal  conclusions.  (OUis  v.  Orr, 
474.) 

2.  CouBT  Must  Grant  any  Relief  Embbaced  Within  the  Issues.— 

Under  the  provisions  of  section  4353  of  the  Revised  Statutes,  when 
an  answer  is  filed,  the  court  may  grant  any  relief  consistent  with 
the  case  and  embraced  within  the  issues.  (Sbocker  v.  Kirtlej, 
796.) 

8.  Denial  on  Information  and  Belief. — ^A  denial  on  information  and 
belief  of  matters  of  public  record  is  not  sufficient.  (Simpson  ▼• 
Remington,  681.) 

4.  Pleadings — Practice — ^Demubbeb — ^Answeb. — Objections  to  a  com- 
plaint that  "the  action  is  not  brought  in  the  name  of  the 
real  parties  in  interest,  as  is  shown  by  the  face  of  the  complaint''; 
''that  the  plaintiff  has  not  l^al  capacity  to  sue  in  this  action; 
that  several  causes  of  action  have  been  improperly  united";  "that 
the  complaint  is  ambiguous,  unintelligible  and  uncertain,"  must 
be  taken  by  demurrer,  or  answer,  and  when  not  so  taken  will  be 
deemed  to  be  waived.     (Carter  v.  Wann,  556.) 

6.  Same — Genebal  Demurrer. — When  the  complaint  states  a  good 
cause  of  action,  although  joined  with  a  cause  of  action  that  is  de- 
murrable, a  general  demurrer  tlutt  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  will  not  He.  (Car- 
ter V.  Wann,  556.) 

6.  Pleadings — Nonsuit — Cross-complaint. — In  an  action  by  the 
plaintiffs  against  numerous  defendants  to  settle  the  rights  of  the 
parties  to  the  waters  of  a  certain  stream,  various  defendants  hav- 
ing, in  addition  to  their  answers  to  the  complaint  of  plaintiffs, 
filed  cross-complairts  asking  affirmative  relief  against  both  the 
plaintiffs  and  certain  of  their  codefendants,  the  plaintiffs  having 
been  nonsuited,  the  court,  on  motion  of  certain  of  the  defendants, 


Digitized  by  VjOOQIC 


840  Ijnbbx;. 

PLEADING  AND  PRACTICE  (Continued). 

dismissed  the  crosa-complaints  of  the  other  defendants.  Heldt 
error.  The  cross-complainants  were  entitled  to  be  heard  upon  th^r 
oross-complaints  in  the  action  then  pending.  (Taylor  t.  Bartholo- 
mew, £00.) 

7.  Pi^ADiim*— A  delect  in  a  complaint  may  be  cuied  by  allegation  in 

the  answer.     (State  v.  Thum,  ^23.) 

8.  Pleading — Procedube. — ^An  amendment  to  a  complaint  not  in  mat- 

ter of  substance  and  unnecessary  to  be  made  is  not  required  to  be 
served  upon  defendant.     (Curtia  t.  Bun'nell  etc.  Inv.  0.»  298.) 

9.  Pleading — Where  the  complaint  fails  to  set  torth  a  material  fact 

essential  to  the  establishment  of  plaintiff's  right  to  recover,  the 
complaint  is  bad  on  general  demurrer.  (County  of  Bingham  v. 
Woodin,  284.) 

10.  PtEADTN-Q — REFtTSAL  TO  ESTABLISH  Defet^sb  BY  Pboof. — ^Where  the 
demurrer  to  an  answer  is  sustained  and  a  new  answer  is  filed 
setting  up  the  same  defense,  to  which  no  objection  is  made, 
and  the  party  making  such  answer  withdraws  from  the  case  and 
refuses  to  establish  his  defense  by  proof,  the  error  committed  in 
suefcainlng  demurrer  not  prejudicial.  (Barnes  ▼.  Pitts  Agricul- 
tisral  Works,  259.) 

11.  Pleadings. — ^l^nder  the  provisions  of  subdivision  2,  section  4168,  in 
actions  em  oontraotvt  or  ex  delioio  the  pleader  is  required  to  make 
in  his  complaint  a  statement  of  the  facts  constituting  the  cause 
of  action  in  ordinary  and  concise  language.  (Elliott  v.  Collina, 
266.) 

12.  Pbactick — ^Ambigititt  and  Uncertainty  in  Coicflaint  —Reached 
BY  Special  Deicubbeb. — ^Ambiguity  and  uncertainty  in  a  com- 
plaint which  states  a  cause  of  action,  but  not  with  that  cer- 
tainty contemplated  by  the  code,  cannot  be  reached  by  an  ob- 
jection to  the  introduction  of  evidence  under  the  complaint^  but 
only  by  special  demurrer  pointing  out  the  ambiguity  and  un- 
certainty coniplflined  of  by  the  defendant.  (Naylor  v.  Vermont 
Loan  etc.  Co.,  251.) 

13.  AvEBifENTS  OF  Answeb — ^New  Matteb — ADEEMED  DENIED. — Under 
the  provisions  of  section  4217,  Revised  Statutes,  when  new  matter 
is  pleaded  in  the  answer  in  avoidance  or  as  constituting  a  defense 
or  counterclaim,  such  new  matter  is  deemed  denied  or  contro- 
verted by  the  plaintiff.     (Alspaugh  v.  Reid,  223.) 

14.  Sham  and  Fbiyolous  Answebs. — ^An  answer  which  contains  denials 
upon  information  and  belief  of  matters  which  are  entirely  made 
up  of  the  files  and  records  in  a  case  in  which  the  defendant  wfs 
a  principal  party  is  properly  stricken  out  as  sham  and  frivolous. 
(First  Nat.  Bank  of  Moscow  v.  Idartin,  204.) 

Ifi,  Plbadingb — Denial  in  CoNJUNcnvE. — ^Ae  used  in  the  complaint* 
the  words  "sold  and  delivered"  constitute  but  one  aoL    The  word 
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PLEADING  AND  PRACTICE   (Continued). 

"sold"  as  there  used  includes  "delivery''  and  a  denial  of  thai  act 
in  the  oonjunctiTe  ndsea  an  issua  Held,  under  faoto  of  this 
eaiae  thait  respondeui  was  liable  for  debt  sued  <m,  (Feldman  y. 
Bbm,  717.) 
19.  PRAcncB — DiSMUKBEB. — Held,  that  the  complaint  states  a  cause  of 
action,  and  demurrer  properly  overruled.  (Simpson  y.  Bemin^- 
ton,  681.) 

IT.  PUEADiNG— EiccnoN  Ibbeotji^asities. — ^A  complaint  in  this  caser 
examined  and  held  not  to  state  cause  of  action.  (Ball  y.  Camp- 
bell, 754.) 

18.  Commingling  Causes  of  Action  in  Same  Count— Demubreb — 
Motion  to  Stbisx. — The  commingling  of  several  causes  of  ac- 
tion in  one  count  of  the  complaint  is  prohibited  by  the  code, 
but  such  commingling  is  not  ground  for  demurrers,  the  remedy 
in  such  case  being  by  motion  to  elect,  and  strike  out.  (Fox  Y. 
BfOgers,  710.) 

19.  Defenses. — Held,  that  the  answer  set  up  two  separate  defensee  and 

tha.t  it  was  error  to  strike  such  defeDses  out.     (Warren  y.  Stod- 
dart,  692.) 

See  Dismissal  of  Action. 

POLITICAL  CONVBNTIONa 
8ee  Elections. 

POLL  TAX. 
See  Taxation* 

POSTMASTJSBS. 
See  OfScers,  2. 

PBELIMINARY  EXAMINATION, 
See  Criminal  Law,  8. 

PBINCIPAL  AND  AGENT. 
See  Usury. 

PBINCIPAL  AND  SUBETY. 
Bee  Appeal  and  Error,  14-16;  Officein. 

PBINTING  LAWS  AND  JOUBNALa 

1.  ApPBorRiATioN  FOB  PRINTING  AND  BINDING  JouBNALS. — ^Whei©  au  ap- 
propriation is  made  by  the  legislature  for  ''publishing  the  journals 
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PRINTING  LAWS  AND  JOURNALS  (Continued). 

of  the  Senate  and  House  and  the  Sessions  Laws/'  such  cu!t  ia  in- 
tended only  to  provide  compensation  for  the  printing  and  binding 
thereof.     (Anderson  y.  Lewis,  5L) 

&  Copies  op  Laws  and  Joubnals — Secbetahy's  Duty  to  Pbepabi.— 
It  is  part  of  the  official  dutyf  of  the  Secretary  of  State  to  prepare 
the  copies  of  the  laws  and  journals  for  the  pointer.  (Anderson 
y.  Lewis,  61.) 

3.  Fees  Paid  to  Secbetabt  Belong  to  State  Tbeasubt. — ^Where  th* 

Secretary  of  State  has  received  fees  for  making  such  copies,  such 
fees  are  required  to  be  paid  into  the  state  treasury  by  the  Secre- 
tary of  State  under  the  provisions  of  section  19,  article  4  of  the 
constitution.     (Anderson  y.  Lewis,  61.) 

4.  Same — ^As  to  Fuknishing  Copies  to  Pbintino  Compaitt. — ^Whei* 

the  Secretary  of  State  makes  a  contract  with  a  printing  company^ 
to  publish  the  laws  and  journale  by  the  terms  of  whdch  oontraet 
the  secretary  is  to  receive  a  certain  portion  of  the  ooDti«et  price  tor 
the  preparation  of  the  copies  .for  the  printer,  such  contract  ia 
within  the  prohibitions  of  section  366  of  the  Revised  Statutes  of 
Idaho.     (Anderscm  v.  Lewis^  61.) 

PROBATE  COURT. 

See   Descent  and   Distribution;  Executions;   Executors  and   Adminifl* 

tratora. 

PROCESS. 

Sebviob  of  Summons  Out  of  the  State — ^Default — ^Vom  Juixh 
MENT. — When,  after  order  for  publication  of  summons  against 
an  absent  defendant  has  been  duly  made,  the  summons  is  per- 
sonally served  on  such  absent  defendant  out  of  the  state,  such 
service  does  not  become  complete  until  the  expiration  of  the  time 
prescribed  in  the  order  for  publication;  and  where  such  order 
prescribed  one  month  for  such  publication,  as  in  the  case  at  bar,  the 
defendant  served  out  of  the  state  has  one  month  and  forty  days 
in  which  to  answer  and  a  default  judgment  Altered  against  him 
during  said  time  is  void  ^nd  will  be  reversed  on  appeaL  (Bowca 
y.  Harper,  664.) 

See  Corporations,  6-7;  Divorce. 

PROHIBITION,  WRIT  OF. 

Wrar  OF  PBomBirioN— Secbktaby  of  State. — ^Writ  of  prohibition,  un- 
der the  statutes  of  Idaho,  will  lie  to  re&train  the  action  of  a  min- 
isterial officer,  when  it  appears  that  such  action  is  illegal  and  be- 
yond his  jurisdiction  as  the  Secretary  of  State  in  certifying  to 
the  county  auditors  a  ticket  not  entitled  to  be  certified.  (Will* 
iams  y.  Lewis,  184.). 
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PROMISSORY  l^OTES. 
See  Bills  and  Notes. 

PUBLIC  LANDS. 

PUBOHASE  PbICB  MoBTOAGE — SiGNINO  BY  WiFB — COMlCUirrTT  PBOFBHrT. 

Where  H.  made  settlement  upon  the  public  domain  subject  to  the 
pre-emption  laws  of  the  United  States,  and  made  pre-emption  fll* 
ing  for  the  same  and  resided  thereon,  with  his  wife,  and  there- 
after, while  so  residing  thereon  with  his  said  wife,  he  borrowed 
money  of  K.  with  which  to  pay  tne  government  price  for  said 
land,  and  executed  a  mortgage  to  secure  the  payment  of  the  same 
to  K.,  and  thereafter,  on  the  same  day,  made  his  final  proof  for 
said  land  and  paid  the  government  price  therefor  from  the  mon^ 
80  borrowed,  said  mortgage  is  a  purchase  price  mortgage,  and  is 
a  valid  lien  on  said  land,  whether  signed  by  the  wife  or  not,  and 
is  prior  to  any  right  she  may  have  to  said  land,  as  community 
property,  by  reasozk  of  having  resided  thereon  at  the  date  of  the 
execution  of  said  mortgage.  The  term  "price  of  real  property,'* 
as  used  in  section  3336  of  the  Revised  Statutes,  is  the  money  paid 
for  real  property  or  the  debt  created  by  the  purchase  thereof. 
(Kneen  t,  Halin,  621.) 

Bee  Townsitea. 

PUBLIC  MONEY. 
Bee  Banks  and  Banking. 

PUBLIC  OFFICERS. 
See  Officers. 

PUBLIC  WORK. 
Bee  Municipal  Corporations,  1,  2. 

QUIETING  TITLE. 
See  Cloud  on  Titla 

RAILROADS. 

1,  Railboad  Comtant — Killing  of  Stock — Pleading — Negligence.— 
Under  subdivision  2,  section  4168  of  the  Revised  Statutes,  which 
requires  the  complaint  to  contain  a  statement  of  the  facts  con* 
etituting  the  cause  of  action  in  ordinary  and  concise  language,  a 
general  allegation  of  negligence,  while  good  against  a  general  de- 
murrer, is  not  good  against  a  demurrer  on  the  ground  of  un* 
certainty.     (King  v.  Oregon  Short  Line  Ry.,  306.) 
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RAILROADS  (Continued). 

2.  liiABiLiTY  FOB  Injubt  TO  AinifAUS.— Rairoad  company  held  tut 
liable  for  injury  to  animals,  where  there  is  an  entire  abaenoe  of 
proof  of  negligence  on  the  part  of  the  railroad  company.  (Jones 
V.  Oregon  Short  Line  Ry.,  441.) 

a.  Raj£BOAIN3-— Fsif GXiva  Tbacksw — ^Under  the  provleiona.  of  seoUon  2679 
of  the  ReviBed  Statutes,  railroad  corporations  must  make  and 
maintain  a  good  and  snfBcient  fisnoe  on  both  sides  of  its  track 
where  the  line  passes  through  private  land.  (Pateie  ▼.  Or^n 
Short  Line  R.  R.  Co.,  448.) 

4.  Same — Stock  Killed. — If  it  fails  to  do  so,  it  is  liable  for  stodc 
killed  at  the  point  where  it  is  required  to  fence  its  track.  (Plstris 
V.  Oregon  Short  Line  R.  R.  Co.,  448.) 

6.  Same  Liabilitt  of  Railboad — Stallion  "RoffjnvQ  at  Laboe.^ 
Under  the  pro>7isions  of  section  1240  of  the  Revised  Stcitutes»  and 
act  amendatory  thereof  (Sesa  Laws  1891,  p.  48),  a  stallion  tiiat 
eecaped  from  its  owner  without  his  fault,  and  is  killed  by  a  rail- 
road, at  a  point  where  the  company  is  required  by  law  to  fence 
its  track,  and  has  not  done  so,  is  liable  to  the  owner  for  the  value 
of  the  stallion.     (Patrie  v.  Oregon  Short  Line  R.  R.  Co.,  448.) 

See  Taxation,  3. 

RAPE. 

1.  IwsTBUcrnoNS — Reasonable  Doubt. — It  was  not  error  for  the  court 

to  refuse  to  instruct  the  jury,  that  however  slight  the  ''reasonable 
doubt"  might  be  if  fairly  based  on  the  evidence,  the  defendant  must 
be  acquitted.     (State  v.  Anthony,  383.) 

2.  Rape — ^Insufficienot  op  Evidenoe. — Where  improper  sad  prejudi* 

cial  evidence  is  introduced  by  the  state,  a  judgment  against  the 
defendant  must  be  set  aside,  and  the  cause  remanded.  (State  v. 
Anthony,  383.) 

3.  Same — Substantlal  Convuct  in  Evidence.— Where  there  is  a  sub- 

stantial conflict  in  the  material  evidence,  and  there  has  been  im- 
proper and  prejudicial  evidence  introduced  by  the  state,  this  court 
will  not  undertake  to.  determine  whether  the  conflicting  evidence 
is  sufficient  to  establish  the  guilt  of  the  defendant  bqrond  a 
reasonable  doubt.     (State  v.  Anthony,  383.) 

4.  Rafe — ^ASBAULT — ^Vebdiot — ^EVIDENCE    OF     Intent. — ^A    veidiot    of 
*  guilty  on  the  charge  of  assault  with  intent  to  commit  rape  will 

not  be  disturbed  where  the  evidence  shows  an  assault,  and  the 
question  of  intent  is  fairly  submitted  to  the  jury^  although  the 
evidence  bearing  upon  the  question  of  intent  may  be  slight. 
(State  V.  Beard,  614.) 

5.  Rai>e — Vebdict — ^Evidence. — Evidence    in    this    case   examined  and 

held  not  to  support  verdict  of  guilty.     (State  v.  Baker,  496.) 
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KAPE  (Continued). 

0.  £af9B — ^Unoobbobobaxed  TESTniONT  OF  Pbosbodtbix. — Wbilt  a  con- 
viction for  rape  may  be  properly  had  upon  the  uncorroborated 
testimony  of  a  prosecutrix,  this  would  only  be  warranted  when 
ihe  reputation  of  the  prosecutrix  for  chastity  is  unimpeached, 
and  when  the  facts  and  circumstances  surrounding  the  commission 
of  the  offense  are  corroboration  and  not  contradictory  of  the 
statements  of  the  prosecutrix.     (State  y.  Anderson,  706.) 

7.  Same — ^Instbugtions— Pbejudiciai.  Ebbob. — In  a  prosecution  for 
rape,  an  instruction  which  virtually  instructs  the  jury  that  they 
may  find  corroboration  of  the  testimony  of  the  prosecutrix  in  her 
own  fitatements  is  misleading  and  amounts  to  prejudicial  error» 
(State  V.  Anderson,  706.) 

BEGEIPra 
See  Contracts,  8. 

BBCEIVEBa 

L  PlKADiKO — ^Mlsjoindeb  OF  Pabtdes. — ^Where  a  corporation  haa 
passed  into  the  hands  of  a  receiver,  it  is  error  to  join  such  cor- 
poration with  the  receiver  in  an  action  to  recover  money  alleged 
to  be  due  said  receiver.  (Idaho  Grold  Seduction  Co.  v.  Croghan, 
471.) 

2.  Certiobabi — ^Beceiveb — ^Notice — Void  Obdeb. — ^After  appearance  in 

the  action,  the  defendant  is  entitled  to  notice  of  motion  for  tha 
appointment  of  a  receiver  in  the  action  and  an  order  made  by  the 
judge  after  such  appearance,  without  notice  td  the  defendant,  is 
without  jurisdiction  and  void.  Certiorari  lies  to  annul  an  order 
appointing  a  receiver  which  was  made  on  ex  parte  application  af* 
ter  appearance  of  the  defendant  in  the  action.  (Cummings  y. 
Steele,  660.) 

3.  Ckbxiobabi— JuBiRDicnoN — ^Regeivxb. — Certiorari  wiU  lie  to  re^ew 

an  order  appointing  a  receiver,  00  as  to  determdne  from  the  case  aa 
presented  to  the  lower  court  whether  jurisdiction  existed  in  such 
court,  in  the  particular  case  made  to  appoint  a  receiver.  ( Sweeny 
V.  May  hew,  465.) 

4.  Section  4329  of  the  Bevised  Statutes  Conbtbusd. — It  is  error  to 

appoint  a  receiver  in  any  of  the  clfaas  of  cases  mentioned  in  section 
4329  of  the  Revised  Statutes  of  Idaho,  where  the  equities  of  the  com- 
plaint are  fully  denied  by  the  answer  and  the  evidence  introduced 
by  plaintiff  on  the  hearing  of  the  application  for  the  appointment 
of  such  receiver  is  fully  met  and  overcome  by  counter-evidence 
introduced  by  the  defendant.     (Sweeny  v.  Mayhew,  465.) 

5.  Pleading— Equities    Denied    by    Answer — ^Appointment    of  Rb- 

GEIVEB. — Plaintiff  applied  for  appointment  of  a  receiver  |  def end- 
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RECEIVERS  (Continued). 

ants  filed  thwr  sworn  answer  denying  every  equity,  and  mateaial 
allegation  set  forth  in  the  complaint;  on  the  hearing  of  the  ap- 
plication, the  pleadings,  the  affidavit  of  plaintiff  arid  one  witness 
in  his  behalf,  the  affidavits  of  three  witnesses  <m  behalf  of  the  de- 
fendants, were  considered  by  the  district  judge;  it  was  not  alleged 
or  proven  that  the  defendants  were  insolvent  or  unable  to  respond 
to  the  plaintiflf  in  damages.  Held,  that  under  such  showing,  the 
order  made  by  the  district  judge  was  without  authority,  and 
ihould  be  annulled  by  certiorari.     (Sweeny  v.  May  hew,  466.) 

See  TaxBition,  4,  5. 

REFORMATION  OF  INSTRUMENTS. 
See  Moitgagee  and  Trust  Deeds,  3-6. 

REHEARING. 
Bee  Appeal  and  Error,  6. 

REMOVAL  OF  CAUSES. 
See  Courts. 

REPLEVIN. 
See  Sales. 

RES  JUDICATA. 
See  Judgments. 

REVIEW,  BILL  OF. 

1.  Bnx  or  Rxview. — ^A  bill  of  review  wi]l  not  lie  to  obtain  a  now  trial, 

where  the  party  seeking  such  relief  has  been  guilty  of  any  laches 
or  blunders  by  which  he  lost  his  rights  in  the  original  action. 
(McMillan  ▼.  Wool^,  36.) 

2.  Same — ^What  Must  be  Aixeoed. — ^In  an  equitable  action  coDunenoed 

for  the  purpose  of  procuring  a  new  trial  of  a  former  action,  the 
complaint,  designated  in  equity  practice  "Inll  of  review"  must  af- 
firmatively show  that  by  reason  of  fraud,  mistake  or  surprise, 
against  which  the  complainant  could  not,  by  the  use  of  reasonable 
diligence,  have  protected  himself  against  in  the  original  action,  by 
motion  for  new  trial,  by  application  to  vacate  or  modify  the  judg- 
ment on  the  ground  of  mistake,  Inadvertence,  surprise  or  excusable 
neglect,  made  within  six  months  after  the  adjournment  of  the  term 
at  which  the  judgment  was  rendered,  or  by  appeal,  thus  showing 
a  necessity  of  resorting  to  equity.     (McMillan  y.  Wooley,  36.) 
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REVIEW,  BILL  OF  (Continued). 

3.  Samb — ^TiME  Within  Which  it  Must  be  Filed, — ^A  bill  ol  review 
must  be  filed  within  the  time  within  which  ftn  appeal  could  be 
taken  from  the  judgment  sought  to  be  reviewed.  (McMilkun  T« 
WooJey,  38.) 

REVIEW,  WRIT  OF. 
See  Certiorari* 

ROBBER  if. 

£viDENCB. — ^Where  it  appeared  from  the  evidence  that  the  defendant, 
the  prosecuting  witness,  and  others,  had  been  together  drinking 
from  10  o'clock  in  the  evening  until  6  o'clock  in  the  morning,  when 
the  robbery  was  alleged  to  have  taken  place,  the  prosecution  upon 
the  trial  having  confined  their  examination  of  the  prosecuting  wit- 
ness to  the  first  meeting  of  said  witness,  and  the  defendant,  and 
to  the  occurrences  at  the  time  of  the  alleged  rob'bery,  leaving  an 
interim  of  some  seven  hours,  during  which  it  seems  the  parties 
were  continually  together,  unexplained,  it  was  error  to  refuse  to 
permit  the  defense  to  interrogate  the  prosecuting  witness,  as  to 
hie  acta  and  whereabouts  during  such  interim.  (State  T.  Webb, 
42d.) 

SALARIES. 

See  Fees  and  Salaxies. 

SALES. 

Cladc  and  Bexivebt — Change  of  Possession. — S.  sold  and  delivered 
a  certain  number  of  cattle  to  T.  After  such  sale  and  delivery 
T.  sold  and  delivered  to  the  defendant  eleven  head  of  said  cattle; 
defendant  took  possession  of  the  cattle  so  sold  to  him,  and  placed 
them  in  the  custody  of  his  brother.  Subsequently,  a  question 
having  arisen  between  S.  and  T.  in  regard  to  a  balance  claimed 
by  S.  from  T.  upon  the  sale  between  them,  S.  without  the  knowl- 
edge or  consent  of  defendant  seized  and  took  into  his  possession 
the  cattle  sold  by  T.  to  defendant,  held,  that  the  continuity  of 
defendant's  possession  having  been  broken  by  the  unlawful  act 
of  plaintifPs  vendor,  plaintiff  cannot  invoke  the  provisions  of 
section  3021  of  the  Revised  Statutes  to  defeat  defendant's  titleii 
(Couch  Y.  Montgomery,  669.) 

See  Chattel  Mortgages,  2« 

SECRETARY  OF  STATE. 
See  Mandamus;  Printing  Laws  and  Joomalst 

SETOFF  A>rD  COUNTERCLAIM, 
See  Appeal  and  Error,  4;  Moi-tgages  and  Trust  Deeds,  6. 
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SHERIFFS. 

.1,  PATMEr^i  OF  Shebiff's  Fbes— Shekiff  Must  Aooounr  fob  FiBa 
Eajinxd. — Under  the  laws  of  Idaho^  a  sheriff  jnay  recover  fees 
allowed  by  law  for  servicee  rendered  by  him,  although  he  failed 
to  require  payment  of  such  fees  in  advance,  but  he  must  ac- 
count to  his  county  for  all  fees  earned,  whether  collected  by  him 
or  not.     (Nay lor  v.  Vermont  Loan  etc.  Co.,  251.) 

2.  Appointment    of    Deputy    Sheriff — Necessity    of. — ^Before    the 

county  commissioners  can  legally  onpower  the  sheriff  to  appoint  a 
deputy  under  the  provisions  of  section  6,  article  18,  Idaho  con- 
stitution, they  must  find  that  the  business  of  such  sheriff's  office 
requires  the  appointment  of  a  deputy.  (Taylor  v.  Canyon  Go., 
466.) 

3.  County  Commissionebs — Necessity  of  Appointment  Wnx  not  bb 

Infebbed. — ^That  fact  will  not  be  inferred  from  the  facts  that  the 
county  commissioners,  in  considering  said  matter,  examined  certain 
evidence,  and,  after  being  advised  in  the  matter,  empowered  the 
sheriff  to  appoint  a  deputy.     (Taylor  v.  Canyon  Co.,  466.) 

4.  Allegations    of    Complaint— DEMUBiaEB.^The   complaint   of    the 

sheriff  in  an  aotion  against  tSie  county  to  recover  the  ealazy  of  a 
deputy  must  allege  that  the  county  conunissiouers  found  that  the 
business  of  said  sheriff's  office  required  the  appointment  of  a 
deputy.     (Taylor  v.  Canyon  CJo.,  466.) 

SIDBWAIiKa 
See  Municipal  Corporationa. 

SPECIFIC  PERFORMANCE. 

1.  Specific  Pebfobmance. — ^A  court  of  equity  will  decree  a  spedfle  per- 

formance of  a  contract  for  the  sale  of  chattels  when  damages  at 
law  will  not  afford  a  complete  and  adequate  remedy.  (Brady  y* 
Yost,  273.) 

2,  Oontbaot — Specific  Performance. — ^A  party  to  a  contract.  In  order 

to  obtain  judgment  for  the  specific  performance  of  the  contract, 
must  show  that  such  contract  is  fair,  complete,  mutual,  reasonable 
and  based  upon  an  adequate  consideration.  (Bear  Track  Min.  Co. 
V.  Clark,  196.) 
8.  Same — ^When  will  not  be  Enforced. — ^A  conti-act  by  which  C,  the 
owner  of  a  one-half  interest  in  a  mining  claim,  agreed  to  conv^ 
such  interest  to  M.,  solely  in  consideration  of  the  doing  of  cer- 
tain development  work  on  said  mining  claim  by  M.,  is  neither 
fair,  mutual,  reasonable,  nor  based  on  an  adequate  consideration, 
and  cannot  be  enforced  by  judicial  decree.  (Bear  Track  Min.  Ca 
v.  Clark,  196.) 
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STATE  CAPITOL. 

1.  Caittol  Bueldtnq  Pi^ND. — Under  the  pronsion»  of  an  act  providing 

for  the  erection  of  a  capitol  building  at  Boise  City  and  the  iasuance 
of  state  bonds  and  creating  a  capitol  building  fund  out  of  which 
said  bonds  and  interest  thereon  were  to  be  paid  (see  Special  and 
Local  Laws  of  Idaho,  p.  14) ,  it  was  not  intended  to  create  a  per- 
nmnent  oapitol  building  fund.     (Steunenbenrg  y.  Storer,  44.) 

2.  Tempobaby    Statutb— Auditor-— Tbeasurer. — Said    fund  was    tem- 

porary and  only  to  continue  until  said  bonds  and  interest  were 
fully  paid,  and  after  that  the  revenue  appropriated  to  said  fund 
must  be  turned  in  to  the  general  fund  of  the  state,  until  otherwise 
provided  by  law.     (Steunenberg  v.  Storer,  44.) 

STATUTE  OF  FRALDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

STATUTES. 

Passaob  or  Bnx  bt  Lboislatubb. — ^Act  of  February  10,  1896  (Seas. 
Laws  1895,  p.  19),  amending  section  6765  of  the  Revised  Statutes^ 
properly  passed  by  both  houses  of  the  legislature.  (State  T.  Mc- 
Graw,  635.) 

See  Printing  Laws  and  Journals. 

STIPULATIONS. 

Stipulation. — A  stipulation  of  parties  in  disregard  of  the  rules  of 
the  court  will  not  be  regarded  by  the  court.  (First  Nat.  Bank  of 
Moscow  T.  Martin,  204.) 

STOCK  AxYD  STOCiCHOLDERS. 
See  Corporations. 

STREETS. 
See  Municipal  Corporations. 

SUBROGATION. 

1.  Si'Biioo  \Ti0N. — When  a  person,  being  under  obli^tion  to  do  so,  or  ts 
interested  in  so  doing,  pays  the  debts  of  another,  he  may  be  sub* 
Idaho,  Vol.  6-54 
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SUBROGATION   ( Continued ) . 

rogated  to  all  the  rights,  securities  or  remedies  of  the  creditor 
whom  he  satisfies.     (Wilson  v.  Wilson,  597.) 

iL  8Ain:.— When  one  voluntarily,  and  as  a  mere  YolunteeT,  lulling  no 
interests  to  protect,  pays  the  debts  of  another,  the  payment  oper- 
ates as  an  artinguishment  of  the  claim  and  doctrine  of  subroga- 
tion does  not  apply.     (Wikon.T.  Wilson,  697.) 

SUMMON  a 

See  Process. 

SUPPLEMENTARY  PROCEEDINGS. 
See  Executions,  2. 

TAXATION. 

1.  ASSERflOBS   AlTD   COLTJXTORS — POLL  TAX — AMOUNT  TO  BE  Coi£BCnB% 

Under  act  of  January  19,  1889,  which  was  continued  in  force 
*  by  the  provisions  of  the  constitution,  it  is  the  duty  of  the  county 
Assessors  and  collectors  to  collect  on  each  poll  after  the  second 
Monday  in  December,  the  sum  of  three  dollars  and  fifty  cents, 
and  when  he  collects  on  such  polls  only  the  sum  of  three  dollars 
after  the  Be<$ond  Monday  df  December,  he  must  aeceont  to  the 
county  for  the  additional  fifty  cents  on  each  poll  so  collected. 
(Sponberg  y.  Oneida  County,  722.) 

2.  Taxes— State  Exempt. — ^Lands  belonging  to  the  state  are  exempt 

from  taxation,  and  no  title  can  be  acquired  to  the  same  by  a  tax 
deed.     (State  t.  Stevenson,  367.) 

3.  Taxation     4s8rssob — Boaed    of    Equalization — Railroad    Pbop- 

EBTT. — Property  of  a  railroad  company,  other  than  "rolling  stock" 
outside  of  the  "right  of  way"  "railroad  trade"  as  defined  by  tha 
statute  of  this  state,  is  assessable  by  the  local  assessor,  and  not 
by  the  state  board  of  equalization.  (Oregon  Short  Line  &y.  v. 
Gooding,  773.) 

4.  Receiveb — ^Taxes — ^Assessment. — ^When  money  or  property  in  liti- 

gation is  in  the  hands  of  a  receiver  of  the  court,  and  is  aaeeseed  to 
such  receiver,  the  taxes  must  be  paid  thereon  by  the  receiver  under 
the  direction  of  the  court.     (Palmer  v.  Pettingill,  346.) 

5.  Sale  of  Personal  Pbopebtt  in  Hands  of  Receiveb  fob  Taxes. — 

Personal  property  in  the  hands  of  such  receiver  is  not  subject  to 
seizure  and  ^le  for  the  collection  of  the  taxes  thereon-.     (Palmer 
V.  Pettingill,  346.) 
;6.  Tax  Liens. — ^The  only  tax  liens  in  this  state  are  those  created  by 
statute:     (Palmer  v.  Pettingill,  346.) 
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TAXATION  (Continued). 

7.  Same. — Section  1413  of  the  Revised  Statutes  makes  every  tax  dueoa 

personal  property  a  lien  upon  the  real  property  of  the  owner. 
(Palmer  v.  Pettingill,  346.) 

S.  Samb—When  Tax  Lien  on  Personal  Pbopebty.— The  tax  levied  on 
personal  property  is  not  a  lien  thereon,  at  least  until  such  prop- 
erty has  been  seized  by  the  tax  collector  for  the  purpose  of  making 
the  tax  by  sale  of  the  .property.     (Palmer  v.  Pettingill,  346.) 

9.  County  Commisstonebs— No  Authority  to  Hetund  Tax — Court 
WILL  NOT  Pass  on  Validity  of  Law  Unless  Necessary. — Boards 
of  county  commissioners  have  no  authority  to  refund  a  tax  that 
has  been  paid,  whether  the  tax  was  illegal  or  not.  Boards  of  com- 
missioners are  not  clothed  with  judicial  functions,  and  are  not 
authorized  to  pass  upon  the  validity  of  a  statute.  Courts 
will  not  pass  upon  the  validity  of  a  statute  in  any  case  irn- 
less  necessary  to .  a  decision  of  the  case  under  consideration. 
(Howell  y.  Bocurd  of  C^mmrs.  of  Ada  Co.,  154.) 

TAX  ASSESSORS  AND  COLLECTORS. 

1.  Deputies  or  Clerks  to  Assessor. — ^Asseseors  and  collectors  are  not 

entitled  to  deputies  or  clerks  at  the  public  expense.  (Fremont 
County  V.  Brandon,  482.) 

2.  Tax  Collectors — Commissions — School  Money.— Tax  collectors  are 

not  entitled  to  commissions  on  school  money  collected  under  the 
general  county  levy.     (Fremont  County  v.  Brandon,  4d2.) 

8.  Fees—  Deed  to  County. — ^Tax  collectors  are  not  entitled  to  a  fee  for 

making  a  deed  to  the  county  for  property  sold  for  delinquent  taxes, 
and  struck  off  to  the  county.     (Fremont  County  y.  Brandon^  482.) 

See  Officers,  6,  7. 

TAXES— BOARD  OF  EQUALIZATION. 

1.  Board  of  Equalization. — Section  1483  of  the  Revised  Statutes  as 

amended  by  act  of  March  13,  1899,  does  not  contravene  the  pro- 
visions of  the  constitution.  (Murphy  v.  Board  of  Equalization, 
746.) 

2.  Assessor — Constitutional  Law. — ^A  county  assessor  should  make 

such  changes  upon  the  assessment-roll  of  his  county  as  the  board 
of  equalization  for  his  county  has  ordered,  relative  to  the  assess- 
ment of  an  individual  taxpayer.  (Murphy  v.  Board  of  Equaliza- 
tion, 746.) 
8.  Same— Jurisdiction. — A  board  of  county  commissioners,  acting  as  a 
board  of  equalization,  has  jurisdiction  to  order  additions  made  to 
the  list  of  property  asseseed  to  an  individual  taxpayer.  (Murphy 
W,  Board  of  Equalization,  745.) 
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TAXES— BOARD  OF  EQUALIZATIOM  (Continued). 

4.  Same — Writ  of  Review. — ^Mere  irregularity  in  the  exercise  of  a 
rightful  power  by  a  board  of  equalization  will  not  be  reviewed 
on  oertiorari,     (Murphy  v.  Board  of  Equalization,  745.) 

6.    SAMH— IJ^CEEASIWG    IJ8T    OF    PROPERTY— PRESUMPTION.— CourU    Will 

not  presume  that  orders  made  by  a  board  of  equalization  increaB- 
ing  the  list  of  property  assessed  to  an  individual  tax  payer  was 
made  witliout  evidenca     (Murphy  y.  Board  of  Equalization,  745.) 

TELEGRAM. 
See  Judgments,   10. 

THREATS. 
See  Criminal  Law. 

TOWNSITES. 

Ejeotment — Public  Domain — Townsite  Occupant. — Abandonment. 
An  occupant  upon  the  public  domain  of  the  United  States,  which 
land '  is  thereafter  platted  into  blocks,  streets  and  alleys,  and 
entered  as  provided  by  an  act  of  Congress,  approved  March 
2,  1867,  and  known  as  the  To\^'nsite  Act,  may  lose  whatever 
right  he  acquired  by  prior  occupancy  and  possession  by  abandon- 
ment, and  such  abandonment  may  be  inferred  from  his  acts  and 
declarations,  and  from  the  declarations  of  such  occupant's  gran- 
tee.    (Boise  City  v.  Flanagan,  149.) 

TRANSCRIPT. 
See  Appeal  and  Error,  6. 

TRIAL. 

1.  Practice.' — In  making  an  opening  statement  to  the  jury  counsel  has 

no  right  to  state  his  views  of  the  law  of  the  case.  Such  opening 
statement  should  be  confined  to  pointing  out  the  issues  made  by 
the  pleadings,  and  stating  the  facts  which  the  party  expects  to 
prove.     (G  iff  en  v.  City  of  Lewiston,  231.) 

2.  Practice — Introduction  of  Evidence. — ^The  practice  of  (^)ening  a 

ease  to  permit  a  party  to  introduce  evidence  in  chief,  after  he 
has  closed  his  case,  while  a  matter  of  discretion  in  the  trial 
court,  should  be  discouraged  to  the  extent  of  requiring  the  mov^ 
ing  party  to  show  good  excuse,  such  as  inability  to  produce  be- 
fore closing  that  the  evidence  was  discovered  afterward  or  other 
good  reason.     (Giffen  v.  City  of  Lewiston,  231.) 

3.  Behavior  of  Counsel  on  the  Trial. — It  is  not  proper  for  couneel, 

while  arguing  a  cause  to  the  jury,  to  question  the  motives  of 
opposing  cotmsel  in  objecting  to  the  introduction  of  evidence  on 
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TRIAL  (Continiied). 

the  ground  that  it  is  immaterial,  incompetent  or  irrelevant.  (Gif- 
fen  V.  City  of  Lewiston,  231.) 

4.  Findings. — The  finding  of  facts  must  respond  to  all  of  the  material 

issues.     (Wilson  v.  Wilson,  597.) 

5.  Special  Findings  op  Juby — Vekdict. — In  an  action  to  abate  a  nui- 

Banee,  where  special  findings  are  made  by  the  jury,  they  do  not 
become  the  verdict  In  the  case,  as  that  term  is  used  in  section 
4912  of  the  Revised  Statutes,  as  amended  by  the  act  of  1885,  until 
they  are  adopted  by  the  court.  (Peters  v.  Leflang,  364.) 
t.  VERDICT' — Resort  to  Chance. — A  verdict  which  is  reached  as  the  re- 
sult Off  resort  to  chance  should  be  set  aside,  and  the  affidavit  of 
a  juror  is  competent  under  the  provisions  of  section  4439,  Re- 
vised Statutes  of  Idaho,  to  show  that  the  verdict  was  reached 
by  resorting  to  chance.     (Gififen  v.  City  of  Lewiston,  231.) 

7.  Interrogatories  to  Jury  —  Special  Verdict. —  The  submission 
of  interrogatories  to  the  jury  for  the  purpose  of  obtaining  ft 
special  verdict  is  largely  a  matter  of  discretion,  and  it  is  not 
an  abuse  of  such  discretion  to  refuse  to  submit  such  interrogatories 
in  a  cause  when  the  issues  are  not  oomplioated.  (Giffen  v.  Oity  of 
Lewiston,  231.) 

See  Instructions. 

TRUST  DEEDa 
See  Mortgages. 

TRUSTS. 

1.  Trust — Evidence.— One  who  takes  title  to  real  estate,  purchased 

with  funds  of  another,  and  for  the  benefit  of  the  latter,  holds  as 
trustee,  and  parol  evidence  is  admissible  to  establish  such  trust. 
(Bran&tetter  v.  Mann,  680.) 

2.  Trust    ai^d   Trustee — Agency — ^Right   or    Action — Statutes    of 

Fraud. — One,  Sullivan,  being  indebted  to  the  plaintiff,  and  being 
about  to  leave  the  state,  together  with  the  defendant,  and  for  the 
purpose  of  securing  the  payment  to  the  plaintiff  of  the  money 
BO  due  her  from  said  Sullivan,  executed  and  delivered  to  James 
Burns,  the  brother  of  plaintiff,  and  acting  as  her  agent,  the 
following  writings:  "Pocatello,  Idaho,  March  4th,  1897.  I  here- 
by authorize  A.  F.  Caldwell  to  sell  my  property  for  $2,100.00,  and 
pay  James  Burns  $500.00,  in  case  the  property  cannot  be  sold  for 
any  more  in  the  next  sixty  days.  (Signed)  Garrett  Sullivan. 
''I  hereby  comply  with  the  above  in  case  there  is  a  sale  made  of 
the  property.  I  have  full  charge  of  the  property.  (Signed)  A. 
F.  Caldwell."  Held,  that  upon  a  sale  of  the  property  as  above 
set  forth,  defendant  becomes  liable  to  the  plaintiff  for  the  sum 
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of  $500,  and  a  right  of  action  accrued  to  her  therefor.  (Smith  t. 
Caldwell,  436.) 

3.  GuABANTT. — No  question  of  guaranty  can  be  predicted  upon  said 
writings,  nor  does  the  transaction  come  within  the  statute  of 
frauds.     (Smith  v.  Caldwell,  436.) 

See  Limitation  of  Actions,  2. 

USURY. 

1.  UsuBious  Contracts. — Under  the  laws  of  this  state  an  acti<xi  may 

be  maintained  on  a  usurious  contract  for  the  recovery  of  thm 
principal  sum  loaned.  Such  a  contract  is  not  void.  (Portneuf 
Lodge,  L  O.  O.  P.  v.  Western  Ix)an  etc.  Co.,  673.) 

2.  Same — Section    1266  of  the   Revised   Statutes, — Kind  or   Judg- 

ment TO  BE  Entebed  Under. — The  provisions  of  section  1266  of 
the  Revised  Statutes  direct  the  kind  of  a  judgment  to  be  entered 
in  actions  on  a  usurious  contract,  but  does  not  prescribe  any  par- 
ticular action  for  such  contracts.  (Portneuf  Lodge,  L  O.  O.  F.  t. 
Western  Loan  etc.  Co.,  673.) 

3.  Usury — Jufoment    Upon    Stipulation. — Plaintiff    brought    action 

upon  an  usurious  contract;  judgment  was  entered  upon  stipulation 
of  parties  in  favor  of  plaintiff,  as  prayed  in  complaint,  from  which 
defendant  appealed;  held,  that  the  judgment  so  entered,  being  In 
contravention  of  the  usury  laws  of  the  state,  the  same  was  erro- 
neous. The  general  rule,  that  where  judgment  is  entered  upon 
the  agreement  and  consent  of  parties  appeal  will  not  lie,  does 
not  apply  to  a  case  where  such  agreement  and  judgment  iB 
in  contravention  of  the  positive  provisions  of  a  statuta  (Ocobock 
V.  Nixon,  552.) 

4.  Usury.— Under  the  laws  of  Idaho,  building  and  loan  aeeociatioDS 

cannot  charge,  directly  or  indirectly,  usurious  interest  on  loons. 
(Fidelity  Sav.  Association  v.  Shea,  405.) 
5  Same — Evasion  of  Usury  liAws. — One  who  comes  into  Idaho  and 
loans  money  upon  real  estate  there  situated  cannot  evade  and  defeat 
the  usury  laws  of  the  state  by  stipulating  in  the  contract  of  loan 
that  the  contract  shall  be  tested,  and  its  validity  determined  by  the 
laws  of  another  state,  such  stipulation  being  against  public  policy, 
and  not  binding  upon  the  debtor.  (Fidelity  Say.  Association  y. 
Shea,  405.) 

6.  Same — ^Attornet  Fee. — In  a  suit  upon  a  usurious  ooniraot,  it  is  er- 

ror to  allow  the  plaintiff  under  the  stipulations  of  a  mortgage  secur- 
ing the  debt  an  attorney  fee,  aa  such  fee  is  no  part  of  the  debt. 
(Fidelity  Sav.  Association  v.  Shea,  405.) 

7.  Evidence — Usury. — Evidence  examined  and  found  not  to    support 

the  Unding  of  the  court  that  the  notes  and  mortgage  sued  on  were 
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in  violation  of  the  usury  laws  of  Idaho.  See  Comwell  v.  McCoy^ 
ante,  p.  219,  56  Pac.  240,  and  Comioell  v.  Carter,  ante,  p.  222,  55 
Pac  240,  decided  at  thia  term.  (Conrwell  v.  Urton,  269.) 
8^  Agency  —  Loanino  Money  —  Interest— Commission — ^Ububy, — ^M. 
applied  to  plaintiff  by  a  written  application,  wherein  he  ap- 
pointed plaintiff  his  agent  for  the  purpose,  to  procure  for  him 
a  loan  oi  $600  for  a  period  of  five  years,  with  interest  at  the 
rate  of  eight  per  cent  per  annum,  payable  annually.  For  his  ser- 
vices in  procuring  said  loan  plaintiff  charged  M.  a  commission 
lof  ten  per  cent  upon  the  sum  so  procured  and  loaned,  M.  and 
his  wife  giving  to  plaintiff  their  notes  and  mortgage  to  secure 
said  sum.  Held,  that  such  charge  for  commission,  in  the  absence 
of  any  proof  showing  that  plaintiff  was  acting  as  the  agent  of 
party  from  whom  said  loan  was  procured,  or  that  such  party 
was  interested  in  or  received  any  part  of  the  commission  so 
charged,  the  same  did  not  come  within  the  provision  of  title  7, 
chapter  10,  Revised  Statutes  of  Idaho,  and  was  not  usurious. 
(Comwell  V.  McCoy,  219;  Cornwell  v.  Carter,  222.) 

9.  Ububy— Recovery  or  Penai.ty — ^Duty  of  Court — ^Appeal. — ^When  it 

is  ascertained  by  the  court  that  an  action  has  been  brought  on 
a  contract  which  provides  for  illegal  interest  under  the  provi- 
sions of  section  1266  of  the  Revised  Statutes,  it  is  the  duty  of 
the  court  to  render  judgment  as  directed  by  said  section,  and  if 
it  fails  to  do  so,  the  proper  procedure  on  behalf  of  the  state  is 
to  move  within  six  months  after  the  adjournment  of  the  term  at 
which  such  judgment  was  rendered  for  the  modification  of  the  er- 
roneous judgment,  and  in  case  such  motion  is  denied,  an  appeal 
lies  to  this  court.     (SUte  v.  Eves,  144.) 

10.  Same — State  Party  Aggrieved— In  this  case  the  state  was  a  ''party 
aggrieved,"  and  was  entitled  to  an  appeal  under  the  provisions  of 
section  4S02  of  the  Revised  Stcututee.     (State  v.  Eves,  144.) 

See  Corporations,  4;  Mortgages  and  Trust  Deeds,  7. 

VENEREAL  DISEASE. 
See  Marriage. 

VENUE. 

Change  or  Venue. — ^The  granting  of  a  change  of  venue  in  a  criminal 
ease  is  largely  in  the  discretion  of  the  trial  court,  and 
where  such  application  is  based  solely  upon  the  affidavit  of  the 
defendant^  the  action  of  the  trial  court  in  refusing  a  change  of 
yeuue  will  not  be  interfered  with.     (State  v.  St.  Clair,  109.) 

VERDICT. 
See  Husband  and  Wife,  5;  Trial,  5-7. 


Digitized  by  VjOOQIC 


866  Index. 
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!•  Watkb  Right — ^Ditch. — One  may  own  a  ditch,  witliout  owning  a 
water  right  and  may  protect  it  from  injury.  (Stocker  v.  Kirtley> 
795.) 

2.  Appeopi«iatiow  of  Water — Prior  Rights. — ^The  right  of  a  prior  ap- 
propriator  of  water  cannot  be  defeated  to  any  portion  thereof^ 
on  the  ground  that  he  has  by  reason  of  a  mistake  as  to  the 
location  of  his  boundary  lines  used  a  portion  of  such  waters  upon 
other  land  than  his  own.     (Mahoney  v.  Neiawanger,  760.) 

8.  Sake — First  iw  Time  First  in  Rjottt — Beneficial  Use. — ^Under 
the  facts  in  this  case,  held,  that  the  rights  of  plaintiff  as  prior 
locator  have  not  been  impaired  by  reason  of  his  not  having  put 
the  water  appropriated  by  him  to  a  beneficial  use.  The  doctrine 
of  Hillman,  v.  Hardwickf  3  Idaho,  255,  28  Pac.  438,  and  Cofuwil 
f7.  Jones,  3  Idaho,  60^,  32  Pac.  250,  aflirmed.  (Mahoney  v.  Neia- 
wanger,  750.) 

4.  Appropriation  of  Water — First  in  Time,  First  in  Right. — ^In  case 
of  conflict  between  the  appropriators  of  water  in  a  given  stream, 
that  appropriation  that  is  first  in  time,  is  first  in  right.  The 
decision  in  Hilhnan  v.  Hardicick,  2  Idaho,  083^  cited  and  approved. 
(Dunniway  v.  Lawson,  28.) 

6.  Water  Rights  —  Appropriation  of  Water  —  JuBiSDicnoir  of 
Courts. — In  an  action  to  settle  the  waiter  rights  of  various  parties 
upon  a  stream,  the  district  court,  after  eetabliahing  the  priorities  of 
the  various  appropri«itors,  proceeded  to  decree  the  times  and  the 
quantity  which  each  appropriator  was  permitted  to  u^e  of  such 
waters,  held,  error,  it  not  being  the  province  of  the  couit  to  dictate 
how  or  when  the  right  acquired  by  the  appropriator  ahould  be  exer- 
cised, so  long  as  such  use  wa«  within  the  limits  of  his  appropria- 
tion.    (McGinness  v.  Stanfi^d,  372.) 

6.  Writ  of  Mandate — ^Water  for  Irrigation — ^Maximum  Rate  fo^— 

CoNSTiTtJTioN  Law — ^Po wer  of  Legislature. — Under  the  proviaiona 
of  section  6,  article  16,  state  constitution,  the  legislature  is  pro- 
hibited from  fixing  reasonable  maximum  rates  to  be  charged  for 
water  under  sale  or  rental.  Said  section  commands  the  legislature 
to  provide,  by  law,  the  manner  in  which  such  rates  may  be  estab- 
lished, and  by  necessary  implication  prohibits  the  legislature  from 
fixing  such  rates.     (Wilson  ▼.  Perrault,  178.) 

7.  Mining  Ditches — ^Appropriation  of  Water  for  Mining  Purposes — 

Priority. — ^Plaintifife'  predeceseors  in  interest  located  and  appro- 
priated one  hundred  and  twenty-five  inches  of  the  waters  of  Elk 
creek,  in  1863,  and  utilized  the  same  for  purposes  of  placer 
mining.  In  December,  1863,  the  predeceseors  in  interest  of  de- 
fendants located  and  appropriated  all  the  surplus  or  availabto 
water  in  Elk  creek  and  tributaries  (Deer  creek  included),  and 
used  the  same  for  mining  purposes  thiough  a  ditch  constructed 
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during  1864.  During  the  year  1866,  plaintiffs'  predecessors  con- 
structed another  ditch,  with  a  capacity  of  five  hundred  inches  of 
water,  and  connected  the  same  with  the  first-named  ditch  by  a 
flume  across  Elk  creek,  and  also  enlarged  the  first-mentioned  ditch 
to  a  capacity  of  five  hundred  inches.  Held^  that,  as  against  de- 
fendants, plaintiffs  could  only  claim  priority  for  one  hundred  and 
twenty-five  inches  of  the  water  of  Elk  creek.  The  finding  of  the 
lower  court  against  the  claim  of  appellants  for  damages  held  to 
be  sustained  by  the  evidence.     (Branfitetter  v.  William®,  674.) 

8.  Diverting  Water  of  a  Natural  Stream — Liability  op  City. — The 

waters  of  a  natural  stream  flowed  through  the  city,  crossing  ten 
streets  therein,  and,  during  high  waters,  flooded  the  streets,  injur- 
ing them  to  the  damage  of  the  city.  To  avoid  such  injury,  the 
city  constructed  an  artiflcial  canal,  and  diverted  the  waters  of 
said  stream  therein;  the  canal  was  not  of  size  sufficient  to  convey 
the  waters  of  said  stream,  and  overflowed  and  injured  plaintiff's 
lands.  Held,  that  the  city  was  liable  to  plaintifl'  in  damages,  in 
being  beneficially  interested  in  the  change  of  the  course  of  a  nat- 
ural stream,  and  negligent  in  not  constructing  the  canal  of  size 
sufficient  to  carry  the  waters  of  said  stream  at  ail  times  and  in 
quantities  thait  might  be  reasonably  anticipated.  (Wilson  v. 
Boise  City,  391.) 

9.  Artificial  Waterway — ^Mtjst  be  Rjsft  iw  Repair  by  Party  Con- 

STRUGi-iNo  It. — One  who  purchases  land  and  improves  the  same 
on  the  line  of  an  artificial  waterway  constructed  by  a  municipal 
corporation  may  well  rely  upon  such  municipal  corporation  to 
perform  the  duty  that  it  is  under,  of  keeping  such  artificial  water- 
way in  repair  and  condition  to  oarry  all  of  the  waters  that  may 
fiow  therein  from  usual  and  ordinary  causes,  and  may  recover 
damages  received  by  the  negligent  flooding  of  his  lands  by  waters 
from  such  artificial  waterway.     (Wilson  v.  Boise  City,  391.) 

WILLS. 

Olooraphio  Will — MAwaTim  Women. — ^The  statutes  of  Idaho  do  not 
empower  a  nr  .rried  woman  to  make  an  olographic  will.  (Scott  Vt 
Harknessy  736.) 

WITNESSES. 

1.  Persons  Who  Cannot  Testify. — Section  6957  of  the  Revised  Stat- 

utes of  Idaho,  subdivision  3,  does  not  apply  to  an  action  brought 
to  establish  a  trust.     (Nasholds  v.  McDonell,  377.) 

2.  Evidence — Witness  Allowed  to  Explain  His  Testimony. — It  is 

not  error  to  permit  a  witness  to  make  an  explanation  of  state- 
mente  made  l^  him  on  the  witness-stand  or  to  permit  him  to 
correct  any  mistake  he  may  have  made  in  giving  his  evidence. 
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care  bein^  exercised  to  prevent  such  witness  straying  away  from 
the  issues,  or  makiiig  improper  stateiuents.  (Giffen  v.  City  of 
Lewiston,  231.) 

3.  Cross- Examination  or  Defendant. — ^Under  the  provisions  of  section 

6082  of  the  Revised  Statutes,  after  the  examination  of  a  witness 
has  been  concluded,  on  both  sides,  the  witness  may  be  recalled  by 
leave  of  court,  for  further  examination.  (State  v.  Anthony,  383.) 
3a.  ROBBEBT — Cboss-Exauination.— In  the  trial  of  a  criminal  action, 
as  in  this  case  a  charge  of  robbery,  the  defendant  should  be  per- 
mitted, upon  cross-examination  of  prosecuting  witness,  to  inter- 
rogate such  witness  as  to  any  matters  connected  with  the  transae- 
tion.     (State  v.  Webb,  428.) 

4.  Impeaciiment. — Under  the  facts  of  Cbis  case,  it  was  error  to  compd 

the  defendant  to  answer  questions  concerning  an  alleged  attempt 
to  debauch  a  child,  which  matter  was  not  connected  in  the  remotest 
degree  with  the  crime  for  which  the  defendant  was  being  tried. 
(State  V.  Antliony,  383.) 

6.  Impeachment. — ^The  credibility  of  a  witneBS  may  be  impeached  by 
proof  that  he  has  made  statementd  relevant  to  the  issues  out  of 
court,  contrary  to  what  he  has  testified  to  on  the  tii&L  (State  v. 
Anthony,  383.) 

6.  Same. — Under  the  provisions  of  section  6082  of  the  Revised  Statutes, 
a  witness  may  be  impeached:  1.  By  contradictory  evidence;  2.  By 
evidence  that  his  general  reputation  for  truth,  honesty  or  integ- 
rity is  bad;  but  cannot  be  impeached  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  examination 
of  the  witness,  or  the  record  of  the  judgment,  that  the  witness 
has  been  convicted  of  a  felony.     (State  v.  Anthony,  383.) 

WRIT  OP  REVIEW, 
See  Certiorari 

WRIT  OF  PROHIBITION. 
See  Prohibition,  Writ  of. 
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